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SECOND  EDITION. 
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Legalium  plures  sint  species  necesie  est,  propterea  quod  multae  sunt  leges  et  varias 
babent  formas.  Alia  est  ci\jus  veibis  nitimur,  alia  cigus  voluntate :  alias  nobis,  cum 
ipsi  nullam  habemus,  a^jung^mus:  alias  inter  sc  comparamus,  alias  in  diversum 
inteipietamur.  Quinct.  Lib.  3.  Cap.  6. 


LONDON: 
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PORTUGAL  STREET,  LINCOLN'S  INN. 

1820, 


TO 


THE  HONORABLE 


Sir  JOHN  BAYLEY,  Knight, 


ONE  OF  THE  JUSTICES 


HIS  MAJESTY'S  COURT 

OF 

KING'S   BENCH 

» 
MOST  RESPECTFULLY 

ANO 

HOST  GRATEFULLY  INSCRIBED. 


ADVERTISEMENT 

TO   THE  SECOND  EDITION. 


The  time  which  has  elapsed  since  the  appearance  of  the 
first  edition  of  this  work  has  enabled  the  Editor  to  complete 
the  analysis  of  Mr.  CampbelTs  Reports,  to  add  that  of  Mr. 
Holt*s,  and  to  go  through  the  first  volume  and  the  first  and 
second  parts  of  the  second  volume  of  Mr.  Starkie*s  Reports, 

The  third  number  of  Mr.  Starkie's  second  volume  having 
been  published  after  some  of  the  following  sheets  were 
printed  off,  the  greater  part  of  the  cases  contained  in  that 
number  are  thrown  into  an  Appendix,  which  also  embraces 
the  first  number  of  Mr.  Gow's  Reports,  together  with  some 
original  cases  which  appeared  to  be  of  too  great  length  to  be 
inserted  in  the  body  of  the  Digest. 

The  Editor  feels  it  incumbent  on  him  to  state  that,  to 
avoid  further  delay,  instead  of  analyzing  Mr.  Gow*s  cases,  he 
has  availed  himself  of  that  gentleman's  marginal  abstracts. 

It  is  intended  to  submit  to  the  public  such  decisions 
upon  the  Western  Circuit  as  may  involve  points  of  general 
importance  as  soon  as  a  suflficient  number  have  been  col- 
lected to  fbnn  a  separate  volume. 

It  is  with  much  pleasure,  the  Editor  records  the  following 
t^tinaony : — The  case  of  Bland  v.  Swafford^  Peake,  60, 
(post,  page  321,)  being  cited  in  K.  B.  by  Mr.  Serjeant  Hul- 
lock,  in  last  Easter  term,  the  Lord  Chief  Justice  said, 
"  My  brother  Peake's  Reports  are  remarkably  correct.  I 
went  the  same  circuit  and  was  in  the  habit  of  taking  QOtes. 
On  many  occasions  I  have  compared  the  cases^  and  I  know 
his  to  be  particularly  accurate/* 

.  tkvm  Buildings, 
31if  June,  1820. 


ADVERTISEMENT 

TO   THE  FIRST  EDITION. 


X HE  present  Volume  is  founded  upon  an  abridgment  of 
the  Reports  of  Peake,  Espinasse,  and  Campbell,  under- 
taken on  the  plan  of  Comyns's  Digest,  to  which  it  was 
originally  designed  as  a  supplement. 

In  the  progress  of  the  work  it  was  apprehended,  that  an 
arrangement  better  adapted  to  modem  practice  might  be 
substituted  for  that  of  Lord  Chief  Baron  Comyns,  and  that 
its  value,  as  a  separate  publication,  would  be  increased  by 
adding  to  the  analysis  of  Nisi  Prius  decisions,  references  to 
cases  determined  in  a  more  solemn  manner.  With  a  view 
to  each  of  these  objects,  treatises  in  common,  civil,  and 
commercial  law,  upon  the  principal  titles  comprised  in  the 
following  pages,  were  consulted.  No  reference  has,  how- 
ever, been  admitted  without  examination.  It  was  the 
Editor's  wish  to  mark  with  precision,  in  every  instance,  the 
relation  between  the  authority  cited,  and  the  case  to  which 
it  was  applied ;  and  he  did  not  choose  to  direct  his  readers 
to  books,  which  might  possibly  afford  no  information  upon 
the  immediate  subject  of  their  inquiries. 


Lanib'Bu'ttdings,  Temple^ 
Easter  Term,  1813. 
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edition. 
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Austrother's  Reports; 
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Aston's  Entries. 
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edition. 

Bamewall  and  Alderson's 
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Brown's  Cases  in  Chan- 
cery, 2d  edition. 

Brown's  Cases  in  Parlia- 
ment, 2d  edition. 

Bulstrode's  Reports. 

Burn's  Justice,  21st  edit 

Burrow's  Reports. 

Cases     tempore     Hard- 
wicke* 

Carter's  Reports. 

Carthew's  Reports. 

Chitty's  Reports. 
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ciim 

Co. 
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Com.  Dig. 

Comb. 
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Dougl. 
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Fitzg. 
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Gilb.  Ev. 
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Hale,  P.  C. 

Hardr. 
Hawk.  P.  C. 


Chitty  on  Bills,  5th  edit 
Clayton's  Reports. 
Clim's  Entries. 
Coke's  Reports. 
Cooke's  Bankrupt  Laws, 

6th  edition. 
Coke  upon  Littleton,  15th 

and  16th  editions. 
Justiniani  Codex. 
Comyns's    Digest,     4th 

edition. 
Comberbatch's  Reports. 
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Croke's  Reports,  3d  vol. 
1st  vol. 
2dvoL 
Danvers's  Abridgment 
Justiniani   Digesta,  sive 

.  Pandects. 
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edition. 
Doubted. 
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Digest,  4th  Edition. 
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(a)  The  references  to  the  text  of  F.  N.  B.  are 
made  to  the  French  editions,  scarcely  a  page  of 
the  translation  being  free  from  material  errors. 
The  torits  however  are  generally  correct.  The 
editor  has  collated  the  editions  of  1616  and 
1755  ;  but  the  corrections  in  the  last  edition 
(1794)  appear  to  be  inconsiderable.  A  large 
proportion  of  the  notes  and  marginal  references 
in  the  English  editions  are  either  irrelevant  or. 
mis*printed. 
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A.  By  death 1 

B.  By  PLEA •    ib. 

And  as  to  pleadbg  to  the  jurisdic- 
tion, see  Bail,  pi.  4,  note. 
And  see  Nuisance,  pi.  23. 

(a)  Nonjoinder. ib.  &  343 

And  see  Action,  D. 

Attorney,  pi.  35. 
Partners,  pl.80-1. 
Ship,  pi.  28-9,  30, 100-1. 
Appendix,  Abatement,  B.  (a). 

(b)  Misnomer ib. 

And  see  Misnomer. 

{c)  Oth$r  action  pendina 2 

And  see  Attorney,  pi.  4. 

Abatement  of  nuisance,  see 

Trespass,  pi.  25,  31. 
Ability,  see 

Infant,  pi.  17. 

Limitation  of  actions,  pi.  22. 
Abortion,  see 

Felony,  pi.  14,  15. 

Physician,  pi.  12. 
Absence  of  hired  servants,  see 

Master  and  servant,  pi.  3. 
Abuttals,  see 

Evidence,  pi.  225. 
Acceptance  of  bills  of  exchange,  see 

Bills  and  notes,  A. 

Usury,  pi.  7,  11,15. 

Appendix,  Bills  and  notes,  A.  (c). 
Acceptance  of  ^oods,  see 

Frauds,  statute  of,  C.  (a). 

Vendor  and  purchaser,  B. 
Acceptance  of  rent,  see 

Ejectment,  pi.  1,  8, 

limdlord  and  tenant,  pi.  77-8. 
Acceptance  supra  protest,  see 

Bills  and  notes,  pi.  120. 
Accessary,  see 

Felony,  pL  16. 


Pigt. 

Accessory  damages,  see 

Bills  and  notes,  pi.  236. 

Bond,  pi.  14. 
Accident,  see 

Game,  pi.  1. 
Accommodation  bills,  see 

Assumpsit,  pi.  39. 

Bills  and  notes,  pl.41, 93,  99,  144- 
5-6-8,  154,  215-20-7,  248, 
282-4-6,  322,  342. 

Frauds,  statute  of,  pi.  27. 

Usury,  pi.  15,  31. 

Witness,  pi.  106. 

Appendix,  Bills  and  notes,  1.  (a). 
Accomplice,  see 

Felony,  pi.  22. 

Misdemeanor,  pi.  39. 
Account  or  assumpsit,  see 
» Action,  E.  (a). 

Appendix,  Action,  E.  (a). 
Accord  and  satisfaction,  see 

Pleading,  pi.  49. 

Witness,  pi.  101. 
Account,  action  of,  see 

Action,  E.  (a). 
Account  stated,  see 

Arbitrament,  pi.  6, 

Interest  of  money,  pi.  12. 
Account  current,  see 

Bills  and  notes,  pi.  230. 
Accountant-general,  see 

Appendix,  Practice,  M.  (d). 
Accounting,  see 

Agent,  pU  124. 
Acknowledgment  of  liability,  see 

Evidence,  pi.  224. 

Stamps,  pi.  8,  27, 35,  53,  56.8.< 
60-1. 
Act  of  bankruptcy,  see 

Bankrupt,  A. 

Appendix,  Bankrupt.  A. 
Act  of  parliament,  see 

Penal  action. 
,  Statutes. 
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Page. 

ACTION 2 

And  sea  Bills  and  Notes,  I. 
Appendix,  Bills  and  Notes,  I. 

A.  In  WHAT  CASES  MAINTAINABLE,    2 

And  see  Foreign  judgment,  pi.  7,  8. 
Partners,  pi.  83. 
Sheriff,  pi.  2, 4. 
Appendix,  Action,  A. 

B.  Notice  op  action  4 

And  see  Attorney,  pi.  5. 

C.  Proper  parties  ib. 

(a)  PlainHff ib. 

(b)  Defendant 5  &  344 

And  see  B.  (a), pi.  34,  n. 

Appendix,  Action,  C.  (b). 

D.  Joinder  in  action 5 

(a)  Plaintiffs ib. 

(b)  Defendants    ib. 

E.  Form  op  action 6 

And  see  Felony,  A.  (d). 

Appendix,  Statutes,  B.  (hh). 

(a)  Account  or  Assumpsit  ........  ib. 

And  see  Partners,  pi.  73. 

Appendix,  Action,  E.  (a)^ 

(b)  Assumpsit  or  Covenant ib^ 

And  see  Corenant,  C. 

Deed,  pi.  1. 
Partners,  pi.  252. 

(c)  Assumpsit  special  or  indebitatus.,  ib. 
And  see  Assumpsit,  C. 

Bills  and  notes,  I.  (d). 

Gaming,  pi.  2,  n. 

Vendor  and  purchaser,  C.  D.  E. 

(d)  Replevin  or  detinue 7 

See  Replevin,  pi.  1,  n. 

(e)  Replevin  or  trover ib. 

See  Keplevin,  pi.  1. 

E.  (f )  Trespass  or  case.  . . . .  ib.  &  344 
And  see  Waste,  pi.  I. 

Appendix,  Action,  E.  (f ). 

(g)  Assumpsit  or  ease 8 

And  see  Statutes,  pi.  46. 

F.  Cross  action ib. 

And  see  Assumpsit,  B. 
Frauds,  statute  of,  pi.  31. 
Setpoff,  D.  (e). 

ACTION  ON  THE  CASE.         8 
And  see  Arbitrament,  pi.  10. 
A.  Torts  to  persons ib. 

(a)  Criminal  conversation •  •  ib. 

(b)  Harbouring  wives. #•###•     9 


Page. 
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(c)  Seducingdaughters 

And  see  Trespass,  pi.  3,  9. 

Witness,  pi.  226. 

(d)  Enticing  away  servants   ib. 

(e)  Keeping  mischievous  animals  ib.  &344 
And  see  Appendix,  Action  on  the 

Case,  A.  (e). 

(f )  Using  dangerous  instruments  • .  •   II 

(g)  Malicious  arrest ib.  &  344 

And  see  Evidence,  pi.  57-8. 

Appendix,  Action,  E.  (f). 
Appendix,  Action  on  the  case,  A.  (g). 
(h)  Malicious  prosecution. . .   12  &  344 
And  see  Witness,  pi.  66, 

Appendix,  Action  on  the  case, 
A.  (h). 
(i)  Misfeasance  in  driving  carriages    13 
And  see  Master  and  Servant,  pi.  8. 
Pleading,  pi.  51. 
Witness,  pi.  162. 

B.  Torts  TO  personal  PRbPBRTY,  ib. 
And  see  Distress,  A.  (c). 

Mandamus,  pi.  1,  2. 
Frauds,  statute  of,  pi.  31. 
Ship,  pi.  34-5. 

(a)  Misfeasance  in  steering  ships. ...  ib.. 
And  see  Pleading,  pi.  56. 

Ship,  pi.  126. 
Witness,  pi.  163-9,  206. 

(b)  Nonfeasance •  •  ib. 

(c)  Obstruction  of  plaintiJTs  trade , .  ib. 

(d)  Misrepresentations  of^solvency  . .   14 
And  see  Frauds,  Statute  of,  pL  31. 

Witness,  pi.  62,  192. 

(e)  Deceit  in  sales  ib. 

And  see  Assumpsit,  E.  (b),  E.  (g). 

(f)  Perjury ib. 

And  see  Perjury. 

Appendix,  Statutes,  B.  (hh). 

C.  Torts  to  real  property  . .  15 
And  see  Nuisance. 

(a)  Obstruction  of  ways ib. 

And  see  Agent,  pi.  99. 

(b)  Obstruction  of  windows ib. 

(c)  Nuisance  to  water  courses ib. 

And  see  B.  (b),  pi.  69. 

Rivers. 

(d)  Negligence  in  enclosing  buildings,  ib. 
And  see  Replevin,  pi.  5. 

(e)  Injury  to  reversionary  interest  . .  ib. 
And  see  Variance,  pi.  49. 

Action  penal,  see 

Penal  action. 
Ad  valorem,  see 

Stamps,  pi.  6. 
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Misdemeanor*  pi.  28. 

Variance,  pi.  62-3. 
Administrator,  see 

Executors. 
Admiralty,  see 

Action,  pU  14.' 

Agent,  pi.  45. 

Evidence,  pi.  89,  304,  84. 

Ship,  pi.  121-2. 
Admissions,  see 

Evidence,  H. 
Admissions  at  the  trial,  see 

Witness,  pi.  283-4. 
Adpromissor,  see 

Merger,  pi.  1. 
Adultery,  see 

Action  on  the  case,  A.  (a)» 

Witness,  pi.  194. 
Advertisement,  see 

Appendix,  Libel,  A.  (a)* 
Advice,  see 

Agent,  pi.  11. 
Advowson,  see 

Witness,  pi.  175. 
Affidavit,  see 

Agreement,  pi.  35. 

E^pe,  pi.  2, 3. 

Evidence,  pi.  35, 235-6, 236,  291, 
294-5,307,318,323-35. 

Libel,  pi.  46. 

Penal  action,  pi.  37. 

Practice,  pi.  61-4-5,  97. 

Statutes,  pi.  52. 

Witness,  pi.  230. 

Appendix,  Practice,  O,  and 
Stamps,  £. 
Affiray,  9ee 

Arrest,  pi.  16. 

Officer,  pi.  6, 9, 21. 

AGENT 16 

A.  Rights  op  principal  against 

AGENT. ...    .  •  ib.  &  345 
And  see  Insurance,  Q.  (b). 
Appendix,  Agent,  A. 

B.  Rights  op  agent  against  prin- 

cipal..-   18 

And  see  Insurance,  Q*  (a). 
Officer,  pi.  31. 
Variiance,  pi.  20. 

C.  Liability  OP  principal  to  third 

PERSONS ib. 

And  see  Evidence,  pi.  230. 
Vendor  and  purcnaser,  pi.  11. 
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(a)  On  contract  of  agent,  ••*•••  i 
And  see  Carrier,  pi,  46. 

Landlord  and  tenant,  pi.  77-8. 
Variance,  pi.  43-4. 
Vendor  and  purchaser,  pi.  12. 
Appendix,  Agent,  C.  (a). 

(b)  For  toH  of  agent 23 

And  see  D.  pi.  106. 

Sheriff,  pi.  48. 
Trover,  pi.  24. 
Vendor  and  purchaser,  pi.  15. 

D.  Rights  op  principal  against 

third  persons ib. 

E.  Liability  op  agent  to  third 

PERSONS •••  24 

And  see  Executors,  pi.  14,  16. 
Frauds,  statute  of,  pi.  31. 
Vendor  and  purchaser,  pL  55,  61. 

F.  Rights  op  agent  against  third 

PERSONS 2S 

Agent,  London,  see 

Attorney,  pi.  7,  8, 9,  12# 
Witness,  pi.  40. 
Agistment,  see 
And  see  Set-off,  pL9, 10,  11,  12, 13» 
Bailment,  pi.  6. 

AGREEMENT 25 

And  see  Bills  and  notes,  pi.  2,  6,  9. 
Ejectment,  pi.  14. 
Stamps,  B. 
Variance,  pi.  51. 

A.  How  CONSTRUED ib» 

(a)  Where  agreement  affects  the  con- 

tracting  partie$  only  .•••••»  ib» 
And  see  Assumpsit,  pi.  1. 
Ship,  pi.  37-8-9. 
Vanance,  pi.  41.   , 
Appendix,  Agreement,  A. 
pb)  Agreement  in  respect  of  third  per- 
sons   26&34S 

And  see  Agent,  pi.  120-1. 
Baron  and  feme,  B.  (b). 
Bills  and  notes,  pi.  348. 
Frauds,  statute  oi,  D. 
Insurance,  pi.  33. 
Merger,  pi.  1. 
Witn«s,  pi.  193-4-5. 

B.  Valid  or  illegal   ........  27 

And  see  Assumpsit,  pL  2,  4.  ib.  A.  (b). 

Insurance,  pi.  7. 

C.  Breach  op  agrebmbet  . » •  •  28 
(k),  Whatshallhe ib» 

(b)  How  waned  • ib^ 

Alia  enormia,  see 

Pleading,  pi.  18. 


Alias  fieri  facias^  see 

Evidence,  pi.  8,  9. 
Alibi*  see 

Evidence,  pi.  10. 

Misdemeanor,  pi.  32. 

ALIEN 29 

And  see  Baron  and  Feme,  pi.  24-5-6. 
Bills  and  notes,  pi.  21, 69,  70-1. 
Evidence,  pi.  304. 
Insurance,  pi.  1, 2, 98 ;  ibid.  B.  (c). 
Ship,  pi.  12. 
Appendix,  Naturalization,  A. 

AHen  Bill,  see 
Alien,  pi,  2. 

Appendix,  Naturalization,  A.  n.  (e). 
Allegiance,  see 

Appendix,  Naturalization,  A.n.  (e). 
Allocatur,  see 

Appendix,  Assumpsit,  D.  (b). 
Allowance^  see 

Bankrupt,  IL  (a). 
Allowance  of  bail,  see 

Sheriff,  pi.  5,  6. 
Allowance  of  writ  of  error,  see 

Appendix,  Sheriff,  C.  (a) 
Alteration,  see 

Bills  and  notes,  A.  (c). 

Appendix,  Bills  and  notes,  A.  (c). 

Insurance,  F.  (b). 

Witness,  pi.  290. 
Alteration  of  property,  see 

Trover,  pi.  8,  9, 10,  13,  34. 

Vendor  and  purchaser,  pi.  22-3-4, 
25-6-8. 
Ambassador,  see 

Evidence,  pi.  69. 
Ambassador's  Chapel,  see 

Evidence,  pL  84. 

AMENDMENT 29 

And  see  Courts,  pi.  1. 
Inquiry,  pi.  3. 

Anchor,  see 

Variance,  pL  45. 

ANNUITY 29 

And  see  Insurance,  pi.  32. 
Misdemeanor,  pi.  17. 
Stamps,  pi.  7. 
Variance,  pL  3* 

A.  Memorial ib. 

(a)  Formof  memorial ib. 

And  see  Attorney,  pi.  45. 
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(b)  How  pleaded. 30 

B.  Consideration  when  recover- 
able  ib. 

Answer  at  the  house  of  party,  see 

Bills  and  notes,  pi.  254. 
Answer  on  the  premises,  see 

Ejectment,  pi.  16,17. 
Answer  in  cliancery,  see 

Evidence,  pi.  64-5,  217,221^4. 

Perjury,  pi.  12,13. 

Witness,  pi.  283. 
Ante  litem  motam,  see 

Evidence,  pi.  11,  136. 

Sheriff,  pi.  13. 
Anticipation,  payment  in,  see 

Bills  and  notes,  pi.  290. 
Antigua,  see 

Insurance,  pi.  60, 136. 
Apothecary,  see 

Physician,  pi.  5,  6, 9,  10. 
Appearance,  see 

Bail. 
Appearance  sec.  stat.  see 

Baron  and  feme,  pi.  32. 
Application  of  moneys  paid,  see 

Debtor  and  creditor,  pi.  1,  4, 6. 

Surety,  pi.  3. 
Appointment,  see 

Evidence,  pi.  95. 
Appraisement,  see 

Distress,  pi.  6. 

Evidence,  pi.  200. 

Set-off,  pi.  3. 

Variance,  pi.  65. 

Waste,  pi.  4. 

APPRENTICE 31 

And  see  Evidence,  pi.  335. 
Penal  action,  A.  (a) ;  A.  (c). 
Agent,  pi.  lOU 
Stamps,  pi.  3. 
Statutes,  pi.  18,52. 
Witness,  pi.  283,  n. 
Approved  bill,  see 

Vendor  and  purchaser,  85-6. 

ARBITRAMENT. 31 

And  see  Evidence,  pi.  21. 

A.  Submission ib. 

And  see  B.  (b),  pl.6,  8. 
Agent,  pi.  44. 

B.  Award, Ibid.&345 

And  see  Gaming,  pi.  6. 
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Usury,  pi.  18. 
Appendix,  Arbitrament,  B. 

(a)  Operation  of  award  upon  the  mat" 

ters  referred 31 

And  see  Evidence,  pi.  204. 
Nuisance,  pi.  32. 

(b)  How  enforced ib. 

And  see  Assumpsit,  F. 

Evidence,  C.  (b). 

(c)  When  availahle  in  collateral  pro^ 

ceedings   32 

And  see  Assumpsit,  pi.  105. 
Evidence,  C.  (c). 
Pleading,  pi.  41,  42. 

(d)  How  constnied ib 

C.  Arbitrator .,  ib.  &  345 

And  see  Appendix,  Arbitrament,  C. 

D.  Umpire. 

Army,  see 

Insurance,  pi.  30. 
Army  Agent,  see < 

Agent,  pi.  5. 

ARREST 

A.  On  civil  process 

And  see  Action  on  the  case,  A. 

Ibid.  pi.  78. 
Bankrupt,  B.  (f). 
Evidence,  pi.  216. 
Penal  action,  pi.  29,  30-1. 
Appendix,  Foreign  Laws. 

(a)  Wtien  regular 

(b)  Protection  from  arrest 

(c)  Discharae   , 

And  see  Assumpsit,  pi.  50. 

B.  On  criminal  charges.  .. 

(a)  By  warrant,  •  •  •  • , 

(b)  frithout  warrant . .  •  • 


32 


.  ib. 
.  ib. 

(g). 


lb. 
ib. 
33 

ib. 
ib. 
ib. 


Arrest  of  judgment,  see 

Action  on  the  case,  pi.  43. 

Pleading,  pL  12,  13. 
Arson,  see 

Felony,  pi.  18. 
Articles  of  the  peace,  see 

Variance,  pi.  81. 
Asportation,  see  ^ 

Costs,  pi.  4. 

Gaming,  pi.  2. 

Trespass,  pi.  16. 
Assaidt,  see 

Arrest,  pi.  15,  16. 

Misdemeanor,  pi.  4. 

Officer,  pi.  5,  9. 

Trespass,  pi.  10,  11,  12,  34. 
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Assessment,  see 

Landlord  and  tenant,  pi.  29. 
Assets,  see 

Evidence,  pi.  226. 

Executors,  &c.  B. 

Witness,  pi.  93. 
Assignee,  see 

Bankrupt,  F. 

Covenant,  B.  (a). 

Insolvents,  pi.  3,  4. 
Assignment  of  chose  in  action,  see 

Arbitrament,  pi.  12. 

Agreement,  pi.  22. 

Bankrupt,  G.  (c). 

Baron  and  feme,  pi.  31. 

Sheriff,  A.  (b). 
Assignment  of  copyright,  see 

Literary  property,  D. 

Appendix,  Literary  property,  D. 
Assignment  of  lease,  see 

Frauds,  statute  of,  A.  (b). 

Appendix,  Frauds,  statute  of,  A.  (b). 

Appendix,  Practice,  E.  (c), 

ASSUMPSIT 33 

And  see  Limitation  of  Actions,  A. 

A.  Consideration 34 

And  see  Variance,  pi.  94. 

(a)  Where  sufficient, ib. 

And  see  Agent,  pi.  26. 

Agreement,  pf.  31. 
Ii^lvents,  pi.  16. 
Pleading,  pf.  11, 

(b)  Illegal ib. 

B.  Indebitatus   for   work   and 

LABOUR ib. 

And  see  Arbitrament,  C. 

C.  Indebitatus  where  maintain^ 

able  in  respect  op  special 
CONTRACT 35,  545 

And  see  E.  (c),  pL  81-2-3. 
Action,  E.  (c). 

Agreement,  pi.  26,  ib.  E.  (c). 
Gaming,  pi.  2. 
Ship,  144-5. 
Appendix,  Assumpsit,  C. 

D.  Indebitatus  for  money  paid.  36 

(a)  By  surety  against  principal ....  ib. 
And  see  Limitation  of  actions,  pU  7. 

(b)  Aaainst  a  co-surety 37  &  345 

And  see  Action,  pi.  47. 

Appendix,  Assumpsit,  D.  (b). 

(c)  On  other  implied  promises 37 

And  see  Action,  pi.  44. 
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Agent,  pL  35. 
Foreign  laws,  pU  1. 

E.  Indebitatus   for  monbt   had 

AND    RECEIVED 39 

And  see  Agent,  A.  10. 
Execution,  pi.  8, 
Interest,  pi.  11,16,  17. 
Appendix,  Legacy. 

(a)  To  try  the  right  to  an  office  ....  ib. 

(b)  To  recover  money  paid  oy  mistake  ib. 
And  see  D.  (c).  pi.  63. 

Gaming,  7,  8. 
Insurance,  pi.  71,244. 
Set-off,  pi.  3. 

(c)  Uponfaiture  of  consideration,  ih. 

&345 
And  see  Appendix,  Assumpsit,  E.  (c). 

(d)  Upon  resanding  contract 40 

(e)  To  recover  money  obtained  by 

Fraud... ib.&345 

And  see  Appendix,  Assumpsit,  E.  (e). 

F.  (f )  For  money  paid  hy  one  party  to  an 

illegal  contract  to  the  other. .  40 
(g)  For  money  paid  by  constraint. . .  41 
And  «ee  Agent,  E. 
Bastard,  A.  (b). 
Penal  action,  pi.  31. 
(h)  For  mpneypaia  under  legal  pro* 

ass ib.  &  346 

And  see  Execution^  pL  8. 
F.  Non-assumpsit ib. 

Assumpsit  on  account,  see 

Action,  E.  (a). 

Appendix,  Action,  E.  (a). 
Assumpsit  or  covenant,  see 

Action,  E.  (b). 

Covenant,  C. 

Deed,  pi.  1. 

Partners,  pi.  252. 
Assumpsit,  special  or  indebitatus,  see 

Action,  E.  (c). 

Assumpsit,  C. 

Bills  and  notes,  I,  (d). 

Gaming,  pL  2. 

Vendor  and  purchaser,  C.  D.  F. 
Attainder,  see 

Felony,  pi.  7. 
Attending  trial,  see 

Practice,  M.  (b). 
Attesting  witness,  see 

Witness,  G. 

ATTORNEY 42 

And  see  Evidence,  pi.  87. 

In&nt,  pi.  1. 

Manor,  pi.  3. 
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Pleading,  pL  9. 
Practice,  pi.  1,  2,  61, 83-4. 
Vendor  and  purchaser,  pL  71. 
Appendix,  Bemkrupt,  B.  (h). 

A.  Certificate 42 

B.  Bill  op  costs  43 

And  see  Infant,  pi.  25. 
Witness,  pi.  185-6. 
Appendix,  Frauds,  statute  of,  D.  (b). 

(a)  Delwery  of ib.  &  340 

And  see  Appendix,  Attorney, 
B.  (a),  B.(b). 

C.  Liability  for  misconduct.   44 
And  see  Defamation,  pi.  1,  2. 

(a)  Plaintiff*  9  losSj  how  proved. ...  ib. 

(b)  Defendant,  how  shewn  to  be  an 

aXtomey  ••••  45 

(c)  Gross  negligence^  what  shall  be.  •  ib. 

(d)  Effect  of  negligence. •  •  •  ib. 

D.  Summary,  jurisdiction  op  the 

court  over. ib* 

E.  Privileges ..••.  ib» 

And  see  Defamation,  pi.  1, 2. 
Pleading,  pi.  9. 

Attorney  eeneral,  see 

Practice,  pi.  100. 

Witness,  pi.  43. 
Attorney,  power  of,  see 

Agent,  pi.  46,  66. 

Witness,  pi.  109. 
Attornment,  see 

Landlord  and  tenant,  pL  38« 

Power,  pi.  4. 

AUCTION 46 

Andsee  Frauds,  statute  of,  pi.  7, 8^  9. 
Pleading,  pi.  53. 

A.  Rights  and  liability  op  auc- 

tioneer.  •  ib* 

And  see  Appendix,  Trover,  B. 

(a)  Riahts  against  vendor ib. 

(b)  Rights  of  auctioneer  against  ven» 

dee ib. 

(c)  Liability  of  auctioneer  to  ven- 

dee  ib.&346 

(d)  Liability  to  vendor 346i 

And  see  Vendor  and  purcbaser,  pi*  5^ 

B.  Rights  and  duties  or  ven- 

dee  46 

C.  Auction  duty 47 

Auter  action  pendant,  see 
Abatement,  B.  (c). 
Action,  pi,  17. 
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Authority,  sec 

Agent,  C. 
Average,  see 

Insurance,  E.  (b),  P.  (e),  L.  (f). 
Averment,  see 

Pleading,  A.  (c). 
Avowry,  see 

Distress. 
Award,  see 

Arbitrament,  B. 

Gaming,  pi.  6. 

Usury,  pi.  18. 

Appendix,  Arbitrament,  B. 

BAIL 47 

A.  Bail  below.  •  •  • ib. 

And  see  Deed,  B. 

Witness,  pi.  46-8,  197. 

B.  Bail  above. ib. 

And  see  A.  pi.  8. 

Assumpsit,  pi.  42-^-7-8. 

Scire  facias,  pi.  1. 

Witness,  pi.  47. 

Appendix,  Frauds,  statute  of,  D,  (b) . 

Appendix,  Practice,  O. 

Bail  bond,  see 

Bail,  A. 

Sheriff,  B.  (b). 

Witness,  pi.  197. 
Bsdl  in  criminal  cases,  see 

Appendix,  Justices  of  the  peace,  A. 
Bailee,  see 

Agent. 

B^lment. 

Carrier. 

Trover,  pi.  4,  5,  6,  8,  9,  10,  17-8, 
19,  20-4,  32-3.4.6,  40-1. 
Bailiff,  see 

Penal  action,  pi.  29,  30-1. 

Sheriff,  C. 

Ship,  pi.  126. 

BAILMENT 47 

And  see  Trespass,  pi.  17, 18. 
A.   Liability    of   borrower   for 

HIRE ib. 

As  to  the  liability  of  the  hirer  to  third 
persons,  see 

Action,  pi.  38-9. 
And  as  to  the  remedy  of  the  owner 
against  third  persons,  see 
Action,  pi.  71-2. 
Trespass,  pi.  17, 18. 
And  as  to  the  terms  of  the  contract  of 
of  hiring,  see 

Evidence,  pi.  204. 
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B.  Liability  op  keeper  for 

HIRE 48&346 

And  see  Auction,  pi.  6. 
Appendix,  Bailment,  B. 

Baker,  see 

Misdemeanor,  pi.  6. 
Baltic,  see 

Insurance,  pi.  88. 
Banker,  see 

Agent,  pi.  17. 

Annuity,  pi.  1,  4. 

Assumpsit,  pi.  71. 

BiUs  and  notes,  pi.  90,  160-3-5-7, 
170,  251,  283-4-5,  291. 

Lien,  pi.  12,  25. 

Usury,  pi.  2,  10,  12. 
'         Appendix,  Assumpsit,  E.  (e). 
Banking-house,  see 

Bills  and  notes,  pi.  160-7,  333. 
Bank-notes,  see 

Assumpsit,  pi.  78. 

Bankrupt,  pi.  110, 162-3-4-6, 200. 

Debtor  and  creditor,  pi.  7. 

Evidence,  pi.  327. 

Felony,  pL  3,  4, 23. 

Interest,  pi.  1,  27-8-9. 

Tender,  pi.  1,  2,  3,  6,  8,  9. 

Trover,  pi.  13. 

Appendix,  Tender,  A. 

BANKRUPT 48 

And  see  Pleading,  pi.  35. 
Auction,  pi.  11. 
Witness,  pL  250-1-2. 

A.  Trading 49 

And  see  Libel,  pi.  9,  10 •  •  ib. 

Appendix,  Variance,  A. 

B.  Act  of  bankruptcy 50 

And  see  Evidence,  pi.  36. 

Witness,  pi.  556-7. 
Appendix,  Variance,  B. 

(a)  Departing  the  realm ib. 

And  see  B.  (c),  pL  26. H.  (d).  pi.  195. 

(b)  Beginning  to  keep  house ib. 

And  see  H.  (d).  195. 

(c)  Absenting  himself. ib. 

AndseeH.  (d).  195. 

Appendix,  Bankrupt,  B.  (h). 

(d)  Departing  from  dwelling  house.    51 
And  see  U.  (d).  195. 

(e)  Fraudulent  conveyance ib: 

And  see  B.  (h).  pi.  47. 

(f)  Lying  in  prison ib. 

(g)  Whether  purged •  52 

.(h)  Concerted ib.  &346 
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And  see  Appendix,  Bankrupt,  6.  (h). 

C  Pktitioning  creditor.   52,  346 

And  see  Felony,  pi.  25-6. 

Appendix,  Bankrupt,  C. 

Limitation  of  actions,  pi.  9. 

D.  Commission 55 

And  see  G.  (a),  pi.  159,  160-1. 

Peijury,  pi.  24. 

Variance,  pi.  88. 

Witness,  pi.  287. 
As  to  the  form  of  the  commission,  see 

I.  (c).  pi.  216. 
And  as  to  the  supersedeas,  see 

Evidence,  pi.  23. 

(a)  Under  wJkU  drcumstoTices  valid,    ib. 

(b)  By  whom  it  may  he  impeached.  •  ib. 
And  see  Estoppel,  pi.  5. 

(c)  How  contested ib. 

And  see  Appendix,  Bankrupt,  D.  (c). 

£.  Opsration  of  the  assignment 
UPON  property  in  the  hands 

OF  the  bankrupt 56 

'  (a)  As  vendee ib. 

(b)  As  indorsee.  • • .  ib. 

(c)  As  rejnited  oun\sr 57  &  347 

And  see  Ship,  pi.  4. 

(d)  As  trustee ib. 

(e)  Where  no  beneficial  interest ....  58 

(f)  Upon  partnership  property ib. 

E.  Upon  partnership  property  58 

F.  Assignees. ib. 

And  see  Witness,  pL  250-1-2. 

(a)  Authority  of  assignees ib. 

(b)  Actions  by  assignees ib.  &  347 

And  see  D.  (b) ;  D.  (e). 

Abatement,  pi.  4. 
Evidence,  pi.  227-31. 
Variance,  pi.  4. 
Vendor  and  purchaser,  pi.  46. 
Appendix,  Abatement,  B.  (a). 
Appendix,  Practice,  K. 

(c)  Ijiaoility  of  assignees  ....  59  &  347 
And  see  Action,  pi.  9. 

Interest,  pi.  1. 

G.  Transactions  with   bankrupt 

where  protected 60 

(a)  Payments  to  bankrupt •     ib. 

AndseeF.  (b).  pi.  133. 

Assumpsit,  pL  85. 

(b)  Payments  by  bankrupt. ib. 

(c)  Transfers  from  bankrupt 61 

And  see  Assumpsit,  pi.  102. 

Appendix,  B.  (kk). 
H.  Rights  and  duties  op  bank- 
rupt. •• 63 
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And  see  Felony,  pi.  25-6. 

(a)  Allowance •  • .  •  ib. 

(b)  Interest  in  property  acquired  after 

the  bankruptcy •  • .  •  63 

(c)  Protection  from  arrest, ib. 

(d)  Liability  upon  a  new  promise,  •  •  ib. 
And  see  Infant,  A.  (c) . 

I.  Certificate 64 

.    And  see  Agreement,  pi.  46. 

Witness,  pi.  55-9,  63-5-6-7,  84, 
105,  204. 

(a)  To  what  demands  a  bar ib. 

And  see  Agreement,  pi.  32. 

Limitation  of  actions,  pi.  29. 

(b)  How  pleaded ib. 

(c)  How  avoided ib* 

Banns,  see 

Evidence,  pi.  211. 
Baptism,  see 

Abatement,^l.  7. 
Bar,  see 

Nuisance,  pi.  12, 13,  14. 
Barbadoes,  see 

Bills  and  notes,  pi.  260. 

Insurance,  pi.  138-9. 
Barber's  company,  see 

Physician,  pi,  11. 
Bargain  and  sale  of  goods,  see 

Set-oflF,  pi.  17. 

Stoppage  in  transitu,  pi.  24. 

Vendor  and  purchaser,  pi.  29,  34. 
Bargain  and  sale  of  lands,  see 

Release,  pi.  1. 

Vendor  and  purchaser,  pi.  91. 
Barge,  see 

Pleading,  pi.  50. 

Witness,  pi.  163. 
Bargeman,  see 

Action,  pi.  37. 

Action  on  the  case,  pi.  69. 
Bam,  see 

Waste,  pi.  3. 

BARON  AND  FEME 65 

And  see  Action,  pi.  3,  22-3. 
Action  on  the  case,  A.  (a),  A.  (b)» 
Attorney,  pi.  37. 
Evidence,  H.  (f). 
Execution,  pi.  1. 
Vendor  and  purchaser,  pi.  98. 
Witness,  B.  (a). ;  lb.  pL  138. 
As  to  divorce,  see 

Evidence,  pL  38-9. 
Foreign  laws,  pi.  5. 
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A.  Marriagb 65 

And  see  Misdemeanor,  pl,L 

(«)  Howproved •••  ib. 

And  see  Bridence,  pi.  211. 

(b)  PromUe  of  marriage 66 

And  see  Evidence,  pi.  213. 
Frauds,  statute  oi,  pL  9,  n. 
Stamps,  pU  17. 

B.  Act  op  wifv  whom  it  af- 

PBCTS*.... 67 

(a)  Hmelf ib. 

And  see  Deed,  pL  7,  8. 

Bffisdemeanor,  pi.  27. 

(b)  Hud}and ib. 

(c)  Person  who  passes  for  her  hus* 

hand 69&347 

And  see  Appendix,  Baron  and  Feme, 
B.  (c), 

(d)  Strangers •«.  69 

And  see  Execution,  pi.  I. 

Barratry,  see 

Insurance,  L  (e). 
Witness,  pi.  168. 

BARRISTER ib. 

And  see  Practice,  H. ;  K.  {f ). 
Witness,  B.  (c) ;  D.  (d). 

Barter,  see 

Assumpsit,  pL  32-3-5. 

BASTARDS 6< 

And  see  Witness,  pi.  12, 

A.  Liability  op  putative  fatiibr< 

(a)  At  common  law ib. 

And  see  Assumpsit,  pi.  106. 

(b)  BystahUe 70 

And  see  Arrest,  pi.  13. 

Baskets,  see 

Misdemeanor,  pL  18,  19. 
Batbiitf ,  see 

Bfisdemeanor,  pL  6. 
Battery,  see 

Parent  and  child,  pi.  3. 

Tj«pass,pl.  11. 
Bawdy-House,  see 

Baron  and  feme,  pi.  43. 
Beer,  see 

Agreement,  pi.  40-1-2-3.4-5. 

Landlord  and  tenant,  pi.  6,  7,  8, 
9,  10. 

Covenant,  pi.  12, 13. 
Bellman,  see 

Debtor  and  creditor,  pi  3. 
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Misdemeanor,  pi.  14. 

Stamps,  pi.  5. 

Statutes,  pi.  53. 
Berbice,  see 

Insurance,  pi.  138-9. 
Bermuda,  see 

Bills  and  notes^  pi.  262. 
Bible,  see 

Evidence,  pi.  135-6. 
Bill  in  eauity,  see 

Evidence,  pi.  47,  G4,  221-34. 

Perjury,  pL  11,12,  13. 
BiH  of  costs,  see 

Attorney,  B. 

Appendix,  Attorney,  B. 
Bill  of  lading,  see 

Carrier,  pi,  17. 

Evidence,  pi.  202. 

Insolvents,  pi.  20. 

Insurance,  pL  43,  233. 

Ship,  C. 

Stoppage  in  titmsitu,  pi.  1. 

BILLS  AND  NOTES 70 

And  see  Insolvents,  pi.  9,  10,  12, 
15,  16,  17. 
'Misdemeanor,  pi.  13. 
As  to  parties  collaterally  liable  in  re- 
spect of  bills,  see 
Ship,  pi.  49,  97-8, 

A.  When  vali£> 71 

And  see  Stamps,  D. 

(a)  Form  of  Ml  or  note 71-&  348 

And  see  Variance,  pi.  7. 

Appendix,  Bills  and  notes,  A.  (a). 

(b)  Dtstinctionhetween,bill  and  note.  73 

(c)  Alteration ib.  &  348 

And  see  Stamps,  D. 

Appendix,  Bills  and  notes,  A.  (c). 

B.  Consideration 74 

As  to  notice  to  dispute  consideration,  see 

Practice,  E.  (d). 

(a)  Sufficient • ib. 

(b)  Legal 75 
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(d}   When  affected  or  extinguished  hy 

bm; ib. 

And  see  Ship,  pi.  65,  98,  103. 
Stoppage  in  transitu,  pi.  4. 

C.  Transfer 77 

And  see  Appendix,  Agent,  A. 
(a)  How  made , 
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(b)  Bywhoffi ib. 

And  see  Baioo  and  Feme,  pL  55-6. 

Variance,  pi.  8. 

(c)  Atwhattime ,...  78 

And  see  Variance,  pL  27. 

Bankrupt,  £.  (b). 

O.  ACCKPTANCB. 

(a)  Wkat^uUlhe ib.  &  348 

And  see  Infimt,  pi.  23. 

Appendix,  Bills  and  notes,  D.  (a). 

(b)  Sfixial Acceptance.,.., 79 

Andsee  B.  pL  160.7-8-9, 17K 

Appendix,  Variance,  A, 
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(d)  Jcceptarof  bill  and  maker  of  noU 

howfarUabU ib. 

And  see  pi.  222. 
Usury,  pi.  7,  II. 

(c)  Where  diecharged ib. 

And  see  Bankrupt,  pi.  213-4. 
Appendix,  Assumpsit,  £.  (e). 
Appendix,  Trover,  B. 

E.  PRBSBirrMBNT  FOR  PAYMBNT.   83 

(a)  When  neceseary ib. 

And  see  Ship,  pi.  187. 

Stamps,  pL  44. 

(b)  Aiwhattme ...83&348 

(c)  At  what  place. 83 

F.  Protbst....... 84 

And  see  Limitation  of  Actions,  pL  31. 

G.  NOTICB  OF  DI$HONOVR 85 

(a)  Howgwen ib.  &  349 

And  see  Appendix,  Bilb  and  Notes, 

G.  (a). 

(b)  Whennecmary 86  &  349 

And  see  Appendix,  Bills  and  Notes, 

G.  fb): 

(c)  Consequence  of  neglect 88 

(d)  When  waved..... 89 

And  see  Evidence,  pi.  205. 

Limitation  of  actions,  A.  (d). 
H.  Liability  of  drawbr  and 

INDORSBR ib. 

(a)  WhenliabU.... ib. 

And  see  L(e),  pi.  350. 
Agent,  pi.  16. 
Vsury,  pi.  20. 

(bj  To  what  extent.. 90 

A^dseeL  (e),  pi.  349. 

(c)  Where  discharged 91 

I  Action 92 

And  see  Appendix,  Practice,  M.  (e). 

(^)  Title  of  pQmUff. ib.k348 

And  see  Assumpsit,  pL  107. 
Appendix,  Bilk  and  notes,  I.  (a). 
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Insolvents,  pi.  62. 
Limitation  of  actions,  pi.  3,  8, 13. 

(b)  At  what  tteriod  right  of  action  at' 

taehes 93 

And  see  Insolvents,  pi.  9. 

(c)  Facts  necessary  to  be  proved ....  94 
And  see  Evidence,  H.  (f  )• 

Witness,  D.  (c). 

(d)  Indebitatus  assumpsit  in  respect 

of  notes  and  hills 96 

And  aee  SetH>ff,  pi.  34-5. 

(e)  Trover  for  notes  andbiUs  ,••..•  97 
And  see  Trover. 

Bill  of  bealth,  see 

Ship,  pi.  41. 
Bill  of  Middlesex,  see 

Perjury,  pi.  4. 

Process,  pL  1. 
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Stamps,  pi.  33-6. 
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Practice,  B. 

Vendor  and  purchaser,  pi.  63-4. 
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Ship,pl.  3,10, 12,  13.  17. 

Vendor  and  purchaser,  G. 
Billiard  table,  see 

Trespass,  pL  32. 
Bishop,  see 

Vestry,  pi.  7. 
Blacksmith,  see 

Penal  action,  pi.  6. 
Blank  indorsement,  see 

Bills  and  notes,  pi.  84-5-7-9,  273, 
338. 

Deed,  pi.  3,  12,  13. 

Appendix,  Bills  and  notes,  I.  (a). 
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Deed,  B.  (d). 

Variance,  pi.  73. 

Insolvents,  pi.  7,  8. 
Block  of  stone,  see 

Trover,  pi.  42. 
Boat,  see 

Trover,  pi.  30. 
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And  see  Deed. 

Gaming,  pL  18. 

Usury,  pL  24-9. 

Variance,  pi.  6, 97-8. 

Appendix,  Limitation  6f  actioas, 
A.  (a). 

Appendix,  Bond,  B. 
A.  Condition,  how  constbuisd- 
And  see  Stamps,  pi.  5, 6. 
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B.  Damages,  how  assMsbd  •  •  98 
And  see  Penalty,  F. 

HU.  12  E.  2.  fo.  375;  Pothier, 
Traitfe  dn  Contrat  de  Vente, 
num.  76,  McAHImr  v.  Lord 
Seaforth,  2  Taunt.  257. 
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And  see  Debtor  and  Creditor,  pi.  8. 

Stamps,  pL  42. 

Books,  see 

Evidence,  F. 

Literary  property. 
Bookbinder,  see 

Penal  action,  pL  13,  14,  15. 
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Afi^t,  pi.     . 

Witness,  pi.  154. 
Borrower,  (commodatarias)  see 

Trespass,  pi.  17. 
Borrower,  (conductor  rei)  see 

AcUon,  pi.  38-9, 71-2. 

Bailment,  A. 

Evidence,  pL  208* 

Trespass,  pi.  18. 

Appendix,  Trover,  B. 
Borrower,  (mutuum  accipiens)  see 

Assumpsit,  pi.  38. 

Evidence,  pi.  327. 

Gaming,  pL  9. 

Insurance,  pi.  27. 

Interest,  pU  11. 

Usury,  A.  (a) ;  ib.  pi.  17,  21-2. 
Bottomry,  see 

Piurtner,  pL  26-7. 

Variance,  pi.  6. 
Bougbtand  sold  notes,  see 

Agent,  pL  37-8. 

Frauds,  statute  of,  pi.  18. 
Box-keeper,  see 

Evidence,  pL  308. 
Breacb  of  the  peace,  see    - 

Officer,  pi.  9. 
Breacb  of  trust*,  see 

Trustee,  pL  2. 
Bread,  see 

Bfisdemeanor,  pi.  7. 
Breaking  bulk,  see 

Insurance,  pi.  137. 
Brewers,  see 

Agreement,  pi.  40-1-2-3-4-5. 
Bribery,  see 

Stamps,  pi.  52. 

Witness,  pL  189. 
Bricks,  see 

Statutes,  pi.  2. 
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Bridges)  see 

Nuisance,  C. 
Broker,  see 

Action,  pL  31. 

Agent,  pi.  22-3-4-5,  30-4. 

Bond,  pi.  5. 

Frauds,  statute  of;  pi.  19,  20-1-2, 
23-4.  # 

Insurance,  Q. 
Brokerage,  see 

Misdemeanor,  pl^  17. 

Usury,  pL  30. 
Builder,  see 

Agreement,  pi.  4. 

Assumpsit,^  pU  11, 12, 13. 
Building,  see 

Bankrupt,  pi.  11,12,13. 

Evidence,  pi.  225. 

Penal  action,  i4.  34. 

Stamps,  pi.  64. 
Building  lease,  see 

Landlord  and  tenant,  pU  5* 

Stamps,  pi.  64. 
Bull,  see 

Action,  pL  7. 
Buoy,  see 

Action  on  the  case,  pi.  69L 
Burglary,  see 

A{>pendix,  Trespass^  C*  (•)♦ 
Bust,  pirating,see 

Penal  action,  pi.  44-5. 
Bye-law,  see 

Variance,  pi.  64. 
Cabin,  see 

Assumpsit,  pi.  6. 
Calico  printers,  see 

lien^  pL  29* 

Trover,  pi.  4. 
Canada, see 

Bills  and  notes,  pi.  2-59. 
Canal  company,  see 

Title,  pi.  I. 
Canary  islands,  see 

Insurance,  pi.  248. 
Cancelling  acceptance,  see 

Bills  and  notes,  D.  (c). 
Candidate,  see 

Evidence,  pL  296. 

Agent,  pU  80. 
Capias  ad  respondendum  by  original,  see 

Limitation,  pi.  11. 

Tender,  pL  31. 
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Execution,  pi.  9,  lo. 

Appendix,  Action,  E.  (f). 
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Witness,  pi.  214. 
Captor,  see 

Insurance,  pi.  30-1.     * 
Cards,  see 

Gaming,  pi.  2. 
Cargo,  see 

Variance,  pL  2. 
daricature,  see 

Libel,pl.  18,  36. 
Carrii^e,  see 

Frauds,  statute  of,  pi.  28. 
Carriages,  misfeasance  in  driving,  see 

Action  on  the  case,  A.  (i). 

CARRIERS 99 

And  see  Limitation  of  Actions,  pi.  10. 
Penalty,  pL  3. 

Stoppage  in  transitu,  pi.  616. 
Trover,  pi.  17, 18,  19,  20. 

A.  Ownership  op  carriage  . .  ib. 
And  see  Evidence,  pi.  88. 

Partners,  pi.  4,  5,  6,  9,  12,  13. 

B.  CONVEYANCB   OP  PERSONS...    ib. 

And  see  Action  on  the  Case,  A.  (i). 
Ship. 
Tender,  pi.  18,  19. 

C.  CONTEYANCB  OF  GOOD9....    100 

(a)  Carrier  to  whom  responsible. . . .  ib. 

(b)  TowhaPextent ib. 

And  kee  Trover,  B. 

Appendix,  Carrier,  C.  (b). 
Appendix,  Trover,  B. 

D.  Pleadings 102 

E.  Evidence ^ ib. 

Case  or  replevin,  see 

Replevin,  A. 
Case  or  trespass,  see 

Action,  E.  (f ). 

Appendix,  Action,  E.  (f)., 
Castysee 

Penal  action,  pi.  45. 
Catalogue,  see 

Frauds,  statute  of,  pi.  25. 
Certain  number,  see 

Variance,  pi.  29,  30. 
Certainty,  see 

Covenant,  pi.  1, 
Certificate,  see 

Action,  pi.  53. 

Attorney  ,^  A. 

Bankrupt,  E.    .  .      ^ 
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Costs,  pi.  3,  13,  19. 

Game,  pL  4,  7,  n. 

Felony,  pi.  20. 
Certiorari,  see 

Statutes,  pi.  16. 

Appendix,  Information. 
Chancery,  see 

Costs,  pi.  8,  19. 

Variance,  pL  88. 
Change  of  residence,  see 

Bills  and  notes,  pU  226. 
Charter  party,  see 

Agent,  pi.  90. 

Condition,  pi.  1,  2. 

Ship,  B. 
Chattel  Interest,  see 

Ejectment,  pi.  22.     . 
Cheat,  see 

Misdemeanor,  pi.  5.. 
Check,  see 

Agent,  pi.  17. 

Annuity,  pL  4. 

Bills  and  notes,  pi.  81,  100,  115^ 
136, 163-44, 208. 

Evidence,  pi.  327. 

Misdemeanor,  pi.  15. 

Stamps,  pL  51.  ' 

Trover,  pi.  7. 

Usury,  pL  12. 

Appendix,  Assumpsit,  E.  (e|. 

Appendix,  Debtor  and  Creditor. 
Children,  see 

Execution,  pi*  10. 

In&ncy. 

Parent  and  child. 
Chimney  sweeper,  see 

Misdemeanor,  pi.  27. 
Chir^raph,  see 

Evidence,  pi.  30. 
Chose  in  action,  assignment  of,  see 

Agreement,  pL  20-1-2-3-4. 
Chronometer,  see 

Infant,  pL  11. 

Appendix,  Baihnent,  B. 
Churchwardens,  see 

Evidence,  pi.  1,  104,  195,  201. 

Vestry,  pi.  1,  2,  3,  4. 
Clandestine  removal,  see  ^ 

Distress,  pU  3,  4, 5. 

Appendix*  Statutes*  B.  (hh). 
Clearance,  see 

Ship,  pL  90. 
Clearing  house,  see 

Bills  and  notes,  pi.  115,  167. 
Cler^men,  see 

Evidence,  pi.  20 Wl. 


Clerk,  see 

Agent,  pi.  48, 102-17. 

A^umpsit,  pL  20, 

Attorney,  pi.  6« 

Felonj,  pi.  5. 

Practice,  pL  1,  2. 

Witness,  C.  (1) ;  ib.  pi.  198. 

Stamps,  pi.  41. 
Clerk  of  tne  market,  see 

Statutes,  pi.  63. 
Clerk  of  the  peace,  see 

Insolvent,  pL  3,  4, 5,  6. 
Clothes,  see 

Carrier,  pi.  13. 

Vendor  and  purchaser,  pU  77. 
Club,  liability  of  member  of,  see 

Appendix,  Action,  C.  (b). 
Coach,  see 

Action  on  the  case,  A.  (i). 

Carriers. 
Coach-makers,  see 

Frauds,  statute  of,  pi.  28. 

Penal  action,  pU  6, 11. 
Coal-meters,  see 

Variance,  pi.  26. 
*  Coal-notes,  see 

Bills  and  notes,  pi.  180,  n« 
Coals,  see 

Penal  action,  pi.  51. 

Variance,  pi.  17.  ^ 

Vendor  and  purchaser,  pi.  8. 
Cock  6ghting,  see 

G^ingt  pi.  16. 
Coffee-house,  see 

Insurance,  pL  262. 
Cognizance,  see 

Replevin,  pi.  7. 
Cognovit,  see 

Assumpsit,  pi.  100. 
Coinine,  see 

Felony,  pi.  10,11. 
Collateral  undertalung,  see 

Frauds,  statute  of,  D.  (b). 

Appendix,  Frauds,  statute  of, 
D.  (b). 
Collector,  see 

Landlord  and  tenant,  pL  29. 
^Colliery,  see 

Statutes,  pL  67. 
Collusion,  see 

Arrest,  pi.  8. 

Fore^;n  attachment,  pi.  5. 
Cokmel,  liability  of,  see 

Appendix,  Action,  A. 
Colonial  chancery,  see 

Foreign  judgments,  pi.  6. 
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Colonial  court,  see 

Foreign  judgments. 

Jurisdiction,  pi.  3. 
Colonial  judgment,  see 

Foreign  judgments. 
Colonial  produce,  see 

Agent,  pi.  34. 
Colonial  seal,  see 

Foreign  jud^ents,*A. 
Colorable  possession,  see 

Vendor  &  purchaser,  pi.  94«7-8«9. 
Commencement  of  action,  see 

Evidence,  pi.  42. 

Penal  action,  pi.  54. 

Pleading,  A.  (a). 
Commencement  of  war,  see 

Evidence,  pi.  69. 
Commission,  see 

Agent,  pi.  29,  33-4-6. 

IiBurance,  pi.  28. 
Commission  day  at  nisi  prius,  see 

Practice,  pL  59,  60. 
Commission  ot  bankrupt,  see 

Bankrupt,  D. 

Appenmx,  Bankrupt,  D. 
Commission,  military,  see 

A^t,  pi.  5. 
Commissioners  of  inclosure.  See 

Variance,  pi.  53-4. 

Vendor  and  purchaser,  pi.  91. 
Commitment,  see 

Imprisonment,  pi.  I. 

Justices  of  the  peace,  C.  (a). 
Commodatum,  see 

Trespass,  pi.  17. 

COMMON 103 

And  see  Custom,  pK  3. 
Evidence,  pi.  248. 
Way,  pi.  2. 
.  Witness,  pi.  150-1. 

Comparison  of  hands,  see 

Evidence,  pi.  156-8,  161-3-4-6-7, 
169, 170-1-2-3. 
Comp^ency  of  witnesses,  see 

Witness,  C. 
Composition  with  creditors,  see 

Insolvents,  B. 
Compound  interest,  see 
,        Interest,  B.  (b). 
Compounding  prosecution,  see 

Agreement,  pi.  34-5-6. 

Bankrupt,  180-1. 

Bills  and  notes,  B.  (b). 

Pleading,  pi.  49. 
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Compromise,  fee 

Eyidence,  pL  162. 

Infant^pl.  1,  2.  ^ 

Concealment,  tee 

Insurance,  L 

Vendor  and  purchaser,  A,  (c). 
Concerted  act  of  oankruptcy,  see 

Bankrupt,  A.  (h). 

Appenoix,  Bankrupt,  A.  (b). 
Conclusive  evidence,  see 

Evidence,  I.  (c). 
Condemnation,  see 

Insurance,  pi.  31. 
Condictio  indebiti,  see 

Agent,  pi.  122. 

Assumpsit,  E.  (b),  (c),  (d),  (e),  (f). 

Bills  and  notes,  pL  241. 

Appendix,  Assumpsit,  E.  (b). 
Condition,  see 

Bond,  A. 

Appendix,  Naturalization,  A* 
*  Conditional  abandonment,  see 
^        Insurance^  pL  209. 
Conditional  sale,  see 

Vendor  and  purchaser,  A«^  (b). 
Conditions  of  sal^  see 

Auction,  pi.  9|  10. 

CONDITIONS  PRECEDENT.    103 
And  see  Practice,  pi.  73. 

A.  What  shall  be. 
And  see  Vendor  and  Purchaser,  pi.  9, 

10,  70. 

B.  How  TO  BE  FBRrOlUfED. 

And  see  Pleading,  pL  7, 12. 

Confession,  see 

Evidence,  H.  (a). 
Conscience,  court  of,  see 

Inferior  courts,  A. 
Conscientious  consideration,  see 

Appendix,  Frauds,  statute  of,  C.  (a). 
Consent,  see 

Appendix,  Practice,  M.  (e). 
Consequential  damage,  see 

Libel,  pi.  1. 

Master  and  servant,  pi.  7. 

Pleading,  pi.  15, 16. 
Consideration,  see 

Annuity,  B. 

Assumpsit,  A.  k  £^  (c^. 

Appendix,  Assumpsit,  E.  (c). 

Bills  and  notes,  pt.  96,  100. 

Execution,  pi.  7. 


Pq«. 
PleadiiMr,  pL  32. 

AppemCx,  Frauds,  statute  of,  C.(a). 
Consignment,  see 

.&|ent,  pi.  8,  9,  15.  '  ^ 

Bulsand  notes,  pL  228-9. 
Ship. 

Stoppage  in  transitu. 
Conspiracy,  see 

Action  on  the  case,  pL  58. 
Costs,  pi.  19. 
Evidence,  pi.  254. 
.    AGsdemeanor,  A.  ib.  pi.  25,  30. 
Appendix,  Misdemeanor,  A. 
Statutes,  pi.  25. 
Constable,  see 
Officer. 

Evidence,  pi.  183. 
Variance,  pi.  80. 
Construction,  see 

Insurance,  F.  (e) ;  H.  (c). 
Perjury,  pL  1. 
Consul,  see 

Evidence,  pi.  73. 
Contemporaneous  declarations,  see 
Evidence,  pi.  250,  300- N2. 
Misdemeanor,  pL  41« 
Usury,  pi.  44-0. 
Witness,  pi.  9, 10,  64. 
Contemi^  of  court,  see 

Justices  of  the  peace,  C.  (a). 
Continuando,  see 
Pleading,  pL  14. 
Trespass,  pi.  33-4. 
Continuation  policy,  see 

Insurance,  pi.  69,  70.  bis. 
Continuing  guarantee,  see 

Agreement,  pi.  27-8-9,  90. 
Contract,  see 
Agreement. 

Vendor  and  purchaser,  A.  (a),  (b)* 
Contribution,  see 
Action,  pL  47. 
Assumpsit,  pi.  40-1-2,  62. 
Sheriff,  pi.  46. 
Ship,  pi.  158-9. 
Sure^,  B. 

Appendix,  Assumpsit,  D.  (b). 
Conversion,  see  » 

Trover,  B. 

Appendix,  Trover,  B. 
Conveyance,  see 
Title,  pL  1, 2. 

Vendor  &  purchaser,  pi.  54,  70-1. 
Conviction,  see 

Evidence,  pL  6,  7, 10. 
Felony,  pi.  17. 
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Cooviction,  see 

Justices  of  the  peace^  pU  2,  3* 

Wituess,  pi.  180,  214. 

Appeodixy  InformatioQ. 
ConYoy,  see 

A^t,  pL  51-2. 

Iftfurance,  G.  (e) ;  K.  (f )• 
Convoy  bond,  see 

Insurance,  pL  162. 
Conusance,  see 

Courts,  pi.  1. 

Jurisdiction. 
Co-obligors,  see 

Asrampsit,  D.  (b). 

Surety. 
Copenhagen,  see 

Insurance,  pL  9. 
Copy, see 

Evidence,  pi.  15,  25-6.7-8-9,  30, 
31-4-5,  139-40-1-4-5-6.8. 
Copy  of  warrant,  see 

Statutes,  10, 11. 
Copying  machine,  see 

Byidence,  pi.  144. 
Copyhold,  see 

Evidence,  pi.  264. 

Custom,  pi.  1. 

Manor. 
Copyright,  see 

Literary  property. 
Com,  see 

Insurance,  E.  (b) ;  ib.  F.  (e). 
Coroner's  inquest,  see 

Misdemeanor,  pi.  11. 
Corporations,  see 

Ejectment,  pL  33. 

Evidence,  pL  262. 

Game,  pi.  1 1. 

Use  and  occupation,  pi.  3. 

Variance,  «L  84,  n. 

Witness,  pi.  174,  203. 

COSTS 104 

And  see  Foreign  Judgment,  pi.  6. 

A.  BlOHT  TO  COSTS ib. 

(a)   In  criminal  proceedings ib. 

^)  In  actions  of  trespass ib. 

(c)  In  other  eases. ib. 

And  see  Action  on  the  Case,  pi.  49. 

Bills  and  notes,  pi.  17. 

Practice,  F. 

Appendix,  Practice,  K. 
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Witness,  pi.  116-9 
Appendix,  Frauds^  Statute  of» 
D.  (b). 

C.  IRbmbdy'for  costs 105 

And  see  Assumpsit,  pi.  53,  77. 
Attorney,  B. 
Conditions  precedent,  pi.  5,  6. 

Co-surety,  see 

Assumpsit,  D.  (b). 

Surety,  B. 

Appendix,  Assumpsit^  D.  (b). 
Cotton  wool,  see  / 

.    Statutes,  p].  60. 
Cotton  wool,  compression  of,  see 

Ship,  pi.  39. 
Counsel,  see 

Barrister. 

Practice,  M.  (e). 

Witness,  B.  (c). 
Counter  acceptance,  see 

Agent,  pi.  56. 
Counterfeit  money,  see 

Felony,  pL  10,11. 
Countermand,  see 

Frauds,  statute  of,  p] 
Counterpart,  see 

Evidence,  pi.  319. 
Counterplea,  see 

Wnt  of  right,  pL3^ 
Counting-house,  see 

Attorney,  pi.  22. 
Country  bank  notes,  see 

Tender,  pi.  2, 3. 
County,  see 

Practice,  M*  (a)* 

Venue,  pi.  4, 5. 
County  gaoU  see 

Justice,  pi.  11. 
Course  of  deading,  see 

Partner,  ^.  21-2. 
Course  of  Excuiange,  see 

Bills  and  notes,  pi.  137-40»  258. 
Court,  contempt  o(f  see 

Justices  of  the  peace,  C.  (ay» 
Court,  inferior,  see 

Inferior  courts. 
Court  martial,  see 

Libel,  pL  11. 
Court  of  requests,  see 

Inferior  co«rts>  A« 
Court  Rolls,  see 

Evidence,  B. 
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B.  Liability  to  costs  . 
And  see  In&nt,  pi.  25. 
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COURTS. . 
And  see  Amendmeats. 
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COVENANT. ..•••••  105 
And  Bee  Usury,  pL  1 4. 

A.  Opbration  op  covenants.  106 
And  see  Set^off»  pi.  3. 

(a)  JFhere  binding •  •  •  •  ib. 

And  see  Landlord  and  Tenant,  pi.  10, 

11,  15. 

(b)  Where  broken. ib. 

And  see  Landlord  and  Tenant,  pL  12, 

13, 14. 

(c)  Breads  where  toaved ib. 

B.  To  WHOM  COVENANT  EX- 

TENDS «••....,    107 

And  see  Deed,  pi.  15. 
Ejectment. 

(a)  To  what  covenantor. ib. 

(b)  To  what  covenantee.... ib. 

C.  Pleadings  in  covenant  ...  ib, 

And  see  Agent,  pi.  90. 
Set-off,  pi.  37. 

Covenant  or  assumpsit,  see 

Action,  E.  (b). 

Deed,  pi.  15. 
Coverture,  see 

Baron  and  feme,  pi.  1. 
Credit,  see 

Agent,  pi.  78. 

Vendor  and  purchaser^  pi.  41-2-4. 
Creditor,  see 

Bankrupt,  G, 

Debtor  and  creditor. 

Sheriff,  C.  (a). 

Appendix,  Sheriff,  C.  (a). 
Crew,  see 

Insurance,  pi.  45^6. 
Criminal  conversation,  see 

Action  on  the  case,  A.  (a). 
Criticism,  see 

Libel,  pi.  2,  3,  4, 18. 
Crops,  see 

Agreement,  pL  7. 
Cross  action,  see 

Action;?. 

Assumpsit,  pL  99. 
Cross  exammation,  see 

Witness,  E.  (e) ;  Ibid.  pi.  45. 
Cross  interrogatories,  see 

Witness,  pi.  200. 
Crown,  see 

Evidence,  pi.  207.   ' 

Insurance,  pi.  50. 
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Partners,  pU  15. 

Practice,  pi.  100-1-2. 

Prerogative,  pi.  1,  2. 
Crown  erants,  see 

Evidence,  pi.  203. 

Fishery,  pi.  1. 
Cruwii  Cases,  see 

Ejectment,  pi.  19. 
Curili  claudendl,  see 

Action  on  the  case,C.  (d). 

Witness,  pi.  150. 

CUSTOM. 107 

And  see  Aeent,  pL  101. 
Bills  and  notes,  pi.  166. 
Evidence,  t>l.  203. 
Vendor  ana  purchaser,  pi.  53. 

Custom-house,  see 

Bankrupt,  pi.  4. 

Evidence,  pi.  155,  323. 

Smuggling,  pi.  5. 
Custom-house  officers,  see 

Ship,  pi.  83,  107. 

Smuggling,  pi.  1. 

Time,  pi.  2. 
Custom  of  London,  see 

Foreign  attachment. 

Trover,  pi.  8,  9,  10. 
Customer,  see 

Action  on  the  case,  pi.  71-2-5-6-7. 

Agent,  pi.  10. 

Covenant,  pi.  12. 
Cy^pres,  see 

Bills  and  notes,  pi.  124. 

Appendix,  Vendor  and  purchaser, 
A.  (d). 
Cyder,  see 

Appendix,  Information* 
Damages,  see 

Bond,  B. 

Penalty,  pi.  1. 

Set-off,  pi.  3. 

Ship,  pL  31, 46,  93-4. 

Tresoass,  pi.  13. 
Damage  feasant,  see 

Distress,  B. 
Damnification,  see 

Set-off,  pi.  3. 

Vendor  and  purchaser,  61-2. 
Dancing,  see 

Penal  action,  A.  (f ). 
Date,  see 

Bills  and  notes,  pi.  138. 

Variance,  pi.  19. 


Daughters,  see 

Action  on  the  case,  pi.  5,  22-43-4, 
25-6-7-^. 

Parent  and  child. 

Trespass,  pi.  3,  9» 
Day,  see 

Shio,  pi.  77,  85. 
Day-booK,  see 

Evidence,  pi.  45. 
Dead  freight,  see 

Ship,  pi.  32-9. 
Dean  and  cnapter,  see 

Variance,  pl.'84,  n. 

Use  and  occupation,  pi.  3. 
Death,  see 

Abatement,  A. 

Agent,  pi.  66-7. 

PStftners,  pi.  28,  36. 

Evidence,  pi.  37, 212,  332-3. 

Executors  and  administrators,  pi.  I. 

Ship,  pi.  73-4. 
Debentures,  see 

Bankrupt,  pi.  4. 

DEBTOR. AND  CREDITOR.  108 
And  see  Assumpsit,  pi.  38. 
A.  Debt,  how  crsatbd ib. 
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And  see  Asent,  C.  (a). 
Bills  and  Hoties,  pi.  96. 
Evidence,  pi.  123. 
Variance,  pi.  41-2. 
Appendix,  Action,  A. ;  ib.  C.  (b). 


B.  Dbbt,  how  discharobd  .. 
And  see  Bond,  C. 

Legacy,  pL  3,  4. 
Stoppage  in  transitu,  pi,  17. 

C.  Payments,  how  mar- 

shalled   

And  see  Bills  arid  notes,  pi.  96. 
Bond,  pi.  16. 
Set-off,  B.  (c). 

Deceased  witness,  see 

Witness,  pi.  246,272-3-4. 
Deceit,  see 

Action  on  the  case,  B.  (f ). 

Bills  and  notes,  pi.  29. 
Declaration,  see 

Pleading,  A. 
Declaration  of  war,  see 

Evidence,  pi.  69. 
Declarations,  see 

Evidence,  H. 

Witness,  A.  (e);  E.  (b). 


ib. 


ib. 


Declarations  in  articulo  ntortis,  see 

Witness,  E.  (b). 
Decoy,  see 

Action,  pi.  24. 

DEED..........   109 

And  see  Stamps,  A. 
Witness,  pi.  290. 

A.  What  shall  be ib; 

And  see  Covenant,  pi.  2.     • 

B.  Execution ib. 

And  see  Vendor  &  purchaser,  pi.  54. 

(a)  Proof  of  execution ib. 

And  see  Ejectment,  pi.  11. 

Power,  pi.  1. 
Variance,  pi.  97. 
Witness,  pi.  283-4.^ 

(b)  Ability  of  partiei ib. 

(c)  Conditional  execution •  110 

(d)  Irregular  execution ib. 

C.  How  CONSTRUED, lb. 

D.  Fraudulent 350 

Deer,  see 

Evidence,  pi.  340. 

DEFAMATION 110 

A.  Words  which  slander  a 

MAM  in  his  profession.,     ib. 
And  see  Justices  of  the  Peace,  C.  (b). 
Pleading;  pi.  9,  10. 
Variance,  pL  16. 

B.  Words  of  felony Ill 

And  see  A.  pi.  8,  9,  11. 
Felony,  pi.  8. 
Variance,  pi.  69. 

C.  Words  not  imputing  a 

LEGAL  crime ib. 

D.  Words  spoken  on  a  law- 

ful OCCASION ib. 

And  see  Libel,  A.  (a) ;  A.  (b). 

E.  Pleadings  aad  evidence.     ib». 
And  see  Felony,  pi.  8. 

Pleading,  pi.  9,  10.  ^ 

Agreement,  pi.  14. 

Defeasance,  see  ' 

Bills  and  notes,  pi.  6,  7, 8,  279, 
337. 
Defect  of  fences,  see 

Action  on  the  case,  C.  (d). 
Replevin,  pi.  6. 
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De  ini  urift,  tee 

Pletding,  D.  (a). 
Delav»  see 

Iniurance,  K.  (a). 
Del  credere  cotenuMion,  see 

Agent,  pU  2, 16»  39. 

SeUoff,  pL  12, 13. 
Delmtion  of  authority,  see 

Ship,  pL  53. 
Delivery,  see 

Frauds,  statute  of,  C.  (a). 

Stoppage  in  transitu. 

Vendor  and  purcaser,  B. 
Delivery  order,  see 

Stoppage  in  transitu,  pi.  15. 

Venaor  and  purchaser,  pi.  22*4-5 
Demand,see 

Bond,  pU  4. 

Sheriff,  pL  86-7. 

Tender,F. 

Trover,pL  21-2.4-6-7, 33-6-7-8-9, 
41-2-3. 
Demandant,  see 

Writ  of  right,  pU  1,2. 
Demise,  see 

Ejectment,  B. 

Landlord  and  tenant,  A. 
Demolition  of  houses,  see 

Riot,  pi.  1,  2.  3. 
Demurrage^  see 

Ship,  F. 
Demurrer,  see 

Pleading,  pi.  20,  30,  60. 

Set^yff,  pL  3. 

Witness,  pi.  227-8-9. 
Demywinark,  see 

Writ  of  right,  A. 
Denial  to  creditors,  see 

Bankrupt,  B.  (h) ;  B.  (g) ;  B.  (h). 
Denization,  see 

Appendix,  Naturalization,  A. 
Denizen,  see 

Appendix,  Naturalization,  A. 
Departure,  see 

Insurance,  G«  (d) ;  ih.  Q^  (e). 
Deposit,  see 

Agent,  pi.  105. 

Attumpsit,  pi.  25-6,  73,  80. 

Carrier,  pi.  3. 

Evidence,  pi.  11,  36,  43,  61-3-4. 

Vendor  ana  purchaser,  pi.  57-8. 
Deposit  of  d^eds,  see 

Bankrupt,  pi.  121. 
Deposit  in  lieu  of  bail,  see 
*     Variance,  pi.  57. 


Deposition,  see 

Felony,  pi.  29. 
Depreciation  of  currency,  see 

Insurance,  pL  49. 
Deputy,  see 

Assumpsit,  pL  69. 
Office,  pL  1,2. 
Depu^  coal-meter,  see 

Variance,  pi.  26. 
Deputy  receiver  general,  see 

Stamps,  pi.  41« 
Deserter,  see 

Penal  action,  A.  n. 
Desertion,  see 

Ship,  pL  134,  141-2' 
Determination  of  suit,  see 

Variance,  pi.  31. 
Detinue  or  replevin,  see 

Replevin,  I. 
Devastavit,  see 

Execution,  pL  1. 
Deviation,  see 

Insurance,  K.  (b). 

Witness,  pi.  170. 
Diploma,  see 

Physician,  pL  1. 
Discharge  from  custody,  see 

Arrest,  A.  (c)« 

Assumpsit,  pL  50. 

Imprisonment,  pi.  5,  6,  7,  8. 

Master  and  servant,  pU  2,  3. 

Ship,  pL  135. 
Disclaimer,  see 

Use  and  occupation,  pi.  '4* 
Discount,  see 

Debtor  and  creditor,  pi.  9. 

Insolvent,  pi.  9. 

Usury,  pi.  2,  7,  10,  29,  31,  42-3. 
Disfranchisement,  see 

Witness,  pi.  203. 
Discretionary  punishment,  see 

Witness,  pi.  118,  n. 
Dishonour,  see 

Bills  and  notes,  G. 
Disobedience  to  order  of  justices,  see 

Misdemeanor,  A.  (g). 
Disorderly  houses,  see 

Use  and  occupation,  pL  19. 

Venue,  pi.  1.  « 

Dispensation,  see 

Agreement,  pi.  49. 
IMsseisor,  see 

Witness,  pi.  136. 
Dissenting  meeting-houses,  see 

Evidence,  pi.  104,  n. 

Statutes,  B.  (d). 
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tKnenting  miniiten,  tee 
ETidence,  pL  104, 179. 
Statutes,  pU  13,  14. 

DISTRESS Ill 

A.  For  BBNT ^ ib. 

And  aee  Ejectment,  pi.  8,  25. 

Fiauds,  statute  of,  pL  29. 

Penal  actioh,  A.  (d). 

Treipass,  pi.  1. 

Use  and  occopation,  pL  5. 

Witness,  pi.  158. 

(a)  What  mofhe  taken, ib. 

fjb)  Inwkaij^ace 112 

And  see  ncadii^,  pi.  47. 

Appendut,  Statutes,  B.  (hh). 
(c)  Mm  dealt  wUk ib. 


F*fe. 


fd)  Jtemadifofdistremee •  •  •  •     ib. 

And  aee  Venue,  pi.  5. 
(e)  JEscesttve  dutms  ••......•••     ib. 

B.  For  damage  fbasakt  •  • . .    ib. 

(a)  Atwhattime ••••    ib. 

(b)  Beatedjf of  dutremee. ••...*»    ib. 

C.  For  penaltibs,  see 

Justioes  of  tbe  peace^  pL  2. 

District  surveyor,  see 

Veoai  action,  pi.  33-4. 
Distringas  ad  deliberandum,  see 

Replevin,  pi.  1,  n. 
Diversis  diebiis  et  vicibus,  see 

Trespass,  pi.  34. 
Divoroe,  see 

Evidence,  pL  39. 

Appendix,  Beiron  and  feme,  B.  (c.) 

Fomgh  laws,  pL  5. 
Dock  delivery  order,  or 
Dod:  warrants,  see 

Stoppage  in  transitu,  pi.  15. 

Venoor  and  purchaser,  pi.  22-4-5< 

Appendix,  Stoppage  in  transitu,  C. 
Docket  of  judgment,  see 

Bxecutcnr,  pLll,  18. 

Jw^^ent,  pi.  1. 
Docks,  see 

Ship,  pi.  160. 
Dogs,  see 

Action,  pi.  6,  7» 

Action  on  the  case,  A.  (e). 

Amendix,  Action  on  the  case, 
A.  (e). 

Carrieis,  pi.  55. 

Game,  pi.  5. 

Trespass,  pi.  21. 


Dollars,  see 

Insurance,  pi.  5. 
Domicile,  see 

Alien,  pi.  4. 

Bankrupt,  pi.  14. 

Bills  and  notes,  pL  189.  243. 

Custom,  pL  h 
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Dormant  partner,  see 

Partner,  pi.  18,  19, 66-7-8.  76-7, 
174-6. 
Double  insurance,  see 

Insurance,  C.  (d). 
Double  plea,  see 

Set-off,  pi.  39. 
Double  rent,  see 

Landlord  and  tenant,  B.  (b). 
Double  value,  see 
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Action,  jpl.  12. 

Agent,  £. 

A&9umpsit,  E.  (g). 

Penal  action,  pi.  31. 
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'     Practice,  F. 

A.  TlTL»  OP  LESSOR ib. 

(a)  Sufficient ib; 
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Infant,  pi.  1, 

Landlord  and  tenant,  D. 

Pleading,  pi.  52. 
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C.  Premises,  how  described,    ib. 
(a)  Situation ib. 

D.  Possession  of  defendant,  .ib. 

E.  Action  for  mesne  profits,    ib. 
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Usury,  pi.  42-3. 
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A.  Voluntary  •«•••• •    ib. 

(a)  JFhatshallbe ib. 
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B.  Remedy  by  action  ..•••••    ib. 
(a)  PleadtMs ib. 
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Deed,  pi.  10. 
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Waste,  pi.  o. 
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A.  By  act  op  party  .......  ^    ib; 

And  see  Bankrupt,  pi.  86-7-9»  90-1-2. 
Penal  action,  pi.  48. 
Variance,  pi.  14,  44,  66<,  10^-4. 
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And  see  Evidence,  pi.  1. 
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Trover,  pi.  28. 

Use  and  occupation,  pi.  13, 14, 16. 
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And  scKi  Appendix,  Piactiee,  M.  (e). 
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;(a)  In  what  cages  evidence  •••••••     ib. 

And  see  Felony,  pL  17. 
foreign  attachment,  pi,  4. 

(b)  Where  the  only  evidence 120 

And  see  statutes,  pi.  14. 

(c)  How  proved J21 
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C.  Other  lboAl  proceedings,  ib. 
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And  see  Attorney,  pi.  44. 
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And  see  Witness,  pi.  244. 

(b)  To  explain  wnM$n  inttrumenis.  133 
And  see  {nsarance,  pi.  65-6-8,  256 

(c)  Hearsay 134 
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And  see  Sheriff. 
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Variance,  pL 
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C.  Fl£BI  PACIA8  DE  BONIS  BCCLB- 

8IASTICI6 ib. 

D.  Choice  of  sxEcutioNs  .  • .  376 
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Bills  and  notes,  pi.  227. 
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Exposition  of  giants,  see 

Evidence,  pi.  207. 
Exposition  of  words,  see 

Physician,  pL  12. 

Ship,  pi.  33. 
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factitious  bills,  see 
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Jamaica,  see 

Action,  pi.  21. 

Bills  ana  notes,  pi.  193. 

Jurisdiction,  pL  3. 
Jeweller,  see 

Appendix,  Statutes,  B.  (kk). 
Jews,  see 

Baron  and  feme,  pi.  1 1. 

Bills  and  notes,  pi.  209. 

Use  and  occupation,  pi.  18. 

Witness,  pi.  215. 
Joinder  in  action,  see 

Action,  D. 
Joinder  of  courts,  see 

Action,  pi.  80. 
Joinder  of  cnmes  in  courts,  see 

Felony,  pi.  12. 

Misdemeanor,  pi.  24. 
Joint  insurance,  see 

Insurance,  A.  (b). 
Joint  stock  companies,  see    - 

Assumpsit,  pi.  10. 

Insurance,  A.  (b). 

Statutes,  B.  (i). 
Joint  interest,  see 

Action,  D. 

Insurance,  pi.  36-7-8. 
Joint  tenants,  see 

Ejectment,  pi.  32. 

Landlord  and  tenant,  pi.  52-4-5. 

Partner,  pi.  78,  n.  79,  80; 
Judge*s  chambers,  see 

Evidence,  pi.  35. 
Judge's  order,  see 

Action  on  the  case,  pi.  37. 

Evidence,  pi.  24. 

JUDGMENT 185 

And  see  Bond,  C. 


Fa^e. 


Execution,  pi.  12,  19. 
Practice,  C.    ^ 
A.  PUIORITY 


185 


Judgment,  fraudulent,  see 

Witness,  pi.  108-12. 

Appendix,  Action,  E.  (f). 
Judgment,  outstanding,  see 

Witness,  pi.  112. 
Judgment,  recovered,  see 

Set  off,  pi.  41. 
Judgment,  searching  for,  see 

Vendor  and  purchaser,  pi.  48. 
Judicial  notice,  see 

Evidence,  pi.  74. 
Jurat,  see 

Evidence,  pi.  235. 

JURISDICTION 186 

And  see  Courts. 

Foreign  attachment,  pi.  1,  2,  3,  6. 

A.  Locality ib. 

Juror  withdrawn,  see 

Evidence,  pi.  21. 
Jury,  see 

Practice,  M.  (d). 

Statutes,  pi.  4. 

Witness,  pi.  108,  n. 

Writ  of  right,  pi.  3,  b. 

Appendix,  Practice,  M.  (d). 

JUSTICES  OF  THE  PEACE.  186 

A.  Authority  op  justices  ..    ib. 
And  see  Statutes,  pi.  5,  6, 7, 27,  53. 

Appendix,  Justices  of  the  peace,  A. 

(a)  How  executed ib« 

And  see  Libel,  pi.  44-6. 

Mandamus,  pi.  2. 

(b)  Howcontested 186 

B.  Duty  op  justices  ........  187 

C.  Privilege  op  justices....     ib. 

(a)  By  committal  for  a  contempt,  •     ib. 

(b)  By  indictment  for  soandcUous 

words ib. 

(c)  In  actions  brought  against  them.    ib. 
And  see  Penal  Action,  A.  (e). 

St^utes,  B.  (p). 

D.  Qualipication,  see 

Penal  action,  A.  (e). 
Pleading,  pi.  17. 

Justificatibn,  see 

Pleading,  pi.  47,  51. 
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Trespass  pU  12^16)8(V3.5-6*7.8 
29,  30.1-2. 

Appendix,  Witness,  C  (k). 
Key,  see 

Covenant,  pi.  14. 

Donatio  mofds  ctiusft,  pL  2. 

Innkeeper,  pi.  1,  2,  3. 
King*8  beam,  see 

Ship,  pi.  69,  70. 
King*s  warehouse,  see 

Variance,  pi.  45i 
Knapsacks,  see 

Appendit,  Action,  A. 
Laches,  see 

Assumpsit,  pi.  46. 

Execution,  pL  1 1. 

Ship,  pi.  65-6. 

Time,  C. 

Vendor  and  purchaser,  pi.  56. 
Lamp,  see 

Patent,  pi.  1. 
Land-tax,  see 

Evidence,  pi.  96. 

Appendix,  Tolls. 

LANDLORD  AND  TENANT.  187 

And  see  Action  on  the  case,  C«  (e). 
Variance,  pL  49. 
Witness,  C.  (i). 

A.  Leases •«  188 

And  see  Bills  and  notes,  pi.  51. 
Evidence,  G.  (b) 
Frauds,  statute  of,  A. 
Appendix,  Frauds,  statute  of,  A. 

(a)  Wkenvaiid ib. 

And  see  Frauds,  statute  of,  A.  (a). 

(b)  Covenant  hytesBee. ib. 

And  see  Insurance,  pi.  263. 

Stamps,  pi.  6. 

B.  Rent 189 

And  see  Distress,  A. 
Evidence,  pi.  94. 
Penal  action,  A.  (d). 
Use  and  occupation,  jpl.  1 1,  n. 
Appendix,  Statutes,  B.  (hh). 

(a)  Bywk^mpmpabie^*.*^ ib. 

And  see  Execution,  A.  (e). 

(b)  DouhUrent ib. 

(c)  DoubU  value ib. 

And  see  Penal  action,  pi.  22. 

C.  Taxes « 190 

And  see  Set^^,  pi.  3. 
Taxes,  pL  2, 3. 
Appeiufix,  Taxes* 


Parcr 

D.  Repairs 190 

And  see  Trespass,  pi.  35*6. 
Waste,  pi.  2. 
Appendix,  Auction,  A.  (e). 

E.  Notice  to  quit »....     ib. 

(a)   WTiere neceimry «.«*••.     ib. 

And  see  Infant,  pi.  l,  2. 

b)  Formofnotice 191 

c)  Bywhamgivmi ••••.%•.  ib. 

d)  To  whom givmu m • %..  192 

e)  How  directed %»»••«  ib. 

if)  How  served .•«  ib* 

e)  At  what  time  to  etpire «  ib. 

h)  How  waved 193 

i)    Where  etidenoe  of  commewe^ 

ment  of  tenancy....  m...  ib» 

Larceny,  see 

Felony,  pi.  9,  16. 
Larceny,  charge  of,  see 

Action  on  the  case,  pi.  48. 
Latent  defects,  see 

Action  on  the  case,  pi.  84^. 

Vendor  and  purchaser,  pi.  13,  14; 
Latitat,  see 

Pleading,  pi.  1. 

Process. 
Leadin(r  question,  see 

Witness,  E.  (f ). 
Lease,  see 

Frauds,  statute  of  A. 

Appendix,  Frauds,  statute  of,  A. 

Landlord  and  tenant,  A. 

Power,  B. 

Sheriff,  pi.  28,31. 

Appendix,  Limitation  of  actions, 
C.  (a). 
Lease  and  release,  see 

Release,  pi.  1. 

LEGACY 194 

And  see  Witness,  pi.  1 16. 
Appendix,  Legacy. 

Leghorn,  see 

Foreign  laws,  pi.  5. 
Lent,  money,  see 

Gaming,  pi.  9. 

Usury,  A.  (a). 
Letters  testamentary,  see. 

Evidence,  pi.  321. 

Executors,  and  adhDinistrators,  pi. 
1,2. 

Felony,  pU  19. 
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LIBEL 194 

Aad  see  Evidence,  pi.  38. 
Literary  property,  pi.  3. 
Trespass,  pi.  24-5. 

.A.  ClVtL  ACTION •••     ib. 

And  see  Defamation, 
(a)  In  what  cases  mcthUamahle.  ib.  &  356 

And  see  Appendix,  Libel»  A.  (a). 

m  FUm^ngs 196 

(c)  Evidence... il).ic357 

And  see  Appendix,  Libel,  A.  (c) 
R.  Criminal  prosecution  ....  197 

And  see  Appendix,  Jmtices,  A, 

(a)  By  information ib, 

(b)  By  indictment , . . .     tb. 

(c)  Pleadings ; ib, 

(d)  Evidence 198  & 357 

And  see  Appendix^  Libel,  B.  (d). 

Libellous  painting,  see 
Trespass,  pi.  24-6. 


Phc. 


UCENCE, ,..   199 

Apd^ee  Alien,  pi*  5,  6. 

Evidence,  pi.  9,  88, 155,  229. 
Insurance,  B.  (b) ;  J.  (a).  Ibid. 

pL  7,  15,  17,  18,  19,  20-3, 

24-5^. 
Penal  action,  pi.  40-1-2. 
Physician,  pi.  9. 
Pl^ine,  pi.  5. 
Ship,  pf.  88. 
Smuggling,  pi.  5. 
Statutes,  pi.  64. 
Witness,  pi.  161. 
Appendix,  Insurance,  G. 
Licence  in  fact,  $ee 
Trespass,  pi.  32. 


LIEN. 


199 

And  see  Appendix,  Bills  and  notes, 
L  (a). 

A.  Particular  lien ib. 

(a)  JFkere  created ib. 

And  see  Assumpsit,  pi.  55. 

Carrier,  pL  13. 
Deed,  pL  11. 
Ship,  pi.  44. 

(b)  Promisein  respect  of .........  200 

(c)  Where  waved ^,.  201 

B.  General  lien ib. 

And  see  Insurance,  pi.  246, 

Life  insurance,  see 


Insurance,  pi.  32-4. 
Lighter,  see    x^ 

Partner,  pi.  2-3, 
Lighterman,  see 

Carrier,  pi.  49. 

Insurance,  pi.  62-3. 

Ship,  pi.  130. 

Wharfinger,  pi.  4. 
Lime  quarries,  see 

Way,  pi.  1. 

LIMITATION  OF  ACTIONS.  202 
And  see  Writ  of  right,  pi.  2,  ^. 

A.  In  assumpsit  .^ ibu 

And  see  insurance,  O.  (b). 

(a)  From  what  tisne  to  he  eom^ 

puted 202*^7 

And  see  Annuity,  pi.  14. 
Bankrupt,  pi.  200. 
Appendi?c,  limitation,' A.  (9) 

(b)  In  what  cases  the  stataU  djoes  not 

attach  ••••••••. •^•••»  202 

(c)  How  avoided 203 

And  see  Evidence,  pi.  46. 

Penal  action,  pL  54. 

(d)  Where  waved ib.  fc  357 

Appendix,  Limitation  of  action^ 

A.  (d). 
And  see  A.  (b.)  pi.  $. 

Bills  and  notes,  A.  (d)^ 

B.  Upon  torts •  •  204 

C.  In  ejectment 357 

(a)  From  what  time  to  he  computed    ib. 
And  see  Penal  action,  pi.  10,  54. 

Literary  character,  see 

Libel,  pi.  18. 
Liquidated  damages,  see 

Penalty. 

LITERARY  PROPERTY...  204 

A.  What  may  be  the  subject 
OP  copyright   ^205 

And  see  Trespass,  pi.  25. 

B.  Copyright,  where  vested^    ib» 

C.  Where  invaded  . . .  ^ 205 

D:  Assignment  op  copyright    ib. 
And  see  Appendix,  Literary  pro- 
perty, D. 

Lloyd's,  see 

Evidence,  pi.  102-3. 
Inferior  courts,  pi.  4, 
Insurance,  pi.  220. 

e 
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Loan,  see 

Assumpsit,  pL  3ft. 
Evidence,  pi.  327. 
Gaming,  pi.  9. 
Insurance,  pi.  27, 
Interest,  pL  11. 
Usury,  A.  (a)» 
Lock-up  house,  see 
Sheriff,  pU  43. 
Lodgers,  see 

Pleading,  pi.  16. 
Riot,  pi.  6. 
Trespass,  pi.  13« 
Lodgings,  see 

Frauds,  statute  of,  pi.  2. 
Landlord  and  tenant,  pi.  13. 
Log-book,  see 

Evidence,  pi.  53,  83-4-5,  129. 
London, see 

Bills  and  notes,  pL  258. 
Evidence,  pi.  104. 
Foreign  attachment,  pi.  1-2. 
Inferior  Courts,  A. 
Trover,  pL  9-10. 
London  Docks,  see 

Ship,  pi.  57,  81-6-7. 
Lord  of  Manor,  see 

Game,  B. 
Lord  Mayor*s  court,  see 

Foreign  attachment,  pi.  2-5. 
Lord*s  act«  see 

Penal  action.  A,  (e). 
Loss,  see 
/     Insurance,  L. 
Lost  bill,  see 

Bills  &  notes,  pi.  135-6-7,  236-55 
256-89.95-6. 
Lottery,  see 

Penal  action,  pi.  35-6*7,  47-8-9, 
50. 
Lottery  contract,  see 
Statutes,  pL  33. 
Lottery  insurance,  see 
Assumpsit,  pi.  92-3. 
Stamps,  pi.  55. 
Luggage,  see 

Carriers,  pL  13, 27. 
Tender,  pi.  18-9. 
Lunacy,  see 

I)eed,  pi.  9. 
Evidence*  pi.  131. 
Felony,  pi.  24. 

Appendix,  Misdemeanor,  A.  (a). 
Lutherans,  see 

Statutes,  pi.  12-3-4.5-6. 


Gift. 


Machinery,  exporting,  see 

Witness,  pi.  120. 
Madhouse,  see 

Penal  action,  A.  (h). 
Magistrates,  see 

Justices  of  the  peace,  pi.  10. 
Mail  coach,  see 

Carrier,  pi.  2. 
Maintenance,  see 

Executors  &  administrators,  pi.  !(>» 
Maintenance,  separate,  see 

Baron  and  feme,  pi.  21-7,  34-5*6, 
37,  44-5-6. 
Maintenance,  order  of,  see 

Bastard,  pi.  1-6. 
Majority,  see 

Evidence,  pU  201, 
Malice,  see 

Distress,  pi.  12. 

Witness,  pi.  180. 

Appendix,  Libel,  A.  (a). 

Appendix,  Misdemeanor,  A.  (a). 
Malicious  arrest,  see 

Action  on  the  case,  A.  (g). 

Appendix,  Action  on  the  case, 
A.  (g). 
Malicious  prosecution,  see 

Action  on  the  case,  A.  (h). 

Appendix,  Action  on  the  case, 
A.(h). 
Malt,  see 

Insurance,  pi.  93. 
Man,  isle  of,  see 

Attorney,  pi.  36. 

Bankrupt,  pi.  76. 

Appendix,  Foreign  laws. 
Managing  clerk,  see 

renal  action,  pi.  1. 

MANDAMUS 206 

Mandate,  see 

Sheriflf,  pi.  47. 
Mandatary,  see 

Agent,  pi.  3. 

Assumpsit,  pi.  41. 
Manifest,  see 

Insurance,  pi.  153. 

MANOR 206 

And  see  Common. 
Game,  pi.  9-10. 

A.  What  shall  be ib. 

B.  Copyholds ib. 

Manslaughter,  sr c 
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Pago. 

Felony,  A.  (a), 

IbicU  pL  29. 

Misdemeanory  pi.  11. 
Manufactories,  demolishing,  see 

Statutes,  B.  (gg). 
Ifanure,  see 

Toll,  pi.  1. 
Map»  see 

Eyidence,  pi.  92-3. 
Mariner,  see 

Ship,  G. 
BfarineTs,see 

Assumpsit,  pi.  31. 
Blarket  gardener,  see 

Waste,  pi.  4 
Market  overt,  see 

Trover,  pi.  8-9-10. 
Marking  gooos,  see 

Vendor  and  purchaser,  pL  18-9. 

Appendix,  Vendor  and  purchaser. 
Marriage,  see 

Baron  and  feme^  A. 

Set-off,  B.  (a). 
Marshal  of  K.  B.,  see 

Escape,  pi. 
Marshalling  assets,  see 

Executors  and  administrators, 
B.  (b). 
Marshallii^  payments,  see 

Debtor  and  creditor,  C. 
Martinique,  see 

Insurance,  pi.  60. 

MASTER  AND  SERVANT..  206 
And  see  Witney,  C.  (1). 

A.  Obligations  op  sbrvant 

TOWARDS  MASTER.  ...      ib. 

And  see  Evidence,  pi.  342. 
Set-off,  pL  30-1. 

B.  Obligations  of  master  to- 

wards SERVANT ib. 

And  see  Misdemeanor,  A.  (d). 

(a)  JFaget ib. 

(b)  Care  in  skkTies$ 207 

(c)  Character  •  •  •  • ib. 

And  see  Libel,  pL  8. 

C.  Rights  of  master  against 

STRANGERS ib. 

And  see  Action  on  the  case  A.  (d). 

D.  Liability  of  master  to 

STRANGERS ib. 

And  see  Tender,  pi.  4,  37. 

Master  of  vessel,  see 
Ship,H;  Ib.l. 


T^ 


Mate,  see 

Wharfinger,  pi.  6. 
Matter  of  allegation,  see 

Variance,  A.  B. 
Matter  of  description,  see 

Variance,  A.  G. 
Mayor*s  court,  see 

Foreign  attachment,  pi.  2,  5. 
Medical  men,  see 

Physician. 
Medical  partnership,  see 

Physician,  pi.  10. 
Meeting-house,  see 

Statutes,  B.  (d). 
Memorial,  see 

Annuity,  A. 

Evidence,  pi.  3,  4,  317. 
Menaces,  see 

Bills  and  notes,  pL  292. 

MERGER 207 

And  see  Bills  and  notes,  pi.  82-3. 
Use  and  occupation,  pi.  23. 
Usury,  pi.  25. 

Mesne  profits,  see 

Ejectment,  D. 
Messenger,  see 

B^krupt,  pi.  73, 80, 189. 
Middlesex,  bill  of,  see 

Process,  pL  1. 
Milit^iry  officer,  see 

Officer,  E. 
Militia,  see 

Insurance,  pi.  113. 
Mine,  see 

Way,  pi.  I. 
Miscasting,  see 

Usury,  pi.  21. 
Mischievous  animals,  see 

Action  on  the  case,  A.  (e). 

Appendix,  Action  on  the  case, 
A.  (e). 

MISDEMEANOR 207 

And  see  Agreement,  pi.  34-5-6. 
Bills  and  notes,  pi.  58-9,  73. 
CosU,  jpl.  3. 
Libel,  B.  C. 
Nuisance. 
Perjury. 

A.  Whht  shall  be  .  .|.  ...... .  208 

And  see  Bastard,  pi.  7. 
Felony,  A.  (d). 
Justices  of  the  peace,  C.  (b). 
Witnesy,  pi.  230% 
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(a)  Compiracy ib. 

And  see  B.  (a)  pi.  25;  C.  (b)  pi.  30-1. 
Action  on  tne  case,  pi.  56. 
Ck>8t8,  pi.  19. 
Evidence,  pi.  250. 
Appendix,  Misdemeancyr,  A.  (a). 
Appendix,  Practice,  W.  (f). 
Statutes,  pi.  25. 
Witness,  pi.  66,  138. 

(b)  Offerices  agaivst  public  detency     ib. 

(c)  ^ence,  against  public  health. .    ib. 

(d)  Cruelty ib. 

(e)  Concefiling  pregnancy 209 

(f )  Gaming ib. 

(e)  Disobedience  to  order  ofjusticei  ib. 
(h)  False  pretences ib. 

And  see  Statutes,  pi.  56. 

B.  Pleadings  .  * 209 

(a)  Form  of  indictment. ib. 

C.  Evidence 210 

(a)  Formal ib. 

(b)  Admissible ib. 

(c)  Sufficient 211 

D.  Process 4 ib. 

E.  New  TRIAL ib. 

Misdescription  of  character  of  parties 
suing,  see 

Landlord  and  tenant,  pi.  53. 
Misdescription  of  nationality  of  ship,  see 

Variance,  pi.  96. 
Misdescription  of  form  of  action,  see 

Justices  of  the  peace,  pi.  17. 
Misdirection,  see 

Practice,  pi.  115. 
Mise,  see 

Writ  of  right,  pi.  2,  n.  3. 
Misfeasance  in  driving  carriages,  see 

Action  on  the  case,  A.  (1). 
Misfeasance  in  steering  ships,  see 

Actioa  on  the  case,  B.  (a). 

Ship,  G.  (c). 

MISNORIER 211 

And  see  Abatement,  B.  (b). 

Sheriff,  pi.  11.     . 

Trespass,  pi.  6. 

Variance,  pL  5,  13,  14,  79, 83-6. 
Misrepresentation  of  authority,  s^ 

Frauds,  statute  of,  pi.  31. 

Vendor  and  purchaser,  pi.  61. 
MisrepxesentatioQ  of  solvency  see 

Action  on  t|ie  ca$e,  B.  (d). 


Piff. 


Frauds,  statute  of,  pi.  31« 

Witness,  pi.  192. 
Misrepresentatkm  of  valfie,  see 

Vendor  aiid  purefaaser,  pi.  99,  9(^. 
Mis-spelling,  see 

Variance,  pL  72. 
Mistake,  see 

Action  on  the  case,  pi.  47. 

Assumpsit,  E.  (b). 

Gaming,  pU  7,  8. 

Stoppage  in  transitu,  pi.  8. 

Usury,  pi.  21. 

Witness,  pi.  35. , 
Mixing  goods,  see 

Action,  pi.  32. 
Money,  see 

Stoppage  in  transitu,  pi.  2. 
Money  had  and  received,  see 

AssuiApftrt,  E. 
Money  lent,  see 

Assumpsit,  pi.  38. 

Evidence,  pK  327. 

Gaming,  pi.  9. 

Insurance,  pi.  27« 

Interest,  pi.  IL 

Usurjr,  A.  (a) ;  Ib.  pi.  17,  21-2. 
Money  scrivener,  see 

bankrupt,  pi.  4,  5,  6,  7. 

Appendix,  Variatiee,  A* 
Month,  see 

Penal  action,  pi.  10,  18,  \9. 

Time,  pi.  1,  2,  4. 

Variance,  pi.  71. 
Months,  how  computed,  see 

Attorney,  pi.  24. 
Mooraee  dutv,  see 

Ship,  pi.  52y  B« 
Moored  m  safety,  see 

Insurance,  pi.  176. 
Moorings,  see 

Insurance,  pi.  97. 
Mortgage,  see 

Auction,  pi.  11. 

Ejectment,  pi.  11. 

Estoppel,  pi.  ll. 

Evidence,  pL  35. 

Ship,  pi.  120-6. 
Motion,  see 

Witness,  pi.  18. 
Musical  performances,  see 

Penal  acttoo,  pU  25* 
Muster  roll,  see 

Evidence,  pi.  335« 

Statutes,  pi.  52. 
Muster,  ship's,  see 

Evidence,  pi.  49. 
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A.  Distinction  bbtwbbm 

MIZATlON  BY  LSTTBR9 
PATENT,  AND  NATURAU<» 
ZATION  BY    PABUAMSNT     lb. 

Naval  stores,  see 

Felony,  pf.  20. 
. Infbrmer,  pi.  I. 

InsursBcet  pi.  7^ 

Statutes,  B.  (f);  B.  (m). 
Navy-board  certificate,  see 

Statutes,  pi.  34. 
Navy  ofiicer,  see 

Infant,  pi.  13. 

Jurisdiction,  pi.  12. 
Navigable  rivers,  aee 

Kivers* 

Fishery,  pi.  1,  2. 

Nuisance,  h. 
Navigation  act,  see 

Arrest,  pi.  1 18. 

Ship,  pL  2. 

Statutes,  B.  (b);  B.  (bb),  3,  4,  9, 
10,  12, 17,  18. 

Appendix,  Naturalization,  A« 
Ne  unques  executor,  see 

Executors  and  adminittraton,  pL  I. 
Necessaries,  see 

Baron  and  feme,  pi.  34'^9»  40-1, 
42-4-7-8-9,  50. 

Infant,  B.  (b). 

Stamps,  pi.  3. 
Necessary  averments,  see 

Pleading,  A.  (c).  . 
Native  averments,  see 

Evidence,  K. 
Neglk;ence,  see 

Action  on  the  casd,  B.  (a),  (b). 

Agent,  pi.  ?. 

Attorney,  C. 

Auction,  pi.  6. 

Baihnent,  pi.  5, 6,  7,  12,  13. 

Barrister,  pi.  !• 

Carriers. 

InsolvenU,  pi.  187,  250-3-&*7. 

Insurance,  K.  (c).         ^ 

Set-off,  pi.  30-1. 

Ship,  pi.  96,  126,  160. 
^^ligei^<^e  in  enclosing  buildings,  see 

Action,  pi.  41. 

Action  on  the  case,  C.  (d). 
Negotiable  bills,  see 

Bills  and  notes,  A. 
Negotiation,  see 

Appendix,  Frauds,  stattite,  of 
D.  (b). 
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Negro,  see 

Action,  pi.  16« 
Neutral,  see 

Alien,  pi.  1,3. 

Insurance,  pi.  10,  11, 2U 

Ship,  pL  14,  15. 
Neutrality,  see 

Insurance,  D.  (b) ;  CX  (c) ; 

Appendix,  Insurance,  6. 

New  assignasent,  see 

Pleading,  E. 

Trespass,  pi.  12,  23-8*9,  31*3r     . 
New  felonies,  see 

Statutes,  B.  (aa). 
Newfoundland,  see 

Insurance,  pL  123-4^ 

Witnew,  pL  84. 
New  South  Wales,  see 

Bills  and  notes,  pi.  261. 
Newspapers,  see 

Agent,  pi.  97. 

Evidence,  pL  94,  235. 

Libel,  pi.  47,  53-6,62. 

Parliament,  pi.  9. 

Stamps,  pi.  57. 

Variance,  pi.  32. 

Appendix,  Libd,  A.  (a). 
New  tnal,  see 

Misdemeanor,  £. 

Practice,  N. 

Appendix,  Practice,  N. 
Nil  debet,  see 

Pleading,  B.  (a). 
Nisi  prius,  see 

Variance,  pi.  85-7. 
No  effects,  see 

Witness,  pi.  93i 

NOLLE  PROSEQUI 212 

And  see  Retraxit,  pi.  1,  a. 
Witness,  pi.  61,  n. 

Nominal  partners,  see 

Variance,  pi.  24. 
Non  assumpsit,  see 

Assumpsit,  F. 

Pleading,  B.  (c)« 
Non  est  factum,  see 

Pleading,  B.  (b). 
Non  est  inventus,  see 

Sheriff,  pi.  2. 
Non  tenuit,  see 

Replevin,  pi.  3,  6,  7. 
Nonfeasance,  see 

Action  on  the  oasiK,  B.  (b). 

Misdemeanor,  pi.  8. 

River,  pi.  3. 
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NoQJoindery  see 

Abatement,  B.  (a). 
Appendix,  Abatement,  B.  (a). 
Action,  D* 
Attorney,  pL  35. 
Partners,  E. 

NON-RESIDENT 213 

Non-resident  voters,  see 

Statutes,  pi.  17. 
Nonr-suit,  see 

Pleading,  pi.  12, 13* 

Practice,  K. 

Scire  facias  pi.  1. 

Appendix,  Abatement,  6.  (a). 
Non-suit,  judgment  as  in  case  of  a,  see 

Practice,  L. 
Not  guilty,  see 

Pleading,  B.  (d). 
Notarial  copy,  see 

Evidence,  pi.  48. 

Ship,  pi.  13. 
Notarial  protest,  see 

Eviaence,pl.  100. 
Notary,  see 

Evidence,  E.  (a),  pi. 

Insurance,  pi.  18. 
Notice,  see 

Agreement,  pi.  17. 

Assumpsit,  D.  (e).  pi.  7. 

Practice,  D. 

Perjury,  pi.  3. 

Ship,  pi.  79,  80,  92. 

Trover,  B.. pi.  1,  2. 

Vestry,  pi.  5. 
Notice  of  action,  see 

Action,  B. 

Justices  of  the  peace,  C.  (e). 

Officer,  C.  (a). 
Notice  of  conditions  of  sale,  see 

y  Vendor  and  purchaser,  pi.  17. 
Notice  of  dishonour,  see 

Bills  and  notes,  pi.  66. 
Notice  to  dispute  act  of  bankruptcy,  &c. 
see 

Bankrupt,  pU  95,  &c.  106. 

Witness,  pi.  70. 
Notice  of  loss,  see 

Insurance,  O.  (a). 
Notice  to  quit,  see 

Landlord  and  tenant,  D. 
Noting,  see 

Bills  and  notes,  pi.  175. 
Nudum  pactum,  see 

Assumpsit,  pL  !• 
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NUISANCE 213 

.  ib. 

.  ib. 

.  ib. 

.  ib. 


A.  OrPBHBIVB  TRADES  •  •  •  • . 

(a)  What  shall  he  deemed 

(b)  Where  a  public  nuisance  .  < 

(c)  Effbd  of  acquiescence.  •••• 

B.  Obstructions  in  riybrs.^    ib. 
And  see  Appendix,  Witness,  C.  (k). 

C.  N(|i^-R]^AIR  OP  BRIDGES  •  .      lb. 

D.  Nuisance  to  highways  . .    ib. 

(a)  Dedication  to  the  public •     ib. 

(b)  OhstrucHon 214 

And  se^  Appendix,  Witness,  C.  (k). 

(c)  Encroachment ib. 

E.  Pleadings •  •  •    ib. 

F.  Evidence 215 

G.  Trial ib. 

H.  Abatement  of  nuisances* 
See  Trespass,  pi.  25,  31. 

Nuisance  to  watercourse,  see 

Action  on  the  case,  C.  (e). 

Nuisance,  B. 
Nuisance  to  reversionary  interest,  see 

Action  on  the  case,  C.  (e). 

Variance,  pi.  49. 
Nulla  bona,  see 

Execution,  pi.  2,  10. 

Witness,  pi.  83. 
Oath  of  allegiance,  see 

Appenmx,  Naturalization,  A.n.  (e). 
Oath  of  office,  see 

Witness,  pi.  198. 
Oaths,  see 

Assumpsit,  pi.  56. 

Evidence,  pi.  55-6. 

Witness,  pi.  215-16-18. 
Obstruction  qf  trade,  see 

Action  on  the  case,  B.  (c). 
Obstruction  of  ways,  see 

Action  on  the  case,  C.  (a). 

Nuisauce,  D.  (b). 
Obstruction  of  windows,  see 

Action  on  the  case,  C.  (b). 
Occupier,  see 

Evidence,  pi.  248. 

Landlord  and  tenant. 

Use  and  occupation. 

OFTICE 215 

And  see  Assumpsit,  E.  (a). 
Evidence,  pi.  15,  25,  318. 
Penal  action,  A.  (h). 
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And  see  Physician,  pi.  11. 

As  to  parish  officers,  see 
Churchwardens. 
Variance,  pi.  49. 

A.  Appointment ib. 

And  see  Misdemeanor,  pi.  25. 
Variance,  pL  64. 

•B.  Authority ib.  &  360 

And  see  Appendix,  Officer,  A. 

C.  Privileges ib. 

(a)  As  defendants ib. 

And  see  Appendix,  Officer,  C.  (a). 

(b)  In  other  cases 217 

D.  Action ib. 

(a)  Evidence  in  actions  against  •  • .     ib. 

£.  Military  officers 218 

And  see  Action,  pi.  58. 

Agent,  pi.  5. 

Insurance,  pi.  30. 
(a)  Half^pay 219 

Omnium,  see 

Statutes,  pi.  29,  30-1. 

Usury,  pi.  13. 
Onusprobandi,  see 

Evidence,  pi.  327-9,  330-1-2-3.5. 
6-8-9,  340-1-2. 

Limitation  of  actions,  pi.  20,32. 
Oporto,  see 

Insurance,  pL  126. 
Open  policy,  see 

Insurance,  pi.  83. 
Opinion,  see 

Insurance,  pi.  224-5. 
Orchard,  see 

Covenant,  pi.  4. 
Older,  judge's,  see 

Action  on  the  case,  pi.  7. 

Evidence,  pi.  24. 
Order  of  justice,  see 

Misdemeanor,  A.  (g). 
Order  to  produce  papers,  &c.  see 

Practice,  D. 
Ordinary,  see 

Vestry,  pi.  7. 
Original,  see 

Limitation  of  actions,  pi.  11.^ 

Sheriff,  pi.  I. 

Tender,  pi.  31. 
Other  action  pending,  see 

Abatement,  B.  (c). 

Action,  pi.  17. 
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Outgoing  tenant,  see 

Variance,  pi.  5?. 
Outgoings,  see 

Set-off,  pi.  3. 
Outlawry,  see 

Partner,  pi.  24. 
Overseer,  see 

Bastard,  pi. 

Evidence,  pi.  105,171.2-3,191-2-3. 

Felony,  pi.  1,  5. 
Owner  of  stolen  goods,  see 

Witness,  C.  (g). 
Owners  of  ships,  see 

Ships,  A.  F. 
Oyer,  see 

Pleading,  pi.  30^ 
03rster8,.  see 

Fishery,  pi.  2. 
Packer,  see 

Stoppage  in  transitu,  pi.  12,  16. 
Packet-boat,  see 

Ship,  pi.  114. 
Palace,  see 

Prerogative. 
Palace  court,  see 

Bail,  pi.  2,  3,  ^4, 5. 
Papers,  ship's,  see 

Insurance,  pi.  126. 
Parcel,  see 

Misdemeanor,  pi.  18,  19. 

Parcel  or  not  parcel,  see 

Appendix,  Trespass,  C.  (a). 
Pardon,  see 

Assumpsit,  pi.  90. 

PARENT  AND  CHILD. .  218 

And  see  Executors,  pi.  10. 
Witness,  125-40. 

A.  Liability  of  father  on 

contract  op  child.  •     ib. 
And  see  Vendor  &  purchaser,  pi.  33. 

B.  Rights  op  father  in  re- 

spect  op  INjrURY     TO 
CHILD 218 

And  see  Action  on  the  case.  A;  (c) . 

Parish  see 

Ejectment,  pi.  34,  40-1. 

Game,  pi.  8. 

Venue,  pi.  2,  3,  4. 
Parish  books,  see 

Evidence,  pi.  104-5. 
Parishioners,  see 

Vestry,  A. 

Witness,  C.  (h). 
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Felony,  pL  27. 
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PARLIAMENT 218 

And  see  Attorney,  pi.  10,  xu 
Evidence,  pi.  164. 
Penal  action,  A.  (b)* 
^^crjury,  pi.  9,  10. 
Stamps,  pi.  52. 
Statutes,  B.  (e). 

A.  Liability  of  cijfi>rDATB6..  218 

B.  Privileges  op  members...    ib. 
(a)  Freedom  of  debate ib. 

C.  Petitions  da  an  undue 

RETURN ib. 

And  see  Costs,  pL.  15,  16. 

PsirUament  roll»  see 

Evidence,  pi.  31. 
Parol  acceptance,  see 

Bills  and  notes,  pi.  109-10-1 1-16, 
117-18.19-22. 
Parol  evidence,  see 

Evidence,  G. 
Part  execution,  see 

Frauds,  statute  of,  pL  2. 
Partes  finis  nihil  habuerunt,  see 

Writ  of  rij^ht,  pL  3. 
Particeps  criminis,  see 

Witness,  pi.  189. 
Particulars  of  demand,  see 

Practice,  B. 
Particulars  of  set  off,  see 

Setofl^D.  (c). 
Parties  to  action,  see 

Action,  C. 

PARTNI;RS 219 

And  ^e  Attorney,  pi.  39. 
Bond,  pi.  3. 
Gaming,  pL  10. 
Interest,  pi.  1. 
Set-off,  A.  (a).;  B.  (b). 
Vendor  and  purchaser,  pi.  33. 
Witness,  C.  (i) ;  ib.  C.  (o).  pi.  201. 

A.  What  ^hall  be  a  part- 
nership      ib. 

(a)  At  between  the  parties ib. 

And  see  Vendor  &  purchaser,  pL  33. 

(b)  With  respect  to  strangers ib. 

And  see  Appendix,  Partners,  A.  (b). 

(c)  Howproved , 220 

And  see  Stamps,  pi.  1*8. 
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B.  Act  op  cojfAwf»BB  m  wf6kT 

CASES  binding ib. 

And  see  Banfcrapt,  E.  (f). 
Evidence,  H.  (h). 
Appendix,  Partners,  B. 

C.  Dissolution  op  partner- 

ship  ^  223 

And  see  Witness,  pi.  106. 

D.  Pleadings  by  partner*.^  ^24 

(a)  In  actiwis  by  partners ib. 

(b)  Inactions  against  partners  >-.»  225 

E.  PROCERDiNGS  lY.ONB  PAJ^T- 

NER  AGAINST  ANOTHER,     ib. 

And  see  Appendix,  Action,  E.  (a). 

Party  wall,  see 

Statutes,  pi.  46. 

Appendix,  Agent,  C.  P)). 
Passage  money,  see 

Action,  pi.  19. 

Assumpsit,  pL  6. 

Ship,  E. 
Passenger,  see 

Action,  pi.  19,  98. 

Assumpsit,  pi.  6. 

Carriers,  B. 

Imprisonment,  pi.  11. 

Ship,  E. 

PATENT 225 

A.  Description  of  the  inven- 
tion IN  THE  letters 
PATENT ib. 

B.  Form  op  specification...     ib. 

C.  Inrolment 226 

Patrole,  see 

Officer,  pi.  21. 

Variance,  pi.  40. 
Patron,  see 

Witness,  pi.  175. 

PAUPER 226 

And  see  Felony,  pi,  1. 
Game,  pi.  8. 
Variance,  pi.  49. 

Pawn, -see 

Trover,  pi.  7,  8,  9,  10,  14,  41. 
Pawnbroker,  see 

Statutes,  B.  (z). 

Appendu^,  Statutes,  B.\(kk). 
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Payment,  see 

Agreement,  pi.  49. 

Annuity,  pL  1,  4. 

Assumpsit,  pi.  106-8-9. 

Bills  and  notes,  pi.  146. 

Pleading,  pi.  33-4, 42. 

Practice,  pi.  1,  2. 

Surety,  pi.  3. 

Witness,  pL  85-9,  90-1,  124. 
Payment  of  money  into  court,  see 

Practice,  C. 
Pa^pment  by  bill,  see 

Vendor  &  purchaser,  pi.  85-6,  90, 
Peace  officers,  see 

Officer,  pi.  9,  10,  11,21. 

Variance,  pL  40. 
Pedigree,  see 


Pit. 


ib. 


^_it,  pi.  17. 
Evidence,  pi.  11,  135-6. 
Warranty^  pi.  1. 
Peer,  see 

Practice,  pL  78. 

PEERAGE 361 

A.  Pleaded  in  abatement.  ••    ib. 
PENAL  ACTION 226 

And  see  Attorney,  pi.  1,  2,  3,  4. 
Misdemeanor,  pi.  43. 
Non  residence,  pL  1. 
Practice,  pi.  115. 
A,  Cases  upon  particular 

STATUTES 

(a)  5  £&.  cap.  4. 
And  see  A.  (c). 

Apprentice,  pi.  1. 

(b)  5  £Uz.  cap.  9,  8.12 227 

(c)  13  &  14  Car.  2.  cap.  15.  s.  12.  228 

(d)  11  fto.  JJ.cap.l9.*.4 ib. 

(e)  18  Geo.  II.  c.  20.  qualification 

of  magistrates 

(f)  25  Geo.  JI.  cap.  36.  *.  2 

(g)  32  Geo.  II.  cap.  28.  r Lord's 

AatJ ib. 

(h)  14  Geo.  III.  cap.  49.  s.  1,  32.    ib. 
(i)    14  Geo.  III.  cap.  78.  s.  67. . .  229 

(k)  22  Geo.  J/J.  cajj.  47 ib. 

And  see  Assumpsit,  pi.  47-8-9.  50 

92-3 

(I)    28  Geo.  JJJ.  cop.  52 

(m)  29  Geo.  III.  cap.  20.  s.  13 

(n)  37  Geo.  III.  cap.  73 

(o)  38  Geo.  III.  cap.  71.  s.  2 
(p)  49  Geo.  III.  cap.  126.  s.  6 


ib. 
ib. 


C.  Eyidbncb ,•••*.  230 

Penalties,  see 

Game,  A. 
Penalties,  several,  see 

Game,  pi.  3. 

Penal  action,  pi.  35-6-7. 

PENALTY.........    ib. 

And  see  Witness,  pi.  117-20. 

Percentage,  see 

Auctioneer,  pi.  1. 

Misdemeanor,  pi.  17. 
Perception  of  rents  and  profits,  see 

Writofrigbt,  pl.3. 
Performance,  see 

(Conditions  precedent,  B. 
Periculum  rei  venditce,  see 
Vendor  and  purchaser,  pU  20-3. 
Appendix,  Trover,  B. 

PERJURY ib. 

And  see  Action  on  the  case,  A.  fe). : 
B.  (f). 

A.  What  shall  be ..,  231 

B.  Pleadings ii,. 

(a)  Form  of  indictment ',     ib! 

(b)  Variance ,     Jb. 

C.  Evidence 232 

And  see  Variance,  pi.  70, 81-5. 
Witness,  pi.  177-8-9,  180-2. 

D.  Remedy  op  party  grieved 

BY  PEBJURY*. ib. 

And  see  Action  on  the  case,  A.  (g). 

E.  Remedy  op  party  charged 

with  perjury.......  233 

And  see  Libel,  pi.  29. 


ib. 
ib. 
ib. 
ib. 
ib. 


B.  Pleadings •.•.......    ib. 


Per  minas,  see 

Assumpsit,  pi.  97. 

Bastard,  pi.  10. 
Permit,  see 

Justices  of  the  peace,  pi.  6. 
Petition,  see 

Penal  action,  A.  (b). 
Petitioning  creditor's  debt,  see 

Bankrupt,  C. 

Appendix,  Bankrupt,  C.  &  D.  (c). 

Witness,  pi.  69,  70-1-2. 
Pew,  see 

Evidence,  pi.  104. 
Philacer,  see 

Evidence,  pi.  17. 
f 
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PHYSICIAN 233 

And  see  Action  on  the  ease,  pL  3. 

Bailment,  pi.  3. 
Evidence,  pi.  110. 
Pauper,  pi.  1,2. 
Penal  action,  A.  (h). 
Variance,  pi.  64. 

A.  Remedies  op  medical  men 

FOR  SBRVICES ib. 

B.  Liability  op  medical  men.    ib, 
And  see  A.  pi.  4,  5. 

C.  EXEMPTIOH  PJIOM  opncES.    [234 

D.  Exposition  op  particular 

WORDS    USED    IN    STA- 
TUTES     ib. 

And  see  Statutes,  pi.  69. 

Picture,  see 

Usury,  pi.  5. 

Vendor  and  purchaser,  pi.  15,  75. 

Warranty,  pi.  2. 
Picture,  libellous,  see 

Trespass,  pi.  24-5. 
Pig-dealer,  see  • 

Bankrupt,  pi.  2,  3. 
Pilot,  see 

Ac^tion  on  the  case,  pi.  68. 

Witness,  pi.  506. 
Pipes,  see 

•Agent,  pi.  99. 
Pirated  bust,  see 

Penal  action,  pi.  44-5. 
^Piratinjg  book,  see 

Literary  property. 
Plagiarism,  see 

Literary  property,  pi.  6,  7,  8,  9, 
10,11,12. 
Plans,  see 

Justices  otthe  peace,  pi.  11. 

.   PLEADING 234 

A.  Declaration t.  ib. 

And  see  Attorney,  pi.  4. 
Etidence,  pi.  46. 

(a)  Tide....... ib. 

And  see  Limitation  of  actions,  pi.  1 . 

ih)Profert ib. 

(c)  Necessary  averments ib. 

B.  (jrENERAL   ISSUE. 235 

And  see  Licence,  pi.  1,  n. 
Set-off,  pi.  38-9, 
{fi)  NUdebet ib. 

(b)  NonestfaeUm *...  236 


And  see  Covenant,  C. 
Set-off,  pi.  37. 

(c)  Non  assumpsit 

And  see  Agreement,  pi.  6. 
Baron  and  feme,  pi.  53. 
Bills  and  notes,  pi.  92» 
B.  (d)  Not  gxnlty. 


ib. 


237 


And  see  Libel^  pi.  7,  14. 
"   111. 


Practice,  pi. 

C.  Prescription ••••  ib. 

D.  Replication  • •  238 

(a)  In  what  cases  special ib. 

JE.  New  assignment •    ib. 

(a)  In  lokat  cases  necessary* ......     ib. 

And  see  Trespass,  pi.  28-9, 31-2. 

(b)  How  proved . « .  • •     ib. 

F.  Pleas  puis  darrein  conti* 

NUANCE  ......  4 iU 

And  see  B.  (c).  pi.  34. 

Pledge,  see 

Agent,  pi.  56,  87,  93. 

Assumpsit,  pi.  38. 

Bills  and  notes,  pL  90. 

Appendix,  Partners,  B. 

Appendix,  Statutes,  B.  (kk). 
Pledges,  see 

Evidencet  pi.  261. 
Plene  administravit,  see 

Executors  &  administrators,  pi.  10* 
Poisoning,  see 

Felony,  pi.  15,  n. 
Poisoning  animals,  see 

Appendix,  Action  on  the  case, 

B.(g). 
Policy,  see 

inferior  courts,  pL  4. 

Insurance,  F. 
Poor,  overseers  of  the,  see 

Master  and  servant,  pi.  4,5. 
Poor  rates,  see 

Witness,  pi.  122-3. 
Port,  see 

Insurance,  pi.  182-3-4-5w 
Port  in  Great  Bntain,  explained* 

Statutes,  pL  5. 
Portneuf,  see 

Insurance,  pi.  99. 
Porter,  see 

Agent,  pi.  58. 
Porterage,  see 

Misdemeanor,  pi.  18,  19. 

Statutes,  B.  (y). 
Possessory  title,  see 

Fairs  and  markets,  pi.  1. 
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Pdst  chaise,  see 

Tender,  pL  18,  19. 
Post  horse,  see 

Action  on  the  case,  pi.  70. 
Post  office,  see 

Aeent,  pU  !• 

Bflls  and  notes,  pi.  184-5-8, 190-1- 
2-1-5.6-7.8,  205-9. 
Postea,  see 

Evidence,  pi.  19,20-1-2. 

Set-off,  pL  44-5. 

Stamps,  pU  65. 

Appendix,  Assumpsit,  D.  (b). 
Post  mark,  see 

Insurance,  pL  S36. 

Libel,  pi.  59. 

Usuiy,  pL  44-5. 
Pound, see 

I]^tress,  pL  14,  15. 
Pound^,  see 

Agreement,  pi.  33. 

Execution,  A.  (f  )• 

Sheriff,  pi.  46. 

POWER 239 

A.  Appointmbnt ••  239 

(a)  Formofinstrumient,. •••     ib. 

B.  Leases ib* 

(a)  Reservation ib. 

Power  of  attorney,  see 
Agent,  pi.  46,  66. 
Witness,  pL  109. 

PRACTICE lb. 

A.  Commencement  of  action.  240 
And  see  Penal  Action,  pi.  54, 

B.  Particular  of  demand  ..    ib. 

(a)  In  what  cases  requtrMcm .....     ib. 

(b)  Wheresuffident ib. 

(c)  Effeciof 241 

C.  Payment  of  money  into 

COURT ib. 

And  see  Evidence,  pi.  18. 

(a)  In  what  cases  allowed ib. 

(b)  Effector. ib. 

And  see  Ejectment,  pi.  9. 
Inferior  courts,  pi.  3. 
Insurance,  pi.  217. 
Tender,  E. 

D.  Order  for  production  of 

PAPERSu. •»  243 


Pajpe. 


E.  Notice ••*...••*••    ib. 

And  see  Trover,  pL  16,  21,  37-8. 

(a)  How  served •,••••.     ib. 

And  see  Appendix,  Practice,  E.  (c). 

(b)  Notice  to  produce  paperSf  ^c 

where  necessary  .•*  m ••• .    ib.. 
And  see  Evidence,  pi.  179-80-1. 
Witness,  pi.  23-4, 250-1-7-8-9. 

(c)  Effect  of  notice  to  produce 

papers,  Sfc ib.  &361 

And  see  Appendix,  Practice,  E.  (c). 
Appendix,  Bills  and  notes,  G.  (a). 

(d)  Notice  to  dispujte  consideration,    ib. 

F.  Consent  rule 244 

G.  Entering  the  reco#id  •••    ib. 

H.  Putting  off  trial  . . .  ib.  &  36J 
And  see  M.  (b).  pi.  81. 
Costs,  pi.  1,  2. 
Appenaix,  Practice,  H. 

I,  Withdrawing  the  record.  245 

K.  Nonsuit •  ib.  &  363 

And  see  C.  (b).  pi.  23-4-5. 
Tender,  pi.  29. 
Appendix,  Practicie,  K. 

L.  Judgment  as  in  case  of  a 

NONSUIT ib. 

M.  Trial ib* 

And  see  Pleading,  A.  (c). 

(a)  In  what  county ib^ 

(b)  Attendance  and  demeanor  of 

parties • .     ib. 

(c)  Particular  defences  where  ex- 

eluded 24€r 

(d)  Jury ib.&363 

And  see  Statutes,  B.  (n). 

Trespass,  pi.  2. 

Witness,  pL  108,  n. ;  ib.  E.  (b). 
Writ  of  rigbt,  pi.  3,  n. 
Appendix,  Practice,  M.  (d). 

(e)  Ferdict '.:..•  ib.&365 

And  see  Felony,  pi.  8. 

Appendix,  Practice,  M.  (e). 

(f)  Counsel 247&365 

And  see  Barrister. 

Evidence,  pi.  326. 
Statutes,  pi.  45. 


ib; 


Witness,  B.  (c). 
Appendix,  IWtice,  M.  (f ). 

N.  New  trial 

(a)  For  defects  apparent  on  tAe 
record  f  venire  de  novo  J,    365 

(b)  Exgratid ...•.•  248 
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And  tee  Aotion,  p].  79# 
Misdemeanor,  E. 

Pnecipe,  see 

Evidence,  pi.  17. 
Freacher,  see 

Evidence,  pi,  178. 
Preference,  see 

Bankrupt,  G.  (b),  (c). 
P^^nancjysee 

.    Physician,  pL  12. 
Pr^nancy,  concealment  of,  see 

Misdiemeanor,  A.  (e). 
Premises,  description  of,  see 

Ejectment,  C. 
Premium,  see 

Apprentice,  pi.  2* 

Assumpsit,  pi.  10. 

Insurance,  pi.  72,  n.  73-4. 

PREROGATIVE *  £48 

ftesQription,  s^ 

Pleading,  C. 
Presentment,  see 

Bills  and  notes,  E. 
Presentments,^  see 

Evidence,  pi.  33. 
Plressing,  see 

Trespass,  pi.  5. 
Presumption,  see 

Evidence,  I.  (b). 

Watercourse,  pL  !• 
Principal,  see 

Agent. 

Bond,  pi.  13, 14, 15,  16. 

Surety. 
Prints  and  engravings,  see 

literary  property. 
Ptinter,  see 

Libel,  pi.  51-2. 
Priority,  see 

Execution,  B. 

Judgment,  A. 

Time,B. 
Prison,  see 

Gaoler. 

Imprisonment. 
Prisoner,  see 

Practice,  pi.  79. 

Variance,  pi.  58. 
Prisoners  of  war,  see 

Insurancev  pi.  151,  191. 
Privies  in  estate,  see 

Evidence,  H.  (c). 

Witness,  C.  (k). 


F^e. 


Privily,  see 

Evidence,  pi.  97. 

Officer,  C.  ib.  pi.  1. 

Parliament,  B. 

Physician,  pi.  7. 

Practice,  pi.  78. 

Witness,  B. 
Privity  of  estate,  sec 

Release,  pi.  1. 

Evidence,  H.  (c). 

Sheriff,  pi.  13,  14. 

Witness,  C.  (k). 
Prize,  see 

Action,  pi,  14. 

Insurance,  €•  (b). 
Prize  agent,  see 

Statutes,  B.  (ee). 
Prize  court,  see 

Insurance,  pi.  221-2-3-6. 
Prize  money,  see 

Statutes,  B.  (ee). 
Probable  cause,  see 

Action  on  the  case,  pL  41,  56-7-8- 
9,60. 

Appendix,  Action  on  the  case, 
A.  (h). 
Probate,  see 

Evidence,  pi.  321. 

Executors  and  administrators,  pi. 
1,2. 

Felony,  pL  19. 
Proceedings,  staying,  see 

Use  and  occupation,  pL  9. 

PROCESS 248 

And  see  Arrest,  pi.  14. 
Assumpsit,  E.  (h). 
Evidence,  pi.  12, 13. 
Execution. 

Foreign  judgment,  pi.  8. 
Misdemeanor,  D. 
Sheriff,  B.  (a). 
Ship,  pi,  121. 
Appendix,  Assumpsit,  E.  (b). 

A.  Seryicb  of  procbss ib. 

And  see  Prerogative,  pi.  2. 

Proclamation,  see 
Evidence,  pL  74.. 

PROCTOR 248 

And  see  Agent,  pi.  102. 
Attorney. 

Procuration,  see 

Variance,  pi.  43-^4. 


Profert,  see 

Amendment,  pi.  2. 

Execution,  pi.  1, 2. 

Pleading,  A.  (b). 
Profits,  see 

Partner,  pL  2,  3,  4,  7,  8,  9. 

Witness,  pi.  137. 
Promise,  see 

Agreement. 

Assumpsit. 

Frauds,  statute  of,  D. 
Promise  of  marriage,  see 

Baron  and  feme,  A.  (b). 
Promissory  notes,  see 

Bills  and  notes. 
Proof  of  debt,  see 

Insolvents,  pi.  9,  10. 

Property,  see 

Felony,  pL  9. 

Trover,  A. 
Property,  alteration  of,  see 

Trover,  pi.  4,  8,  9,  13,  34. 

Vendor  and  purchaser,  pi.  2l«2-3- 
4^6-8. 

Appendix,  Trover,  B. 
Property  tax,  see 

Landlord  and  tenant,  pi.  28*9,  30. 
Prosecution,  malicious,  see 

Action  on  the  case,  A.  (g). 
Prosecution,  stiflmg,  see 

Agreement,  pL  34-5-6. 

Bankrupt,  pL  180-1. 
Prosecutor,  see 

Costff,  pi.  2. 

Witness,  pU  lid. 
Prospectus,  see 

Schoolmaster,  pL  2, 3. 
Prostitution,  see  . 

Assumpsit,  pi.  8, 9. 

Infimt,  pL  11. 

Use  and  occupation,  pi.  19. 
ProQt  patet,  see 

Perjury,  pL  13. 
Protest,  see 

Bills  and  notes,  F. 

Insurance,  pL  231. 
Publican,  see 

Agreement,  pL  40-1-2-3-4-5. 

Gamii^,  pi.  5. 

Libel,  pi.  13. 
Publication,  see 

Libel,  pi.  15. 
Public-house,  see 
Executors,  pi.  4. 
Libel,  pi.  13. 
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Puis  darrein  continuance,  see 
Pleading,  pL  34  ;  ib.  F. 
Purchaser,  see 

Vendor  and  purchaser. 
Purser,  see 

Appendix,  Ship,  K. 
Purser's  steward,  see 

Appendix,  Ship,  K. 
Putative  father,  see 

Bastards,  A. 
Putting  off  trial,  see 

Practice,  U« 

Appendix,  Practice,  H. 
Qualification,  see 

Game,  A.  (a). 

Penal  action,  A.  (e). 
Quantum  meruit,  see 

Agreement,  A.  (a).  2. 

Auction,  pi.  1. 

Use  and  occupation,  pi.  17. 
Quarter  sessions,  see 

Attorney,  pL  10. 
Quarto  die  post,  see 

Sheriff;  pi.  1. 
Quasi  in  integro,  9ee 

Agreement,  pL  11.^ 
Quay,  see  "l 

Variance,  pL  46. 
Quebec,  see 

Insurance,  pi.  99,  1 
Quitam,  see 

Penal  action. 
Quick  with  child,  see 

Physician,  pi.  12. 
Race,  see 

Gaming,  pi.  1,  3,  6. 
Rape,  see 

Misdemeanor,  pi.  40-1* 
Rates,  see 

Witness,  pi.  122-3. 
Rats,  see 

Bailment,  pi.  5. 
Ready  money,  see 

Stoppage  in  transitu,  pi.  16. 
Reasonable  time,  see 

Baron  and  feme,  pi.  20. 

Variance,  pi.  71. 
Rebate  of  interest,  see 

Insolvents,  pL  9. 
Rebuilding  party  wall,  see 

Statutes,  pi.  46. 
Recapture,  see 

Ship,  pi.  7,  137. 
Receipt,  see 

Evidence,  pi.  125-6, 190. 
Felony,  pi.  2. 
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Insuruice*  pL  227. 

Limitation  of  actionss  pi.  24->5, 

Stamps,  C. ;  ib.  pL  5d-9,  60-1. 

Tender,  pi  20.1^ 

Appendix,  Literary  property,  D. 
Receiver  general,  see 

Stamps,  pL  Ah 
Recital,  see 

Arbitrament,  pU  14. 

Bond,  pi.  1. 

Estoppel,  pL  lU 

Evidence,  pi.  41. 
Record,  see 

Amendment,  1. 

Estoppel,  A. 

Evidence,  A. 
Record,  entering,  see 

Practice,  G. ;  lb,  L 
Recouper,  see 

Actioii,  pi.  85. 

Set-off,  pi.  26,  n. 
Rector,  see 

Evidence,  pi.  156. 
Redeemable  grants,  see 

Usury,  pi.  14,  16. 

Venaor  and  purchaser,  pi.  92. 
Reducing  special  jury,  see 

Practice,  pU  90. 
Re-entry,  see 

Appendix,  Auction^  A.  (c). 
Re-excnange,  see 

Bills,  pi.  137,  258.9-60-1^2. 
Reference,  see 

Arbitrament. 
Regiment,  see 

Appendix,  Action,  A. 
R^mental  fund,  see 

Appendix,  Action,  A* 
R^mentals,  see 

Infant,  pi.  12. 
R^gbterin^  annuities,  see 

Annuity,  A. 

Manor. 

Baron  and  feme,  pi.  4,  9, 10,  13. 
R^istry  of  ships,  see 

Evidence,  pL  97-8-9. 

Insurance,  pi.  42. 

^tutes,  B.  (s). 

Ship,  A. 

Appendix,  Naturalization,  H. 
note  (e). 

Appendix,  Ship,  A.  (a)» 
R^ulation  price,  see 

Assumpsit,  pL  6. 
Re-issuing  notes,  see 

Bills  and  notes,  pU  103-4. 


(X)NTENTS: 

Psge. 
Relaticm,  effect  by,  see 

Bankrupt,  B.  pi.  39, 41-2. 

RELEASE 248 

And  see  Assumpsit,  pi.  103. 
Bills  and  notes,  pi.  146, 268. 
Pleading,  pi.  36-7-8-9. 
Witness,  C. 
Appendix,  Naturalization,  H. 

A.  Ta  ENLARGE  THE  ESTATE.  .      ib» 

Relief  of  poor,  see 

Pauper. 
Religious  belief,  see 

Witness,  pi.  215-8. 
Remainder,  see 

Ejectment,  pi.  20. 

Evidence,  pi.  11. 

Power,  pi.  2,  3. 

Waste,  pi.  5. 

Appendix,  Limitation  of  actions^ 
C.  (a). 
Removal  of  goods,  see 

Penal  action,  A.  (d). 
Renewal  of  bills,  see 

Usury,  pi.  15,  17. 

Vendor  and  purchQser,  pi.  90. 
Renewal  of  lease,  see 

Power,  pi.  6, 7. 
Rent,  see 

Landlord  and  tenant,  B. 

Use  and  occupation,  pi.  6,  n. 
Rents  and  profits,  perception  of,  see 

Writ  of  right,  pi.  3. 
Repairs,  see 

Landlord  and  tenant,  D« 

REPLEVIN 249 

And  see  Agreement,  pi.  44. 
Evidence,  pi.  261-5. 

A.  Where  THE  MOST  EPFEOTUAL 

REMEDY 249 

B.  Pleadings ib. 

And  see  Tender,  pi.  16,  n. 

C.  Evidence. ib« 

And  see  Tender,  pi.  14,  38. 
Witness,  pi.  16,  145-6-7,176. 

Replevin  or  Detinue,  see 

Replevin,  pi.  1.  " 
Replevin,  or  Trover,  see 

Replevin,  pi.  1. 
Replication,  see 

Pleading)  D. 
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Set-off,  D.  (d); 

866 

_  _  tice,  vl  100-11-12.13-14. 
Re.purchas6  of  goods,  see 

Vendor  and  purchaser,  pL  46* 
Reputation,  see 

Baron  and  feme,  pL  6»  8. 
Request,  see 

Assumpsit,  pi.  52. 
Resale,  see 

Vendor  and  purchaser,  pU  34-5-8. 
Rescinding  of  contract,  see 

Assumpsit,  F.  (d)« 

Frauds,  statute  of,  pi.  9. 

Insurance,  pi.  71. 

Stamps,  pi.  26. 

App^dix,  Aucticm,  A.  (d). 

Appendix,  Bankrupt,  F.  (b). 

Appendix,  Stamps,  B.  £• 
Rescinding  election,  see 

Vestry,  pi.  4. 
Rescue,  see 

Sheriff,  pL  12, 41. 
Reservation,  see 

Power,  B.  (a). 
Residuary  legatee,  see 

Executors,  pL  12. 

Witness,  116,  212.3. 
Restitution,  see 

Justices  of  the  peace,  pi.  6. 
Retainer,  see 

Executors  &  administrators,  pi.  19. 

RETRAXIT 249 

Return  day,  see 

Sheriff,  pi.  1. 
Return  of  goods,  see 

Vendor  and  purchaser,  pi.  75-7-8^ 
80. 
Return  of  premium,  see 

Execution,  pi.  17. 

Insurance,  E.  (d). 
Return  of  writs,  see 

Sheriff,  B.  (a). 
Revenue,  see 

Agent,  pi.  118. 

Smugglmg. 
Revenionary  interest,  see 

Action  o&  the  case,  C.  (e). 

Action,  pi.  30. 

Covenant,  pi.  17. 

NuisaAce,  pi.  10,  32. 

Variance,  pi.  1*6. 

Appendix,  Bankrupt,  F.  (c) 
Revocation,  see 
•       Agent,  pi.  66-7-8. 
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Rider,  see 

Agent,  pi.  10. 
Riens  in  arrear,  see 

Replevin,  pi.  2. 
Right,  writ  of,  see 

Writ  of  right. 

RIOT 249 

RIOT  ACT.........  250 

And  see  Statutes,  B. 

RIVERS ib. 

And  see  Witness,  pL  148-9. 

Roads,  see 

Action  on  the  case,  C.  (a). 

Indictment,  C.  (e). 

Tithes,  pi.  4. 
Robbery,  see 

Appendix,  Carriers,  C.  (a). 
Ropes,  see 

Pleading,  pi.  57. 

Trespass,  pi.  23. 
Rule  of  court,  see 

Evidence,  pi.  24,  62.  / 

Rule  for  allowance  of  bail,  see 

Sheriff,  pi.  5,  6. 
Running  days,  see 

Time,  pi.  3. 
Russia,  see 

Ship,  pi.  54. 
Russian  company,  see 

Vendor  and  purchaser,  pi.  32. 
Russian  detention,  see 

Agreement,  pi.  1 1. 

Insurance,  pi.  67-9,  70. 

Vendor  and  purcb^r,  pL  51. 
Sacrilege,  see 

Evidence,  pi.  195. 
Sago, see 

Statutes,  pi.  48. 
Salary,  see 

Agent,  pi.  27. 

Variance,  pi.  20. 
Sale,  bill  of,  see 

Vendor  and  purchaser,  G. 
Sales,  deceit  in^,  see 

Action  on  the  case,  B.  (e). 
Sailing  orders,  see 

Insurance,  pi.  102-10. 
Sailmaker,  see 

Ship,  pi.  150. 
Sailor,  see 

Assumpsit,  pi.  31. 

Felony,  pi.  19. 

Ship,  G. 
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Sails,  see 

Insurance,  pL  45. 
Salary,  see 

Froctor  pi.  2« 
Sale,  see 

Vendor  and  purchaser. 
Sale  of  goods,  see 

Frauds,  statute  of,  C. 
Sale  of  lands,  see 

Frauds,  statute  of,  6. 
Sale  or  return,  see 

Action,  pi.  3L 

Assumpsit,  pL  23. 
Salesman,  see 

Agent,  pi.  28. 
Salv!^,see 

Ship,  pi,  7. 
Sample,  see 

Frauds,  statute  of,  pL  11, 12. 

Vendor  and  purchaser,  pi.  52. 

Warranty,  pi.  6. 
Satis&ctiony  see  -^ 

Foreign  attachment,  pi.  4. 
Sawyer,  see 

Penal  action,  pi.  3,  7. 
Scandal,  see 

Defamation. 

Lihel. 
Scandal  and  impertinence,  see 

Appendix,  Practice,  0. 
Schedule,  see 

Bills  and  notes,  pi.  150. 
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SCHOOLMASTER  ....  250 

And  see  Bankrupt,  pi.  1,  21, 199. 
Evidence,  pi.  201. 
Witness,  pi.  175. 

Scilicet,  see 

Misdemeanor,  pi.  12,  25. 

SCIRE  FACIAS 250 

And  see  Execution,  pi.  3. 

Scotland,  see 

Foreign  laws,  pU  1 . 

Infant,  pi.  8. 
Scrivener,  see 

Bankrupt,  pi.  4,  5,  6,  7. 

Appendix,  Variance,  A. 
Scurrility,  see 

Libel,  pi.  4. 

Appendix,  Practice,  0. 
Seal  fisning,  see 

Insurance. 


P&re. 


Seal  of  court,  see 

Evidence,  pi.      • 

Foreign  judgment,  pi.  1, 2,  3,  4. 
Seaman^s  death,  see 

Evidence,  pi.  90. 
Seaman*s  will,  see 

Felony,  pi.  19. 
Seamen's  wages,  see 

Ship,K. 

Statutes,  6.  (x). 

Appendix,  Ship,  K. 
Searcher's  report,  see 

Evidence,  pi.  91. 

Insurance,  pi.  44. 
Seaworthiness,  see 

Evidence,  pi.  210. 

Insurance,  pi.  210. 

Witness,  pi.  164-5. 
Second  commission,  see 

Witness,  pi.  59. 
Secretary  of  state,  see 

Statutes,  pL  10,  11. 

Appendix,  Justices,  A. 
Secretaiy  of  state's  office,  see 

Evidence,  pL  69. 
Sanction,  see 

Action  on  the  case,  A.  (c). 

Trespass,  pi.  3,  9. 

Witness,  pi.  226. 
Seizure,  see 

Evidence,  pi.  340. 

Informer,  pi.  1. 
Select  vestry,  see 

Vestry,  B. 
Separate  maintenance,  see 

Baron  and  feme,  pi.  21-7,  34^-6- 
7,  44^6. 
Sequestration,  see 

Ejectment,  pi.  30. 
Servant,  see 

Action  on  the  case,  A.  (d). 

Agent. 

Felony,  pi.  5,  6. 

Master  and  servant. 

Misdemeanor,  pi.  21-2-3-7. 

Trespass,  pi.  3,  4. 

SET  OFF 251 

And  see  Limitation  of  actions,  pi.  30» 

A,  By  whom « ib. 

S)  In  oases  of  partner  Aip •  ib» 
,  )  In  respect  of  the  certamtu  of  the 

debt  or  duty  sued  for* ...  ib« 

B.  Against  whom 252 

(a)  Inoasesof marriage. ••^••n*. 0    ib* 
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(b)  In  cases  of  partnership •  •  252 

(c)  In  cases  ^ agency ••••    ib. 

And  see  Vendor  &  purchaser,  pi.  12. 

(d)  In  respect  of  special  contra(^  •  •     ib. 

C.  SUBJBCT   MATTER  OP  SET 

OFF..... .•..  263 

And  see  Agent,  pi.  21. 

D.  PrACTICB  RELATIVE  TO  SET 

OFF 254 

And  see  Witness,  pi.  103. 

(a)  Porvi  of  set-off ib. 

(b)  How  pleadeawith  other  pleas,     ib. 

(c)  Particulars  of  set-off ........     ib. 

(d)  Replication* .....••••....••     ib« 
See  Appendix. 

(e)  Effect  of  set'off  upon  collateral 

proceedings ib. 

Settlement,  deed  of,  see 

Appendix,  Bankrupt,  E.  (c)« 

Settlement,  parochial,  see 
Evidence,  pi.  336. 

Severance  of  entire  contract,  see 
Vendor  and  purchaser,  pi.  2. 

SHERIFF 255 

And  see  Arrest,  A.  (c). 
Assumpsit,  pL  50«1. 
Execution. 

A*  Authority  of  sheriff...    ib. 
And  see  Evidence,  pi.  12,  1 3. 

B.  Duty  of  sheriff •  •     ib. 

indsee  Arrest,  A.  (c). 

Assumpsit,  pi.  50-1. 

(a)  Return  of  process ib. 

And  see  C.  (a),  pi.  18,  19,  20-1-2. 

Evidence,  pi.  8,  9. 
Ship,  pL  118-19. 
Wnt  of  right,  pi.  3,  n. 

(b)  Assignment  of  bail  bond, . « •  •  •     ib. 

C.  Liability  of  sheriff ib. 

(a)  To  the  creditor ib. 

And  see  B.  (a). 

Bills  and  notes,  pi.  183. 
Stamps,  pi.  58. 
Appendix,  Sheriff,  C.  (a). 

(b)  Tothedebtor  ....i 257 

And  see  Evidence,  pi.  4. 

(c)  To  third  persons. ib. 

D.  Lords  of  franchises  /•••  258 

Sheriff^s  oflficer,  see 

Officer.  pL  17,  25,  27,  28.  ,  J 

Witness,  pL  197.i  - 


SHIP. 


P»ge. 
ib. 


And  see  Evidence,  pi.  99. 
Stamps,  pi.  18. 

A.  Ownership ••     ib. 

(a)  How  acquired *••     ib. 

And  see  Appendix,  Sheriff,  A.  (a). 

(b)  How  proved 359 

And  see  Witness,  pi.  172. 

(c)  Part  oioners 260 

And  see  G.  (b).  pi.  100. 
Trover,  pi.  3. 

B.  Charter  Partv ♦••  ib. 

And  see  Agent,  pL  90. 

Conditions  precedent,  pi.  1,  2,  4 « 
Insurance,  pi.  163. 

(a)  Liability  of  freighter ib. 

And  seeF. 

(b)  Liability  of  owner 261 

C.  Bill  of  ladinq ib. 

D.  Freight -  262 

And  see  Conditions  precedent,  pi.  1,2, 
Agent,  pi.  90. 
Insurance,  pi.  199. 

(a)  By  whom  payable ib. 

(b)  Whendne 263 

And  see  E.  pi.  71-3.  ' 

Bills  and  notes,  pi.  299. 

(c)  How  computed. 

See  B.  (a),  pi.  31.2-7-8-9. 

E.  Passage  money 264 

And  see  Action,  pi:  19« 

Assumpsit,  pi.  6. 

F.  Demurrage ib« 

G.  Liability  of  owner ib. 

And  see  Practice,  pi.  55. 

(a)  To  the  freighters  of  goods. ....  265 

(b)  For  repairs^  Sfc 26S 

And  see  Appendix,  Ship,  G.  (b). 

(c)  Liability  of  owner  for  misfea" 

sance •  268 

And  see  G.  (a),  pi.  95 ;  G.  (b).  pi. 
107-8.9-10-11-24. 
Variance,  pi.  44. 

H.   LlAB^-ITY   OF  master ib. 

And  see  G.  (a),  pi.  95-8,  114^20^4  ; 
*  L.  pi.  159. 
Statutes,  pi.  65. 
Trespass,  pi.  17,  18V 
Trover,  pi.  1. 
Witness,  pi.  206. 


IRDBX  AW)  OOMTUfTS. 

Flft. 


L  AUT^O»ITY  or  IM8TBR  ..••   268 

A)(ul  see  E.  pi.  71-2^4 ;  L.  pK  159. 
Practice,  p\.  55. 
Witnest,  pi.  167-8.&,  ITO-!. 

K*  SRAMAN'fl  WAOBS lb. 

And  tee  Appepdix,  Ship,  K. 
Statatcs,B.  (x). 

lu  QBtfKRAh  Avjuuas. •••««.«  970 

And  see  Insuxaiwce,  L.  (f), 

M.  Ship  builder ib. 

And  see  Evidence,  pi.  210. 
Insurance,  pi.  224-9. 
(a)  JLiabUityof/hrn^lifmm***^    lb. 

Ship  broker*  see 

Agent,  pi.  29, 33,  61. 
Ship  builder,  see 

Ship,M. 
Shipping  entry,  see 

Evideiice,  pi.  138. 
Shipping  note,  see 

JEvidepce,  pi.  138. 
Ships,  misfeasance  in  steering,  tea 

Action  on  the  case*  B.  (s^. 
Ship*s  articles,  see 

Evidence,  pi.  149. 

Ship,  pi.  136, 153. 
Shop,  see 

Agreement,  pi.  3. 
Short  interest,  see 

Insurance,  E.  (d). 
Sick  and  hurt  office,  scmi^ 

Evidence,  pi.  90. 
Sickness  see 

Bankrupt,  p).      ; 

Felony,  pi.  1. 

Insurance,  pL  135. 
Sight,  see 

Bills  and  notea,  pi.  36^»  43« 
S^ification  of  words,  see 

Evidence,  pi.  196-7,  201-7. 
Silk-thrpwftter,  see 

Pensdaction,  pi.  21. 
Similiter,  see 

Amendment,  pi.  3« 
Simulated  papers,  see    ^ 

Insurance,  K.  (d).   \ 
Sing]sr,  public,  see 

Action  on  the  case,  pU  f8'4. 
Slander,  see 

Defamatios.. 

libeJ. 
Slave,  see 

Action,  pi.  111. 


H|«- 


Slip,  see 

Insurance^  pL  76, 114,  210»  dli7* 

MfUOOUNO*. 2n 

And  see  Bills  and  notes,  pU  57, 100. 
Evidence,  pL  190. 
Ship,  pL  54,  76y  129. 

Solicitor,  see 

Attorney. 
Sohency^,  mnrepresentati^  of,  sea 

Action  on  die  case,  B.  (i). 
BoKit  post  diem,  see 

Bond,  pi.  13. 

Stock,  pi.  1. 
Son  assault  oemesne,  aea 

Pleading,  pi.  55. 

Trespass,  pL  12. 
Speech,  see 

Parliament,  B.  (a). 
Special  agent,  see 

Asent,  pi.  42. 
Speciafassumpsit  or  indehitatus,je9 

Action,  E.  (c). 
Special  bailiff,  see 

Sheriff,  pi.  4. 
Special  capias,  see 

Sheriff,  pi.  1. 
Special  contract,  see 

Assumpsit,  C. 

Set-off*  B.  (d>. 
Special  jury,  see 

Costs,  pi.  3,  6. 

Practice,  pi.  75,  87-8-ft  90-1. 

Statutes,  B.  (n). 

Appendu,  Practice,  M.  (d.) 
Special  pleaders,  see 

Statutes,  pi.  61. 
Special  replication,  see 

Pleading,  D.  (a). 
Specification,  see 

Patent,  A. 
Sperate  debts,  see    • 

Executors  &  adminislraiott^  pL  7. 
Spiritual  court,  see 

Ecclesiastical  comts. 

Evidence,  pi.  37-8. 
Spirituous  liquors,  see 

Sututes,  B.  (o). 
splitting  of  actions,  see 

Ageut*  pL  7, 114. 

Attorney,  pi.  18, 19,  20. 

Insolvent,  pi.  8. 
^tabbing,  see 

Fcteny,  p1.2U 


Stage,  fee 

Aetkm  on  the  (<a^  ^  7d-4. 

Riot. 
SCi^ooacti,  see 

Carrier,  B. 

Evidence,  pi.  88. 

Nuisance,  pi.  67. 

Oflde  fiw  hoemiM,  see 

Statute,  pL  17. 
SCike  liolders,  see 

Action^  pi.  4, 

Assumpsit,  pi.  84. 

Gaining»pL8. 

Vendor  and  purchaser,  pL  58* 
Stall^see  ^ 

Custom,  pL  U 

STABIKS.. 271 

And  see  practice,  pU  44«5« 

A»  DsBOS ••«<••••.••»#«    ib. 

And  set  Witet^  pK  21 1. 

B.  AoBBXMBiiT ••  if2kd66 

And  see  Appendix,  Stamps,  B. 

C*  Rbcsipts .r****  273 

D.  &ILL8  AND  NOTE8    .*    274  t^  366 

And  see  Bills  and  notes,  A.  fc) 
Practice,  pL  30. 
Appendix,  Stamps,  D. 

E.  Other  instruments  ••••••  VS 

And  See  Insurance,  P»  (a)« 

TroTer,pL     . 
Afpendix,  Stamps,  £. 

F.  Unstamped  tnwmmwm^ 

WHERE     RBOElirAaL& 
FOR  COLLATBfML  tVli* 
P08B8. 

SeeB.  pi.  25;  C.  pL35;  E.  pi.  56^7. 
Appendix,  Staitops,  tX 

Stardi,see<^ 

Statutes,  pi.  47. 
&ate  papers,  set 

Evidenee,  D. 

STATUTES 37« 

As  to  the  proof  of  stdlufes,  see 
Evid^ce,  pL  3t 

A.  How  CONSTRUED  •••••#••«      ftl 

And  see  Vendor  k  ^uroteen  pi.  92f. 
Tide,  pi.  1.  ^ 


IMDn  AM»  OONTBNm 
p«c«. 


P«Sf. 


B.  PcONTS  (fN  PAmnCUiAR  StA- 


ib. 


^d  see  Penal  action^ 
<a)  3  Eik*  cdp.  II.  s.  4.  Hoh^ 

hotm 277 

(b)  12  Cflf.  //.  cap.  18.  Namga^ 

Utm,  acts,  infra.  B.  (bb)  •  •     ib. 

(c)  31  Car.  II.  cap.  2.  Habeas 

'  corpus ib. 

.(d)  I  mil  f  Mary,  cap.  18.  To- 

I  leratum  • « •  •  • • . « •     ib* 

(e)  7  j- 8 /FJ//.  III.  caj>.  4.  TmK. 

(f )  9  ^  10  ^ii'iiL^.*AhN^ 

val  stares • •     i  b. 

(g)  8  Ann  9.  cap.  9.    Apprentices,    ib. 
And  see  Stamps,  pL  3* 

(h)  1  Geo.  I.  Stat.  2.  eap.  5.  Hui^ 

dred;  riot  ••••••*••••<     ib: 

And  see  Riot  Act. 
(i)  6  Geo.  I.  cap.  18«   JoiiU  stocky 

eomfanies  •  •  •  •  • 278 

(k)  10  Geo.  I.  cap.  10.  9.  12.  £x^ 

cise  ..,. ib. 

(1)  7Cfeo. //.cflp.  8*«.8§-ll. 

Stockjohkina^  ••••••••«     ib. 

(m)  17  Geo,  tUcap.  40.  s.  10.  Ha^ 

valstoTes...*»m0 •     ib, 

(n)  24  Geo.  tl.  cap.  18.  s.  1.  Spe^ 

daljury 279 

(o)  24  Geo.  11.  cap.  40.  s.  12.  JR^ 

taUing  spirits.  ..••....•     ib^ 
(p)  24  Geo.  II.  cap.  44.  s.  8.  Pro* 

fecttbn  o/jusHces,  ire...     ib. 
(q)  14  Geo.  III.  cap.  78.  BuOd^ 

ingaet ib. 

(r)  24  Geo.  III.  cap.  48. «.  3.  Ex^ 

f  dse ib. 

(s)  26  Geo.  III.  cap.  60.  Meaiet^    ib. 
(t)  26  Geo.  III.  cap,  50.  28  Ge^. 

III.  €.20.  29  Geo.  III. 

e.53.  WhedejUhery^...  280 
(u)  33  Geo.  III.  esf.  54«  Frkndfy 

SodeSim* « • . » 4 « • .     ib. 

(w)  34  Geo.  III.  cap.  9.  «.  1  ^  7* 

Alien ib. 

(x)  37.C?eo.  III.  cap,  73.K^Seth 

fiMnVwdjffil».#*»»»»4«.     ib. 
(y)  39  Geo.  III.  cap.  58»  F&fM* 

age  ..••«..«.t«^ ib. 

(z)  39  ^  40  Geo.  tlLe.^.  s,9^ 

15.  Pawvi>toher 0444...    ib. 
(aa)  43  Geo.  III.  cap.  58.  s*  l.~ 

Newfelonim  •••••.••*•     ib. 
And  see  Felony*  P. 


iPTDEx  AND  eoNTKsrrs. 

P&g€. 


Pile* 


(bb)  43  600.  III.  cap.  155.  9. 13. 

Exceptionfrcmnamgation 

act ..»•«.  280 

(cc)  43  Gee.  III.  cap.  183.  Certi^ 

Jicated  conveyancers  •..•  m  281 
(dd)  47  Geo.  III.  sess,  2.  cap.  68. 

s.  24.  Coal  ticket ......     ib. 

fee)  49  Geo.  III.  cap.  123.  s.  35. 

Prize  money... ib. 

(ff)  52  Geo.  III.  can.  39.  t.  30. 

General  pilot  ad. ......    ib. 

(gg)  52  (7eo.  JJJ.  cap,  130.  #.  2. 

Demolishing  manufactories. '  ib. 
(hh)  1 1  Geo.  II.  cap.  19.  t.  3  ^.4. , 

Landlord  and  tenant. . . .  367 
(ii)  15  Geo.  II.  cap.  13.  s.  5.  Bank 

Act ib. 

See  Bills  and  notes,  pi.  1. 
(kk)  46  Geo.  IIL  cap.  135.  1.  1.* 
Bankrupt •  •  • ib. 

Staying  proceedings,  see 

Action  on  the  case,  A.  (f).  7. 

Bail,  pi.  3. 

Set-off,  pi.  45. 

Sheriff,  pi.  37. 

Use  and  occupation,  pi.  9. 
.Steering  ships,  misfeasance  in,  see 

Action  on  the  case,  B.  (a). 

Variance,  pi.  45. 
Sterlii^,  see 

Variance,  pi.  95. 
Stewards,  see 

Gaming,  pi.  6. 

Misdemeanor,  pi.  14. 

Appendix,  Ship,  G.    . 

STOCK 281 

And  see  Agent,  pi.  78. 
Bond,  pi.  12. 

Conditions  precedent,  pi.  7,  8.  ^ 
Debtor  and  creditor,  pf.  6. 


STOPPAGE  l${  TRANSITU.  281 

And  see  Frauds,  statute  of,  C.  (a). 
Vendor  and  purchaser,  B. 


A.  By  whom 


ib. 


Evidence,  pi.  106-7. 
Usury,  pi.  1,  8,  13. 
Variance,  pL  35. 

Stock  in  trade,  see 

Insuranqe,  pi.  90-1. 
Stock  jobbing,  see 

Statutes,  B.  (h). 
Stolen  goods,  see 

Trover,  pL  10. 

Witness,  C.  (5). 
Stolen  horses,  soe 

Sututes,  B.  (a). 


B.  Op  WHAir  spkciw  of  pro- 
perty   f  282 

C.  At  what  period  ..•••«••• .  ib. 
And  see  Ship,  pi.  45. 

Appendix,  Stoppage  in  transitu,  C. 

D.  Effect  op 283 

Stopping  payment,  see 

Appendix,  Statutes^  B.  (kk). 
Stores,  see 

Felony,  pi.  20. 
Statutes,  B.  (f ) ;  B.  (n). 
Stowage,  bad,  see 

Action,  pU  87.         .    . 
Insurance,  pi.  131,  17X 
Variance,  pi.  45. 
Stranding,  see  ' 

Insiurance,  L.  (h). 
Strawberry  beds,  see 

Waste,  pi.  4. 
Submission,  see 

Arbitrament,  A. 
Subpoena,  see 

Witness,  pi.  1,  2. 
Subpoena  duces  tecum,  see 

Witness,  E. 
Subsequent  demand,  see 

Tender,  pi.  32.3-4-^.6-7-8.?, 
Subscribing  witness,  see 

Witness,  G. 
Substitute,  see 

OfHcer,  pi.  1. 
Substitution,  see 

Agent,  pL  lOJS. 
Sugar,  see 

Insurance,  pi.  168, 195w 
Sugar  house,  see 

Insurance,  pi.  175. 
Suggestion  of  breaches,  see 

Inquiry,  pi.  2,  3. 
Supercargo,  see 
Agent,  pi.  45. 
Ship,  pi.  121-2. 
Witness,  pi.  137. 
Superior  courts,  see 
Inferior  courts. 
Jurisdiction. 


•INDEX  AND  GOTf TENTS. 


Siq)erseHe&8»  see 

Bvideiice,  pi.  23; 

Variance,  pU  58, 89. 

Appendix,  Sheriff,  C.  (a). 
Suppressio  veri,,  see « 

;  Appendix,  Auction,  A.  (d)« 

SURETY 283 

And  see  Agent,  pi.  116* 

Bills  &  notes,  pL  55 ;  ibid.  D*  (e) ; 

Hi  (c).  . 

Bond,  pi.  16,  22-3. 
Debtor  and  creditor,  pU  10. 
Libel,  pi.  17. 
Practice,  pi.  46. 
Usury,  pi.  20. 
Witness,  pi.  51. 

A.  When  discharged 284 

And  see  Bilb  and  notes,  D.  (e). 

Insolvents,  pi.  10. 
Variance,  pi.  24. 

B.  COICTRIBUTION  ••••••••••*•      lb. 

And  see  Action,  pi.  47. 
Assumpsit,  pi.  4O7I-2. 
Limitation  of  actions,  pi.  7. 
Appendix,  Assumpsit,  D.  (b). 
(a)  Towhatextent •••••     ib. 

Surgeon,  see 

Adtion  on  the  case,  pi.  31. 

Debtor  and  creditor,  pi.  10. 

Insurance,  p\,  133. 

Master  and  servant,  pi.  4,  5. 
^       Physician,  pi.  1, 1^  4,  7, 9, 10,  11. 
Surinam,  see 

Insurance,.  pL  100* 
Surprize,  see 

Setoff,  pL  36. 
Surrender,  ^ee 

Evidence,  pL  338. 

Frauds,  statute  of,  A.  (c). 

Power,  pL  6^7. 

Variance,  pi.  94, 
Surnsate,  see 

Misdemeanor,  pU  34-5. 
Survey,  1^ 

Evidence,  pi.  210. 
Surveyor,  see 

Agent,  pi.  31-2. 
Swath,  see 

Tithes,  pi.  4.   . 
Sweepstakes,  see 

Gaming,  pL  6. 
Swindling,  .see 

Defamation^  pi.  3. 


P»ge. 


Synagogue,  sec 

Baron  and  feme,  pi.  11. 

Use  and  occupation,  pi.  18* 
Table  of  fees,  see 

Penal  action,  pi.  29, 30. 
Tail-male,  estate  in,  see 

Waste,  .pL  5. 
Tailor,  see 

Parent,  pi.  2. 
Tavern,  see 

Action,  pi.  57. 

Agreement,  pi.  40-1-2-3- 4-5, 

Frauds,  statute  of,  pi.  31. 

Gaming,  pi.  5. 
Taxation  of  costs,  see 

Attorney,  pL  13,  26,  32. 

TAXES 284 

And  see  Landlord  and  tenant^  C* 
Setoff,  pi.  3. 
Witness,  pi.  196. 
Appendix,  Taxes. 

Tax  gathereT*s  books,  see 

Evidence,  pL  86. 
Tedding  grass,  see 

Tithes,  pK  3. 
Tenant,  see 

Luidlord  and  tenant. 

Variance,  pL  49. 
Tenant  at  will,  see 

Use  and  occupation,  pL  11, 15.  . 
Tenant  for  life,  see 

Covenant,  pL  16,  17. 
Tenant  from  year  to  year,  see 

Variance,  pi.  65. 

Waste,  pi.  2. 
Tenantable  repair,  see 

Waste,  pL  2. 
Tenants  in  common,  see 

Witness,  pL  208. 

TENDER 284 

And  see  Conditions  precedent,  pL  7. 
Practice,  C. 
Set  oC 

A.  Form  of  tender*. •    ib« 

And  see  Appendix,  Tender,  A. 

6.  To  WHOM  made « •  •  •  285 

C*  At  what  time  made»«...    ib. 

And  see  Attorney,  pi.  30. 

D.  Where  necessary ib» 

E.  Conditional  tender ib. 

F.  Effect  of  tender  .......  286 

And8ee£..pl..26 


iHMK  ANI>  SONHirnL 


Jtitticet  of  the  peace,  pL  UL 
PiGutiierft* 

Pra«llce>a(a);a(M. 
SetHjff;  D.  (e). 

O.  How  AVOiDBX} 

H.  PLBADIIfOB,.,*....».,«^«« 

And  see  Set-off,  pL  38. 

Tender  of  amends,  see 

Justices  of  the  pieace,  pL  lA 
Tendet  of  dctn^-mari^  see 

Writ  of  right.  A* 
Teneriffe,  see 

Insurance,  pL  24d. 
Termof  jreta,  aee 

Variance,  pi*  65« 

Title,  pi.  2. 

Vendor  and  purchaser,  pi.  39* 
Terrier,  see 

Eridence,  pL  92-3. 
Termini,  see 

Appendix^  Variance,  C. 
Thames,  see 

Rivers,  pL  2,  3. 
Theatre,  see 

Bankrupt,  pi.  12; 

Action  on  the  case,  pL  73-4» 

Evidence,  pL  104, 308* 

lihel,  pL  2, 3,  3lr 

Eiot^]^l,2. 
Theft,  see 

Ldsuranc^  pL  17L 

Appendix,  Bailaeat,  B. 

Bailment,  pi.  7« 
Threats,  see 

Bastard,  pL  9* 
Ticket,  see 

Misdemeanor  pL  !&• 

Parliament,  pL  7* 
Timber,  see 

Action,  pf«  30. 

Ba»kr«plipUlU 

Trespass,  pi.  35^ 

Trover,  pi.  28. 

TIME 

And  see  Evidence,  pL  200*^ 
Execution,  pL  10* 
Insohent^,  pi.  1. 
LimitsEtiott'  of  actions,  pi.  29. 
Variance,  pL  71. 

A.  How  OOKFOTBD •••••• 

And  see  Limitation  of  actjons.  A, 

B.  PrioritV..,»«#»^ «»»«»*•«* 


Ht%. 


ib. 
ib. 


287 


»4 

ib. 


C  CONSBQUElfOB  OP  OiyiKO 


TITHES. 


ftgt. 

.  287 
.  287 


TITLE ,  288 

AndseeAsiumpric^a  (e);  E.  (e); 

pL  80.1-2-3. 
Ejeetment,  A* 
Fairs  and  markets,  pi.  h 
Pfteadi^,  pi.  ^. 
Trespass,  pi.  30. 
Trover,  A. 
Vendor  and  poicfaeaev,  pL  3>  5, 

56-7. 


How  PROVBD  * ib. 

UnderanactofParlumeia...    ib* 
of  a  term.  •••.«••    ib. 


A. 

(?)   « 

(b)  By  assignee  of  a  term. 

Tideofacailse,  see 

Practice,  pi.  56. 

Variance,  pi.  67. 
Title  of  affidavit,  dee 

Appendix,  8tao>p«,  B. 
Title  of  declaration,  sett 

Pleading,  A.  (a). 
Tobago,  see 

Fofe%ft  jadpnefl^  pi.  4,  SI 
Toleration^  see 

Evidcsice,  pi.  104,  n. 

Use  and  occupatioo,  pL  18. 
Toleration  act,  see 

Evidence,  pi.  178. 

Statutes,  B.  (d). 

TQLL««.. .:••,.     28S 
Torts,  see 

Action  on  the  case. 

Agent,  C.  (bj. 

Limitation  of  aelioai,  B. 

Master  and  servants,  €• 

Trespass. 

Trovei?^ 
Tortola,  see 

Insurance,  pL  I6§4 
Torts  to  persons,  see 

AcUon  OB  the  t«9e,  A. 
Torts  to  personal  proper^,  «tf 

Action  on  dve  eaae',  B. 
Torts  to  real  property,  see 

Action  on  the  eaM,  C. 
Touching  at  a  port,  see 

Insurance,  pi.  196*7*8>^,  145. 
Tower,  marriaees  in  the,  see 

Baron  and  feme,  pi,  I^^  19* 
Trade,  carried  on  after  bink^ 
ruptcy,  se^ 


TiiMk,  obMmctiwi  oC  moe 

Action  on  the  case,  B.  (t). 
Tcader,  gee 

Bankrupt,  A. 
Transitus,  see 

Stoppi^  in  transitu. 
Transportation,  see 

Baron  and  feme,  pi.  28. 
Traverse,  see 

Nuisance,  pi.  33« 
Treason,  see 

Witness,  pi.  3,  4. 
Tieasarer,  see 

Felony,  pL  5. 
Treasury,  see 

Evidence,  pi.  16. 
'fteasury  order,  see 

Ship,  pi.  63. 
TiiaAi€a,«ee 

Evidenee,  pK  72. 
Treating  electors,  see 

Statutes,  B.  (e^ 
Tioes,  see 

ActioK,  pi.  30. 

Covenant,  pi.  4. 

Trespass,  pi.  35^6, 


TBESPASS  ......  ^8 

And  see  Abatem^t,  B.  (6), 
Costs,  A.  (b). 
Pleadii^,  B.  (d) ;  C.  D.  E. 

A.  Ta  PKiisoir«.»... ••..  289 

Aad  see  lApiisomnanC 

(a)  Whenktiu^,.^ r..«.     ib. 

(b)P/efi<W ib. 

<ibid see  iWtieer  pl«  HI. 
A|>pendix,  Action,  B.  (f). 
(c)  fvtoenos. ..•..,«..'•....•..»     ib. 
And  see  Oflker,  pL  2&i)6j?;^ 
Witness,  pi.  179,180. 
(d)  Verdict , 290 

B,  To  PERSONAL  PROPERTY...      ib. 

And  see  Costs,  pL  4,  6. 

s  Jfiwom^KpU  5. 

W  JRbiiei*.tef ib. 

(b)Pi«ri<,u«, ib. 

And  see  B.  (d),.pU  25{ 
Practice,  pL  111. 

(c)  £vuience.«r. ...... *...•••..;.     ib. 

(d)  Vffr^i^t. ...^....•..     ib. 

CTo  R«Ai»  vAormrr. ...•••  291 

Ands€».CoKm.ri.  5>.^7. 
Distress,  A.  (b).. 


conixani; 

PSft. 

(a)  WkmitUu.. ......   .2M&368 

,uv^«f  "^  -^ppeidix,  Txespon,  C.  (a). 

(b)  P/corftiw....^... ib. 

And  see  Practice,  pL  111. 

(c)  JS;viAwce..w......,.^..,,.,    ib. 

And  see  Witness,  pi.  Sd. 

AppeMlix,  Ptaciice,  IL 

Trespass  or  case,  see 

Action,  E.  if). 

Appendix,  Action,  E.  (f). 
[Trial,  see  . 

Practice,  M. 
Trial  at  bar,  see 

Variance,  pi.  85. 
Trial,  new,  see 

Practice,  N. 

Misdemeanor,  E. 

Appendix,  Practice,  N. 
Trial,  putting  off,  set 

Practice,  F. 

Appendix,  Practice,  F. 
Trial  of  goods,  see 

Assumpsit,  pi.  15k 

TROVER 2M 

And  see  Bills  and  notes,  I.  (e). 
Execution,  pi.  1. 
Witness,  pi.  250. 

A.  Title  op  plaidwifp ib. 

And  see  Executor  and  •f^Tiyiify- 

trafcpr,A* 
Insurance,  pi.  43. 
Ship,  pL  49. 

Stoppage  in  tronsitn,.  pL  22. 
Variance,  pL  4« 

B.  CovraitMojf  jnr  iMum»» 
RANT.  •*• 293  &  368 

And  see  Execution,  pi.  16. 
Trespass,  pi.  19. 
Variance,  pi.  10, 
Appendix,  TroWr  Bi 

Trover  or  replevin,  see 

Repkvm,  A. 
Trust,  see 

BiUs  and  notts,  pi.  2Z4. 

Appendix,  Foreign  attacbiaant, 
I.  (a). 
Trust  property,  see 

Bankrupt,  E.  (d). 

Insurstice^^C.  (cfp 

TBW1ST5E-- 294 

AndseeAgfnt,pl.,U3., 


INDEX  AND 

Buiktupt,  E.  (d)v 

Bilb  and  notes,  pL  274-80. 
.     Evidence^  U.  /d). 

Insurance,  pi.  39. 
.    Landbrd  and  tenant,  pU  53. 

Vendor  and  purchaser,  pi.  98. 

Witness,  C.  (m) ;  lb.  pi.  77. 

Truth  of  libel,  see 

Appendix,  Libel,  A.  (c). 
Turf,  see 

Custom,  pU  ?• 
Turnpike,  see 

Misdemeanor,  pi.  16. 
Twopenny  post,  see 

Bails,  pi.  195*^. 
Tythes,see 

Tithes. 
Umpire,  see 

X  Arbitrament,  D. 
Underlease,  see 

Witness,  pi.  275-6. 
Underletting,  see 

Agreement,  pi.  13. 

Ejectment,  pi.  16-7. 
UndersherifF,  see 

Sheriff,  pi.  35. 
Underwriter,  see 

Action,  pi.  65,  83-4-7. 
Unity  of  possession,  see 

Repleyin,  pi.  6. 
Unliquidated  damages,  see 

Set-off,  pi.  3, 25-6-7-8-9,  30. 
Unseaworthiness,  see 

Evidence,  pi.  210. 

Insurance,  pi.  224-5. 

Ship,  pi.  147-8-9. 
Unstamped  instruments,  where  receiv- 
able for  collateral  purposes, 
see 

Stamps,  pi.  25,  35, 55-7. 

Trover,  pi.  12. 

Appendix,  Stamps,  D. 
Usage,  see 

Agent,  pi.  43, 53. 

Evidence,  pi.  182, 207,  324. 

Ship,  pi.  77, 150. 

Vendor  and  purchaser,  pi.  71-6. 

Vestry,  pi.  6. 

Warranty,  pi.  22. 

Wharfinger,  pi.  6. 

USE  AND  OCCUPATION..  295 

A.  Plaintiff's  title ib 

Ajid  see  Ejectment,  pi.  6, 19., 
Replevin,  pi.  6. 


contents; 

B.  Nature  of  occupation  296, 371 
See  Appendixt  Use  and  occupation, 

C.  Evidence.... • ib. 

User,  see 

Fairs  and  markets,  pi.  1. 
Usher,  see 

Officer,  pi.  1. 
Usurj^tion,  see 

Ffurs  and  Markets,  pi.  2. 

USURY 297 

A.  What  shall  be ib* 

See  the  distinction  betvireen  usury  and 
interest.    Appendix,  Interest. 

(a)  Utxm  a  loan  •.....•..••...     ib. 

(b)  Upon  forbearance «..  298 

B.  Securities  where  void.,     ib. 

(a)  As  between  the  original  parties,     ib. 

(b)  Inthirdhands 299 

C.  Plbadino 300 

D.  Evidence ib. 

And  see  Appendix,  Witness,  C.  (c). 

VARIANCE 301 

And  see  Pleading,  pi.  6;  Ibid.B.  (b). 
Misdemeanor,  B.  (b). 
Perjury,  B.  (b).  . 

\.  What  shall  be  deemed  iiat« 
tsr  of   allegation  He*, 
quiring  substantial,  and 
what  matter  of  dbscrif*^ 
tion     requiring    strict 

PROOF 301-71 

And  see  Arbitrament,  pL  12. 
Bills  and  notes,  pi.       . 
Penal  action,  pi.  46< 
Practice,  pi.  17. 
Sheriff,  j>L  32.      . 
Appendix,  Arbitrament,  B. 
Appendix,  Variance,  A. 

B.  Matter  of  allegation  wherx 

SUFFICIENTLY  PROVED  302-71  • 

And  see  Bills  and  notes,  pU  318. 
Usury,  pi.  33-4-5. 
Waste,  pi.  5. 
Appendix,-  Variance,  B. 

C.  Matter  of  description  where 

SUFFICIENTLY  PROVED  305-72 

And  see  Bills  and  Notes,  pi.  277. 
Carrier,  pi.  53. 


INDEX  AHD  COMTBNTS. 


Ffeft. 

EKape,  pL  1,  2,  3, 4. 
Vendor  and  purchaser,  pU  10. 
Waste,  pi.  5. 
Appendix,  Variance,  C. 

D.  How  TAKEN  ADVANTAOB  OF  308 

Valaation,  see 

Agreement,  pL  11. 

VENDOR  AND  PURCHASER  309 
And  see  Bankrupt,  £.  (a). 

A.  Salb , ib. 

.    And  see  Escape,  pL  4,  5. 

Appendix,  Stamps,  B. 

(a)  Enttre  ccmtract ib. 

And  see  Appendix,  Vendor  and 

purcnaser.  A*  (e). 

(b)  Qmditumal  contract  ••••••••     ib. 

And  see  K  pL  67. 

(c)  CmUraet whenmsffect 310-72 

And  see  Appendix,  Vendor  and 

purchaser,  A.  (c). 

(i)  CaneealmetU ib. 

And  see  Appendix,  Vendor  and 
purchaser,  A.  (d),  ib.  373. 

B.  Dblivbry  what  shall  be.  373 
And  see  Foreign  attachment,  pL  2. 

Frauds,  statute  of,  CX  (a). 
Infant,  pi.  22. 

Stoppage  in  transitu,  F.  (a). 
Witness,  pL  156. 

Appendix,  Stopbage  in  transitu,  C. 
Appendix,  Venaor  and  pur- 
chaser, B. 

C.  Rights  of  vbndor 31 1 

And  see  Agent,  pi.  39. 

Assumpsit,  pi.  23-4-6-9, 30-2-4- 

5-6. 
Bills  Be  notes,  pL  76-7-8-9, 80-1. 

D.  Liability  op  VBNDOR. ....  •  312 
And  see  action  on  the  case,  B.  (f ). 

Assumpsit,  E.  (c) ;  E.  (g). 

B.  Rights  op  vbnobb  •  • . .  313-73 
And  see  action  on  the  case,  B.  (f) 
Agent,  pi.  8. 
Annmpsit,  E.  (c)  (g). 
.  Bills  and  notes,  pL  5K 
Interest,  pi.  23. 
Appendix,  Vendor  &  purchaser,  E. 

P.  Liability  op  vbhdbb.  •  • .  •  •  314 
And  see  Ag^ent,  pL  5. 
Assumpsit,  pi.  23. 
Bills  Quotes,  pL  76, 81. 


Pi«e, 


Carrier,  pL  33. 
Evidence,  pi.  86« 
^  Interest,  pi.  18. 

0.  Bill  op  salb  •*.* •••  315 

And  see  Evidence,  pL  41,  250-1. 
Appendix,  Witness,  B.  (d). 
(a)  Pouessianunder^.. 315-73 

Venire  facias  de  novo,  see 

Appendix,  Practice,  M.  (d) ;  lb.  N. 
Appendix,  Vendor  and  purchaser, 
G.  (a). 

VENUE.... 316 

A.  Whbrblaid • ib. 

And  see  Bills  and  notes,  pL  334, 
Game,  pi.  8. 
Officer,  pi.  14, 15. 

Veranda,  see 

Covenant,  pL  10. 
Verdict,  see 

Practice,  M.  (e). 

ll^tness,  pi.  61. 

VESTRY ib. 

A.  Gbnbral.. «... 317 

(a)  How  constituted  ............  ib. 

(b)  Authority  of  general  vestry  ...  ib. 

(c)  Proceedmge  Kow  proved^ ....  •  ib. 
And  see  Libel,  pi.  49. 

B.  Sblbctvbstry j^• 

(a)  How  created ib. 

And  see  Variance,  pi.  29,  30. 

Vestiy  book,  see  • 

Evidence,  pi.  104. 
Vi  et  armis,  see 

Practice,  pi.  111. 
Vicar,  see 

Evidence,  pi.  201. 
Vestry,  pL  1, 2. 
Vitriol,  see 

Iiuiurance,  pi.  13  L 
Void  or  Voidable,  see 
Bankrupt,  pi.  59. 
Voir  dire,  see 

Witness,  pL  202-3-4-5. 
Appendix,  Witness,  C.  (e) ;  C.  (k^. 
Voluntary  payment,  see 

Agent,  pi.  35. 
Volunteers,  see 
In&nt,  pi.  12. 
Misdemeanor,  pL  36-7. 
Voter,  see   . 

Witness,  pL  180. 


INDEX  AND  6difTENt$. 


Voiitiiersy  tee 

ArbitTament,  jfi.  5« 

Evidence,  pi.  243. 
W«gftr,  see 

Gamibg,  pi.  1,3,  4,  5,  7,  ff,  10# 
12,  13,  14,  15,  16,  17. 

Stamps*  pi.  9,  10. 
Wages,  see 

Evidence,  pL  324. 

Mibitef  tind  senraat,  Bi  (h)i 
.    Set-oflF,  ph  30-1. 

Ship,  K. 

Appendix,  Ship,  K^ 
Wliggonec,  see 

Vnriance,  pi.  56. 

Witness,  pi.  162* 
Waiver,  see 

Waver* 
Wales,  tee 

Costs,  pi.  9. 

Practice,  pi.  77* 
Wall,  see 

Action,  pi,  81* 
Warden,  see 

Assumpsit,  pi.  50. 
Wardmote  book,  see 

Evidence^  pL  183. 
Warehouse,  see 

Variance,  pi.  46. 

Vendor  ana  purchaser,  pi.  !tO* 
Warehouseman,  se4! 

Bailment,  pi.  517-18-19. 

Frauds,  statute  of,  pi.  10- 

Steppage  iu  transitu,  pL  13, 14, 17. 
Warrant^  see 

Action,  pi.  17.        • 

Agent,  pi.       i 

Arrest,  B.  (a) ;  B.  (b). 

Attorney,  pi.  16. 

Evidence,  pU  184. 

Imprisonment,  pi.  1. 
WarrlBuat  of  distress,  see 

Witness,  pi*  270* 

WARRANTY*.. 317 

A.  Warranty  op  TtiB  quality 

OP  GOODS  •••••••**•.     ib. 

And  see  Infant,  pi.  16. 

(a)  .Jfliai  shall  amount  to  a  iooT" 

rantyk 317-73 

And  see  A.  (c),  pi.  24. 

(b)  Warranty  when  broken 318*73 

And  see  Appendix,  Warranty*  A«  (b). 

(c)  Remedy  in  case  of  broacA  of 

warranty  .  • ib> 

And  see  Appendix,  Warrantyi  A.  (c). 


B.  Warranty  of  cONtiiffOB.%i> 

£VENT6»**..*..,»*4..«     ib* 

See  Agreement,  A.  (b). 
Frauds,  statute  df,  D. 
Insurance,  G. 
Appendix,  Insurtoce,  G. 
Merger,  pi*  1. 
Pleading,  pi.  8. 

Vendor  &  purchaser,  pi.  51,  d 
Appendix j  Stamps,  E. 

Washing,  se« 

Innkeeper,  pi.  5. 

WASTE 319 

As  to  Waste  Lands,  see 
Cothmon,  pi.  1. 
Auction,  pi.  3. 
Ejectment,  pi.  12. 
Manor,  pi.  1. 
Way,-  pi.  2. 

A.  What  shall  bs  WASts...     ib. 

And  see  Trespass,  pi.  35-6. 
B«  Pleadings  ..* *..    ib* 

Watchmaa,  see 

Imprisonment,  pi.  49. 
Appendix,  Bailment,  B. 

WATERCOURSE 320 

And  sed  Estoppel,  pL  12. 

Waver,  see 

Statutes,  pi.  Ih 
Waver  of  forfeiture,  see 

Ejectment,  pL  1, 5,  8,  di 

Ship,.pL  155. 
Waver  of  oDJection,  see 

Witness,  pL  42-5. 
Wfeyj  see 

Action  on  the  ctee«  C.  (a)* 

Covenant. 

Nuisance,  D. 

Title,  pi.  5. 

Variance,  pi.  77. 

Appendix,  Witness,  C.  (k)i 
Wayi^omg  crops,  see 

Evidence,  pi.  903. 
Wearing  apparels  te 

Distress,  pL  1  • 
West  India  Isumds,  see 

Insurants,  pi.  87,  101^3tfi 
Wefet  Indies,  see 

Baron  and  feme,  pL  25i 

Jurisdiction,  pL  2« 

Ship*  pi.  140. 


lNt)EX  AH0  COlrtENtS. 


Page. 
Whtie  fitbeiy,  sec 
Slaltiles,  B.  (t). 

way:,., 320 

And  see  Action,  pL  7-13 
Action  on  the  case,  C.  {k). 
Covenants,  pi.  8. 
Ejectment,  pi.  12. 
Fishery,  pi.  2, 
Lien,  pi.  26. 
Nuisance,  D. 
Tithes,  pi.  5. 
Watercourse. 
Witness,  pi.  119-52* 
Wharf,  see 

Rivers,  pi.  2. 

Variancej  pi.  46. 

Vendor  and  purchaser,  pi.  27. 

WHARFINGER ,,.  320 

And  see  Bailment^  pi.  11. 

Carrier,.pK21,49. 

Lien,  pi.  26-7. 

Stoppage  in  transitu,  pL  lU  18. 
20-1. 

Trover,  pi.  Sj  9. 

Vendor  and  purchaser,  pL  27» 
Widow,  see 

Baron  and  feme,  pi.  29,  33. 

Covenant,  pi,  16. 
Wife,  see 

Action,  pi.  22-3. 

Action  on  the  case,  A.  (a)  5  A.  (b). 

Baron  and  feme. 

Deed,  pi.  7,  8. 

Evidence,  pi.  282-3-4,  333. 

Witness,  B.  (a) ;  Ibid.  pi.  54» 
WUd  fowl,  see 

Action,  pl«  24. 
Will,  see 

Evidence,  321-2. 

Felony,  pi.  19. 

Frauds^  statute  of,  E. 

Power,  pi.  1. 

Practice,  pi.  112. 

Witness,  pi.  280. 
Windows,  see 

Action  on  the  case,  C*  (b). 

Riot,  pi.  1. 
Wme,  see 

Action,  pL  86. 

WITNESS 321 

A.  Attendance  of  witness.  .     ib. 
And  see  G.  pi.  285-6-7-8. 
Practice,  pi.  68,  84. 
(a)  Penalty  for  noTt^tUtendance  *  * .     ib^ 


(b)  Listofvntnesses i ib. 

(c)  Protection  of  witness ib. 

(d)  Remedy  for  €X]^eri9es  f ib^ 

(e)  JFhere  dedttrattons  admistihie  *  32  i 
See  Agent,  pi.  64. 

Evidence,  pi.  247-9-50*  1-63-75- 
80-l,3OO.l-2» 

B.  Persons  privileged  prom 

examination ib. 

(a)  HiiAand  and  wife  •••««•••*•  ib. 
And  see  C.  (b),  pi.  54. 

(b)  Arbitrator^, ib. 

(c)  Barrister •  iU 

(d)  Attorney 44 374 

And  see  F.  pi.  251-2-7*8. 

Appendix,  Witness,  B.  (a)* 

(e)  Members  of  patliament.  *.*••  •  324 
See  Parliament. 

(f)  Public  officers ib. 

(g)  Parties  » k t     ib. 

C.  Interest  ••••*..• •  •    ib. 

(a)  BaU ib. 

(b)  Upon  questions  qfbemkrupky**  375 
And  see  C.  (c),  pU  95.6;  O.  (o), 

pi  201. 
Appendix,  Witness,  C.  (b). 

(c)  In  cases  upon  bills  tind  notes  *  i  327 
And  see  C.  (b),  pi.  55-8,  67-8. 

Evidence,  H.  (e). 

(d)  Creditors 328 

(e)  Executors 375 

And  see  Appendix,  Witness,  C.  (e). 

(f)  Informer * 329 

(g)  Owner  (f  stolen  property ....  ^     ib» 
(h)  Parishionefs i  ^     ib. 


ib. 


(i)  Partners  and  joint  trespassers. . 
And  see  C.  (0),  pK  20 h 
Evidence,  H.  (g)k 
(k)  Privies  in  estate  ...  v ......  v .  330 

And  see  Evidence,  ft.  (c). 

(I)  Servants 331-75 

And  see  Evidence,  H.  (b) ;  H.  (h). 
Appendix,  Witness,  C.  (1). 
(m)  Shipowners  and  masters. .  4 « • »  332 

(n)  Trustees » ,     ib* 

And  see  Evidence,  H.  (d). 

(o)  In  other  cases 333-75 

And  see  Appendix,  Witness,  C.  (o). 

(p)  Objection  when  taken 334 

(q)   Objection  how  repelled. ......  376 

And  see  Appendix,  Witness  C.  (q). 

(r)  Competency  how  restored 335 

And  see  B.  (g),  45  ;  C.  (b),  pi.  50-1, 
61-7;  C.  (c),  pi.  92,  100-2.35; 
C.  (m),  pi.  164-5-6-7.8-9,  185- 
6-93-4-5-6. 


INDEX  kVD  CONTBHTS. 


B.  Personal  defect  •••«••••    ib. 
(a)  Crime ib. 

E.  Examination  OF  WITNESSES    ib. 
And  see  B.  (d),  pK  41-2 ;  E.  (h), 
pi.  249. 
Practice,  pi.  99, 106-7-10. 

(a)  Oatk  how  administered ib. 

(b)  Declarations  in  articulo  mortis  •     ib. 

(c)  Q^estions  affecting  the  witness 

personally ib. 

ADdsee  C.  (b),  pi.  78-9,  80;  C.  (o), 
pi.  188. 
Action  on  the  case,  pi.  24-5. 

(d)  Repudiatiofi  of  evidence..  •.336^76 

And  see  Appendix,  Witness,  E.  (d). 

(e)  Cross  exammation ib. 

And  see  C.  (b),  pi.  65 ;  C.  j(o),  pi. 

188;  C.  (q),  pi.  205-21-2. 
Evidence,  pi.  326. 
Practice,  pi.  57, 107-10. 
Sheriff,  pi.  17. 
Appendix,  Practice,  M.  (f ). 

(f)  Leading  questions 337 

is)  Assistance  of  pajfers ib. 

(h)  Qitestionsjromjury ib. 


F.  Productions  of  fafbrs  ufon 

SUBPiENA  DUCES  TECUM  AND 
NOTICE 338 

G.  Subscribing  witness ib. 

And  see  C.  (o),  pU  197. 

Wood,  see 

Nuisance,  pi.  18. 
Words,  signification  of,  see 

Evidence,  pL  196-7,  201-7. 
Work  and  labour,  see 

Assumpsit,  C. 

Evidence,  pi.  2. 
Worms,  see 

Insurance,  pi.  157* 
Writ,  see 
^     Bankrupt,  pi.  23. 

Evidence,  pi.  8,  9,  12-3-4-5-6-7. 
Writ  of  error,  see 

Pleading,  pi.  12, 13. 

WRIT  OF  RIGHT 341 

A.  Tender  op  demy  mark...    ib. 
(a)  AtwhatHme  tobemade...m..    ibw 

fi.  Evidence ih. 


DIGESTED  INDEX 


TO  THB 


JVISI   PRIUS    REPORTS. 


ABATEMENT. 

(And  see  Bail  A.  4  q.  post.) 

A.  By  death. 

B«  By  plea. 

(it)  Nonjoinder. 

(b)  Misnomer. 

(c)  Other  aciion  pending. 

A.  By  death* 

1.  If  a  turvivii^oo-plaintiff  proceed io 
trial  withoitt  a  suggestion  upon  the  re- 
cord, the  proceedings  are  irr^ular,  and 
the  witnesses  cannot  be  indicted  for  per* 
juty  in  the  course  of  them.  R,  v.  Coken^ 
1  S)ark.5'H.   EllenWough,  C.  J.  1816. 

B.  By  PLEA. 

B.  (a)  Nonjoinder. 
(And  see  Action  D.  PARTN&ns,  E.) 

2.  At  the  trial  of  an  issue  upon  a  re- 
plication of  sole  contract,  tV  was  ruledf 
ttax  the  defendant  could  not  examine 
the  alle^d  joint-contractor  after  releasing 
him.  Young  v.  Baimer,  1  Esp.  103. 
Kcnyon,  C.  J.  1794. 

3.  But  the  court  held  that  the  release 
made  him  competent,  and  granted  a 
new  trial,  the  Chief  Justice  concurrine. 
Ibid.  ^ 

4.  To  support  a  plea  in  abatement  of 
DODJoinder  ofthe  assignees  of  a  joint-con- 
tractor who  is  become  a  bankrupt,  it  is 
not  sufficient  to  prove  that  they  acted 
tt  assignees ;  the  ^assignment  must  be 

Sved.  Patmore  ▼.  Bousfieldy  I  Stark. 
1.  Ellenborough,  C.  J.  18ia 
N.  As  to  the  evidence  upon  this  re- 
location, see  Jbhf  v.  Smith,  2.  Bla. 


947.  951.  I  Wentw.  17,  33.  Ooutd 
V.  BarneSf  3  Taunt.  504.  Lucnt  v.  Z><- 
facour,  I  M.  and  S.  249.  Doct  Plac. 
233. 

5.  Where  the  plaintiff's  partieularcon- 
tains  items  whicn  are  owing  from  the 
defendant  jointly  with  a  partner  who  is 
not  sued,  the  nonjoinder  may  be  pleaded 
in  abatement,  thoueh  part  of  the  de« 
mand  be  due  from  tne  defendant  alone. 
CoUon  H  ait.  v.  &%,  1  Esp.  452;  K^« 
yon,  C.  J.  1795. 

koA  the  court  of  K.  B.  refused  a  rule 
toset  aside  nonsuit :  ibid*  S.  C.  Tidd.  595. 


B.  (b)  Misnomer. 
(And  see  Misnombr,  pott.) 

6.  IVRsnomer  of  one  of  several  defend- 
ants can  be  taken  advantage  of  by  plea  in 
abatement  only ;  it  is  no  ground  of  non- 
suit. Rogers,  assignee  •  of  Stokes,  v. , 
Boehm,  Henry  Nantes,  and  Taylor,  2 
Esp.  702.    Kenyon,  C.  J.  1798. 

Ace.  Anon.  Lutw.  10.  Rice  v.  Shute, 
5  Burr.  2611.  S.  C.  2  Bla.  695.  JWe- 
kinsony.  Bower,  15  East,  110. 

N.  And  one  co-defendant  cannot  plead 
misnomerof  his  companion.  PerPaston, 
Y.  B.  21  H.  6,  37.  Shovel  v.  Evance^ 
Lutw.  35,  6.  Abraham  v.  Fellows, 
1  Wentw.  16 ;  and  see  1  Wentw.  9.  10. 
Y.  B.  5  E.  4,  2  a.  pi.  13. 

7.  Where  a  defendant  avers  that  h6 
was  baptized  by  the  name  of  A.,  he  must 
produce  direct  proof  of  his  baptism, 
though  such  an  allegation  is  usneces^ 
sary.  Weleker  v.  Le  Pelletier,  1  Campb. 
479.    Ellenborough,  C.  J.  1808. 

And  see  Readr.  MaUevr^  Haidw. 
266;  1  Wentw.  2. 
B 


ACTION. 


(<^)  Other  action  pending. 


8.  A.  whilst  he  is  unlawfully  impri- 
soned by  B.9  IS  assaulted  by  C.-— C.  is 
guilty  of  the  false  impriscmment,  and  to 
an  action  for  the  assault ;  he  may  plead 
the  pendency  of  an  action  agamst  B. 
for  the  imprisonment  Boyce  v.  DougiaSi 
1  Campb.  60.  Ellenborough,  C.  J. 
1807. 

And  see  Warden  v.  Bailey ^  4  Taunt. 
88.  Sparry^s  case,  5  Co.  61 ;  2  Roll. 
Abr.  Trespass  V. 


ACTION. 
A.  In  what  cases  maintainable. 

B.  Notice  op  action. 

C.  Proper  parties. 

(a)  Plaintiff. 
(b)  Defendant. 

D.  Joinder  in  action. 

(a)  Plaintiffs. 
(b)  Defendants. 

E.  Form  op  action. 

(a)  Account,  or  assumpsit. 

(b)  Assumpsit,  or  covenant. 

(c)  Assumpsit  special,  or  indebitatus, 
(d)  Replevin,  or  detinue. 
(e)  Replevin,  or  trover. 
(f)  Trespass,  or  case. 


F.  Cross  action. 


A. 


In  what  cases  maintainable. 
(And  see  Sherifp  C.) 

1.  No  action  at  law  lies  to  enforce  the 
payment  of  a  legacy.  Parish  v.  Wilson, 
Peake,  73.      Kenyon,  C.  J.  1791. 

S.  P.  Nicholson  v.  Shirman,  1  Siderf. 
46,  6.    S.  C.  T.  Raym.  23,  4 ;  Decks  v.  ,  _ 
Strutt,  5  T.  R.  690;  Maffor  of  South^Word  v. 
amoton,  v.  Greaves,  8  T.  R.  590,  3.      ^'  "' 

2.  But  an  action  will  lie  for  withholding 
a  specific  l^acy  after  assent.  Doe  and 
Lard  Say  and  Sele  v.  Guy,  executor, 
4  Esp.  154.    Ellenborough,  C.  J.  1802. 


^nd  the  court  of  K.  B.  discharged  a 
rule  for  a  new  trial ;  3  East,  120. 

3.  A  person  is  not  liable  to  an  action 
for  harbouring  a  wife  after  notice,  where 
she  represents  herself  to  have  been  ill- 
treated  by  her  husb^d.  Philip  v.Squire, 
"Peake,  82.     Kenyoji,  C.  J.  1791. 

4.  Where  money  in  dispute  is  paid 
by  consent  to  a  stakeholder,  no  action 
can  be  supported  between  the  original 
claimants,  unless  it  be  averred  and 
proved,  that  the  defendant  prevented 
the  plaintiff  from  receiving  the  money 
from  the  stakeholder.  Robson  v.  Hale^ 
Peake,  127.  Kenyon,  C.  J.  1792. ;  Ace. 
French  v.  Patton,  9  East,  357. 

5.  A  father  may  maintain  an  action 
for  the  battery  of  a  son  living  in  his 
house,  and  forming  part  of  his  family, 
without  proof  of  actual  service.  Jones 
V.  Brown  et  alt.  Peake,  233,  and  1  Esp. 
217.     Kenyon,  C.  J.  1794. 

Sedvide  Gray  v.  Jeffries,  Cro.  Eliz. 
55. ;  Barham  v.  Dennis,  ibid.  769,  70. ; 
Postlethwaite  v.  Parkes,  3  Burr.  1878. ; 
Bennett  v.  Allcott,  2  T.  R.  166,  8. 

6.  No  action  will  lie  for  an  injury 
arising  from  the  defendant's  letting  loose 
a  fierce  dog  in  his  own  yard  for  the  pro- 
tection of  the  premises  at  night.  Brock 
V.  Copeland,  1  Esp.  203.  Kenyon,  C. 
J.  1794. 

7.  But  the  owner  is  answerable  for  a 
mischief  occasioned  by  keeping  a  fierce 
bull  in  a  field  over  which  there  is  a  dis- 
puted right  of  way,  where  he  has  occa- 
sionally acquiesced  in  the  exercL^  of 
such  nght«  Anonymous,  cited  1  Esp. 
204.    Kenyon,  C.  J.  and  K.  B. 

8.  A  plamtiff  who  omits  to  give  evi- 
dence applicable  to  one  of  two  distinct 
demands  comprised  in  one  declaration^ 
and  takes  a  verdict  for  the  other  demand 
only,    is  not   thereby  precluded   from 

afresh  action  for  the  unsatisfied 
demand^  Seddonw.  Tutop,  1  Esp,  401. 
Kenyon,  C.  J.  1795. 

And  the  court  of  K.  B.  discharged  a 
rule  for  a  new  trial.  Ibid,  and  6  T.  R. 
607.  And  see  Hitchin  v.  Campbell, 
2  Bla.  827,  S.  C.  3  Wils.  304;  Brad^ 
Bryan,  Willes,  268,  S.  C. 
'7  Mod.  349;  Ravee.y.  Farmer,  4  T, 
R.  146;  Smith  v.  Johnson,  15  East, 
213. 8  Wentw.  XXVI.  Evidence,  A  (a)  2. 

9.  It  is  stated  to  have  been  decided, 
that  a  bankrupt  cannot  sue  his  assignees 
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ibr  hb  illowance.     Otoavu  y.  Potts. 
1   Etp.   396.     Kenyon,  C.  J.   1795. 
Sed  vide  S.  C.  6  T.  R.  548. 

10.  A.  pretending  to  be  executor  to 

B.  reoeires  a  debt  from  C. ;  B.  in  a 
compromise  with  A.,  allows  this  pay- 
ment: SefMe^  that  B.  cannot  o/lter- 
wards  sue  C.  for  the  amount.  Jones  v. 
Booths,  2  Esp.  600.  Eyre,  C.  J.  1797. 

11.  But  if  the  action  be  commenced 
hsfbre  the  making  of  the  compromise, 
suc^  compromise  is  no  defence.    Und, 

12.  Nor  if  made  whilst  B.  was  in  pri- 
son at  the  suit  of  C.     Ibid. 

13.  SembUf  that  where  A.  driving  on 
the  wQons  side  of  a  wide  road  is  met  by 
B.,  who  forces  himself  between  A.  and 
the  foot  path,  for  the  purpose  of  assert' 
ing  the  naht  of  the  road,  B.  is  uable  for 
any  accident  occasioned  thereby.  Cm- 
den  y.  Fentham,  2  Esp.  685.     Kenyon, 

C.  J.  1798,  and  K.  B.  1799. 

14.  If  an  English  merchantman  be 
seized  as  prize  by  a  king's  ship,  an  ac- 
tion at  law  cannot  be  maintsdnea,.though 
she  be  released  without  any^proceedings 
in  the  Admiralty  court,  and  thoueh  no 
probable  cause  be  shewn.  Faim  and 
another  t.  Pearson,  4  Campb.  357. 
Ifolt,  113.     Gibbs,  C.  J.  1815. 

15.  This  is  a  good  defence  in  tres- 
pass, under  the  general  issue.    Ibid. 

And  the  court  refused  a  rule  to  enter 
a  nonsuit.    Ibid,  and  2  Marsh.  133. 

16.  A  ghkwt  here  continuing  his  ser 
vice  cannot  sue  for  wages  on  an  implied 
contract.    Alfred  v.  Marquis  of  Fitz 
James,  3  Esp.  3.  Kenyon,  C.  J.  1800. 

17.  G)nsequential  damages  cannot  be 
recovered  for  a  seizure  under  an  ille^ 
warrant,  if  another  action  is  pending 
against  the  party  upon  whose  informa- 
tion the  warrant  issued.  Price  v.  Mes- 
senger, 3  Esp.  96.     Eldon,  C.  J.  1800. 

S.  C.  not  S.  P.  2  Bos.  and  Pull.  158. 

18.  A  servant  caiinot  sue  his  master 
for  refusing  a  character.  Carrol  v.  Bird, 
3  Esp.  201.    Kenyon,  C.  J.  1800. 

19.  Where  a  passenger  removes  to 
another  vessel  in  consequence  of  an 
assault  and  imprisonment  by  the  captain, 
he  cannot  recover  the  additional  passage 
money  as  special  damage,  unless  the 
injury  continued  to  the  period  of  the 
transhipment,  or  he  could  not  remain 
en  board  with  a  reasonable  regard  to 


his  own*  safety.      Boyce  y.  Bayliffe, 
1  Campb.  58.  Ellenborough,  C.  J.  1807. 

20.  No  action  will  lie  on  the  judg- 
ment of  a  colonial  court,  if  the  defendant 
was  never  served  with  process,  and  never 
had  an  opportunity  of  defending  the 
action ;  almough  it  be  the  practice  of 
that  court  to  proceed  to  judgment  upon 
a  return  of  process,  "  served  by  nailing 
a  copy  of  the  declaration  to  the  court- 
house door.**  Buchanan  v.  Rucker, 
I  Campb.  63.  Ellenborough,  C.  J.  1807. 

And  the  Court  refused  a  rule  to  set 
aside  a  nonsuit ;  9  East,  192. 

21.  An  action  will  lie  upon  a  decree 
of  the  chancery  in  Jamaica,  ordering  the 
defendant  to  pay  a  definite  sum  to  the 
complainant.  Waaler  v.  Robins,  I  Campb. 
253.     Ellenborough,  C.  J.  1808. 

22.  In  an  action  for  negligence  against 
a  coach  owner  for  overturning  the  plain- 
tiff*s  wife,  in  consequence  of  which  she 
lingered  and  died,  the  jury  are  to  give 
damages  with  reference  only  to  the  in- 
jury sustained  during  the  wife*s  illness. 
They  cannot  take  into  consideration  the 
plaintiflTs  loss  and  grief  on  occasion  of 
ner  death.  Baher  v.  BolUm,  1  Campb. 
493.    Ellenborough,  C.  J.  1808. 

Ace.  Hiffgin's  case,  Noy's  Rep.  18. 
Sed  vide,  I,  4.  5.  1.  Ibid.  4.  5.  3.  2  ; 
Roll.  Abr.  557.  pi.  21 ;  Anon,  cited  1 
Keb.  847.    And  see  1  Salk.  12. 

23.  In  trespass,  the  death  of  plaintiff's 
wife  may  be  shewn  as  evidence  of  the 
violent  nature  of  the  assault,  but  not  in 
ags^ravation  of  damages.  Huxley  v.  Berg 
1  Stark.  98.    Ellenborough,  C.  J.  1815. 

24.  An  action  lies  against  a  person 
who  discharges  a  gun  so  near  an  ancient 
decoy  as  to  frighten  away  the  wild  fowl, 
though  he  do  not  fire  into  the  decoy,  or 
with  intention  to  injure  plaintiff.  Car- 
rington  v.  Taylor,  2  Campb.  258.  Idac- 
donald,  C.  B.  Chelmsford,  1809. 

And  the  court  of  K.  B.  refused  a  rule 
for  setting  aside  verdict  for  the  plaintiff; 
ibid,  and  11  East,  571.  And  see  Kee^ 
ble  V.  HickermgiU,  11  Mod.  74,  130; 
Holt,  14 ;  3  Salk.  9 ;  Bull.  N.  P.  79  ; 
S.  C.  more  fully  reported,  11  East, 
574,  n. 

25.  A  judginent  by  nU  dicit  in  the 
supreme  court  of  Jamaica,  in  which  it  is 
alleged,  that  the  defendant  appeared  by 
attorney,  is  primd /acte  sufficient  to  sup- 

B  2 
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pOTt  an  action,  without  proof  that  the 
vttoFDey  w^  properly  conatituted  by 
the  defeodaDt,  or  that  the  latter  was 
within  the  jurisdiction  of  the  colonial 
court.  Malony  v.  OibhonSy  2  Campb. 
502.    Ellenborough,  C,  J.  1810, 

26.  The  law  implies  no  promise  to 
repay  a  sheriff  the  expenses  incurred  in 
keeping  possession  under  a  fi.  fsi,  ulti- 
malely  abandoned  on  accofunt  of  the 
refusal  of  an  indemnity.  BUhe  v.  Have- 
lock^  3  Campb.  374.  Ellenboroagh, 
C.  J.  1813. 

27.  Nor  will  an  action  Ke  even  where 
the  defendant  has  recognized  the  claim 
by  paying  money  on  account.     X6. 

28.  A  party  injured  by  the  sentence 
of  an  ecclesiastial  court,  exceeding  its 
jurisdiction,  may  maintain  an  action 
against  the  judge.  Beaurairiy  gent  v. 
Sir  W.  ScoH,  3  Campb.  388.  Ellenbo- 
rough, C.  J.  1813. 

And  see  Doctor  and  Student,  dial  2. 
cap.  32, 

B.  Notice  op  action^ 
(^d  see  post.  Attorney,  pi.  5.) 

29.  A  letter  from  an  attorney,  stating 
that  he  is  instructed  to  take  legal  pro- 
4:eedings,  unless  a  demand  be  complied 
with,  18  not  a  notice  of  action.  Lewis 
w.  Smith,  Holt.  27,     Gibbs,  C.  J.  1815. 

C.  Proper  parties. 

C.  (a)  PUuKtif. 

(And  see  post.  Trespass,  pi.  17, 18.) 

30.  On  the  cutting  down  of  timber 
en  lands  demised  for  yeavs,  the  legal 
property  veats  in  the  reversioner,  who 
alone  can  maintain  trespass  for  an  as-- 
portation.  Evans  y.  EvanSf  2  Campb. 
491.    Lawrence,  J.  Monmouth,  1810. 

'  And  see  Berry  ▼.  Herd,  Palm.  327  ; 
Cro.  Car.  242;  7  T.  R.  13;  Selw. 
1191. 

31 .  Afumiture  broker,  to  whom  goods 
are  sent  on  sale  or  retumy  has  a  special 
property  therein,  which,  coupled  with 
the  actual  possession,  will  enable  him  to 
maintain  trespass  in  his  own  name.  Col^ 
willy.  Beeves  2  Campb,  573,  Ellen- 
botough,C.  J.  1811. 


3^.  And  it  is  no  defence,  upon  the  fu- 
neral issue,,  that  the  gocfda  were  fra«d\»« 
lently  mixed  by  the  plaintiff  with  those 
o£  A.  for  the  purpose  of  screening  the 
goods  of  the  latter,  which  ithe  defendant 
had  a  right  to  take  under  a  eommissloB 
of  bankrupt  against  him,  unless  the 
goods,  when  mixed,  could  not  be  di8ti»« 
guished.     Ibid. 

N.  But  the  fraud  may  be  pleaded 
specially.  Grome  v.  Oromey  Palm.  395. 
And  see  Mayor  of  Carlisle  v,  WiUeni^ 
5  East,  2,  7 ;  2  Bla.  Comm.  405. 

33.  A  surviving  partner  may  dedare 
generally  upon  a  contract  entered  into 
with  him  and  his  deceased  partner,  as  a 
contract  made  with  himself  alone.  Ditch^ 
bum  V.  Spracklin  and  otiiersy  5  Esp. 
31.     Ellenborough,  C.  J.  1803. 

Ace.  Richards  v.  Heather y  1  B.  and 
A.  29.  Read's  case,  Sav.  92,  pi.  171*; 
Co.  Litt.  37  b ;  Brereton  et  ux.  v.  -— 
Noy's  Rep.  135 ;  2  Vin.  Abr.  Actions 
(Jomder)  D.  d.  pi.  16;  Hyatv.  Hare^ 
Comb,  383.  recognized,  2  t.  R.  479,  ' 
And  see  1  Saund.  291,  f.  g.  Qreenwa;y 
V.  Homhlovoy  Hardres8,  221;  post  Va- 
JUANCE,  pi.  39.  F.  N.  B,  55  C,  (b)  j 
Holdwich  V.  Chafey  Alejm,  4i  ;.  5  Ves. 
295.  A  surviving  feoffee  may  plead  a 
feoffment  to  himself  without  namitig  his 
joint  feoffee ;  Co.  Lit  185,  and  casei 
there  cited. 

34.  But  a  surviving  lessor  cannot 
recover  on  a  count  for  use  and  occupof 
tion  in  which  his  deceased  co-lessor  is 
not  named.  Lazarus  v.  Simmonds,  A\h 
bott,  J.  London,  6  May,  1818. 

S.  C.  By  the  name  of  Israel  v.  Siv^ 
monsy  2  Stark  356.  And  the  court 
refused  a  rule  to  set  aside  nonsuit  op  the 
ground  that  the  plaintiffs  should  either 
nave  declared  as  survivinff  lessors^  or 
have  stated  that  the  defendant  was 
indebted  to  the  plaintiffs  for  use  and 
occupation,  by  the  permission  and  suf- 
ferance of  them  and  the  deceased.  IHd. 

Ace.  2  Saund.  121,  n.  1 ;  2  M  and  S. 
25  per  Le  BlaniQ,  J,  Ace.  as  to  declara- 
tion against  %  surviving  partner,  Tcssard 
V.  Wareufy  2  Mod.  279,  280 ;  5pa/c?tn^ 
V.  Afurc,  6  T,  R.  363,  5. ;  Com.  Dig. 
Abateuj^t,  F.  8, 
.  35,  If  Iwo  agents  enter  inter  a  contyaot: 
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in  their  own  names  under  a  penalty, 
for  the  sale  and  purchase  of  an  estate, 
MtmhU^  that  an  action  on  the  contract 
must  be  brought  in  the  name  of  one 
arait  against  the  other*  The  Duke  of 
Norfolk  V.  Worthy,  1  Campb.  337. 
Ellenborough,  C.  J.  1808. 

36.  But  where  the  contract  is  re- 
tcindedy  or  cannot  be  performed,  the 
deposit  may  be  recovered  by  the  vendee 
against  the  vendor,  without  shewing  that 
the  amount  has  been  paid  over.     Ibid. 

Ace.  Cary  v.  Webster,  1  Stra.  480. 
And  see  Fieweiiin  v.  Rowe,  1  Bubt«  18 ; 
2  Saund.  47  e. 

37.  A  bargeman  who  carries  malt  be- 
tween buyer  and  seller,  may  sue  the 
former,  on  an  implied  undertaking  to 
return  them  within  a  reasonable  time 
Terry  v.  Barker,  2  Stark.  172.  Ellen- 
borough,  C.J.  1817. 

C.  (b)  Defendant. 
(And  see  ante  B.  (a)  pi.  34  n.) 

38.  If  the  owner  or  hirer  of  a  carnage 
it  driving  it  when  an  accident  happens, 
a  mere  passenger  is  not  liable.  Uavey 
v«  Chamberlain  and  another,  4  £sp. 
229.    Ellenborough,  C.  J.  1802. 

39.  But  where  a  carriage  is  hired  by 
two  persons,  and  used  by  them  jointly, 
one  IS  answerable  for  an  injury  occa- 
sioned by  the  unskilful  driving  of  the 
other.     Ibid. 

40.  If  A.  is  riding  on  the  wrong  side 
of  the  road,  but  leaves  convenient  space 
for  a  carri^  to  pass  him,  and  B.  wan- 
tonly or  negligently  drive  against  him, 
the  latter  is  responsible  for  the  event 
ClttM  v.  Wood,  5  Esp.  44.  Ellenborough, 
C.  J.  1803. 

41.  A.,  jointly  with  others,  employs 

B.  to  sink  a  sewer,  which  is  left  open ; 

C.  fells  in.  A.  is  liable  to  C,  and  may 
be  sued  alone ;  but  he  has  his  remedy 
over  against  B.  Shf  v.  Edgley,  6  Esp. 
6.    EUenborough,  C.  J. 

D.  Joinder  in  action. 

D.  (a)  Plaintiffs. 

42.  Though  articles  of  partnership 
give  a  new  partner  a  share  in  past  trans- 
actions, he  cannot  join  in  suing  upon 
a  contract  made  before  he  became  a 
partner.  Wihfbrd  et  «//^  v.  Wood,  1 
Esp.  182.     Kcnvon,  C.  J,  1794. 


43.  The  nonjoinder  of  a  dormant  part- 
ner is  no  ground  of  nonsuit.  Leveck 
and  Pollard  v.  Shafioe,  2  Esp.  468. 
Kenyon,  C.  J.  1796. 

S,  P.  Lloyd  V.  Archbowle,  2  Taunt. 
324 ;  Mawman  v.  Gillett.  Ibid.  325,  n. 

44.  A.  demised  to  B.,  C,  and  D.,  jointly ; 
B.  and  C,  without  the  privity  of  A., 
released  their  interest  to  D.,  who  had 
exclusive  possession ;  A.  distrained  goods 
put  upon  the  premises  by  E.,  who  had 
notice  of  the  release,  for  rent  due  from 
B.,  C,  and  D.  it  was  held  that  a  joint 
action  would  not  lie  a^inst  B.,  C,  and 
D.  for  money  paid  by  E.  to  redeem  the 
di.stress,  Exall  v.  Partridge  Jones,  et 
alt.  3  Esp.  8.     Kenyon,  C.  J.  1796. 

But  the  court  of  K.  B.  decided,  that 
they  were  jointly  liable,  and  set  aside 
nonsuit.     Ibid,  and  8  T.  H.  309. 

And  see  Jenkins  v.  Tucker,  1  H.  Ula. 
90,  3.  Rex  V.  Inhabitants  of  Bridge 
water,  3  T.  R.  550,  1  Child  v.  Morley, 
8  T.  R.  610,  4. 

45.  If  several  persons  club  for  the 
purpose  of  buying  coals  to  be  divided  in 
certain  proportions  amongst  them,  one 
member  of  the  club  caimot  bring  a  se- 
parate action  for  the  non-delivery  of  his 
allotment.  Everett,  qui  tarn.  v.  Tin*^ 
dall,  5  Esp.  169.  Ellenborough,  C.  J. 
1804. 

46.  By  the  usage  of  the  herald's  of- 
fice, the  herald  and  pursuivant  in  atten- 
dance, share  the  profits  of  business  begun 
whilst  they  are  jointly  on  duty.  Held, 
that  they  may  join  in  an  action  upon  a 
contract  for  work  and  labour  entered  into 
with  one  of  them.  Toumseud  and  an* 
other  v.  Neale,  2  Campb.  190.  Ellen- 
borough, C.  J.  1809. 

47.  Three  persons  give  their  join/  and 
several  bond  to  the  sheriff  to  indemnify 
him  against  an  act  in  which  they  are  se* 
verally  interested.  Two  pay  the  whole. 
They  cannot  maintain  a  joint  action 
against  the  third  for  a  contribution. 
Kelhy  and  Vernon  v.  Steel,  5  Esp.  194. 
Ellenborough,  C.  J.  1805. 

Ace.  Brand  v.  Boulcott,  3  Bos.  and 
PmU.  235.  And  see  Grahamv.  Robertson, 
2  T.  R.  282 ;  Osf»ome  v.  Harpy,  5  East, 
225,  S.C.  1  Smith,  411. 

D.  (b)   Defendants. 

48.  To  charge  A.  and  B.  as  partners, 
the  record  of  an  is5ue  between  A^  and  B. 
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directed  for  the  purpose  of  trying  the 
fact  of  the  partnership,  is  evidence, 
Whately  v.  Menhem  and  Levy^  2  Esp. 
608.     Kenyon,  C.J.  1797. 

49.  Where  to  a  declaration  on  a  joint 
contract,  one  of  the  defendants  pleads  in- 
fancy, the  plaintiff  cannot  enter  a  nolle 
prosequi  as  to  the  infant.  He  must  dis- 
continue, and  commence  a  new  action 
against  the  adult.  Chandlery.  Parkesand 
Dankesy  3  Esp.  76.  Kenyon,  C.  J.  1800. 

50.  S.  P.  ruled  in  Jaffray  v.  Frebain, 
Wilson  and  Black,  5  Esp.  47.  Ellenbo- 
rqugh,  C.  J.  1803. 

And  see  Boulter  v.  Ford,  1  Sid.  76. 
S.  C.  1  Keb.  284.  Blake's  case.  1  Sid. 
378 ;  Nokev.  Ingham,  1  Wils.  89 ;  Teed 
y.Elworlhy,  14East,  210.  3 Taunt. 307. 

61.  Where  three  persons  are  sued 
jointly  in  trespass,  the  plaintiff  can  only 
recover  for  those  injuries  in  which  they 
were  all  concerned.  Aaron  v.  Alex' 
ander,  Crowley^  and  Solomons,  3. 
Campb.  35.     Ellenborough,  C.  J.  ]  8 1 1 

Sed  vide  Tidd,  866,  7. 

52.  To  entitle  the  plamtiff  to  proceed 
for  an  injury  with  which  only  one  or  two 
of  the  defendants  are  chargeable,  he  must 
suffer  the  rest  to  be  acquitted.     Ibid. 

53.  And  in  this  case  the  judge  will 
certify,  under  8  and  9  Will.  3.  cap.  11, 
that,  there  was  a  reasonable  cause  for 
making  them  defendants.     Ibid. 

54.  It  is  in  the  discretion  of  the  judge 
whether  he  will  direct  the  acquittal  of  a 
co-defendant,  in  tort,against  whom  no  evi- 
dence has  been  given  at  the  close  of  the 
plaintiff's  case.  Davis  v.  Living,  and 
others.    Holt  275.  Gibbs,  C.  J.  1816. 

55.  Sheriffmaysue  two  parliamentary 
^  candidates  upon  an  express  joint  promise 

to  pay  the  expense  of  certain  prepara- 
tions for  the  election.  Wathen  v.  Smi- 
dys  and  another,  2  Campb.  640.  I^w- 
rence,  J.  Gloucester,  1811. 

56.  But  semble^thQi  where  the  nature 
of  the  preparations  has  not  been  previ- 
ously settled,  and  no  joint  contract  has 
been  made,  the  sheriff  must  sue  each 
candidate  separately  upon  18  Geo.  2. 
cap.  18.     Ibid. 

57.  Persons  dining  together  at  a  ta- 
vern, are  jointly  liable  for  the  whole  bill. 
foster  v.  Taylor,  gent.  3  Campb.  49. 
Ellenborough,  C.'J.  1811. 

58.  But  semble,  that  officers  messing 
together,  arc  liaHc  for  their  respective 


shares  only.  Brown  v.  Doyle  and  other Sf 
3  Campb.  3 1 .  Ellenborough,  C.  J.  1 8 1 1 . 

E.  Form  of  action. 

E.  (a)  Account,  or  assumpsit, 

(And  see  2  Vin.  Abr.  3,     Keilw  77  b.) 

59.  Held  that  the  only  remedy  at  law 
upon  an  account  current  between  mer- 
chants is  an  action  of  account.  In  as^ 
sumpsit  the  plaintiff  will  be  nonsuited. 
Scott  V.  M'Intoih,  2  Campb.  238.  Ellen- 
borough, C.  J.  1809. 

S.  P.  Lincoln  v.  Parr,  2  Keb.  781. 
And  see '  the  distinction  in  Farrington 
V.  Lee,  1  Mod.  269  ;  Wilkin  v.  Wilkin, 
1  Salk,  9 ;  Pouller  v.  Cornwall,  ibid ; 
Sandys  v.  Blodwell,  W.  Jon.  401.  See 
also  Owsion  v.  Ogle,  13  East,  538. 
Beawes  L.  M.  50.  Co.  Litt,  146  a.  But 
see  Tomkin  v.  Willshear,  5  Taunt.  431, 
contra. 

E.  (b)  Assumpsit,  or  covenant. 

(And  see  Covenant,  C.  ;  Deed,  A.  1. 
2  Viri.  Ab.  4.) 

60.  If  a  feme  covert,  without  autho- 
rity, contract  with  a  servant  by  deed,  the 
latter,  after  performing  the  service,  may 
sue  the  husband  in  assumpsit.  White  v. 
Cuyler,  1  Esp.  200.  Kenyon,  C.  J. 
1794. 

And  the  court  of  K.  B.  discharged  a 
rule  for  setting  aside  a  verdict  for  the 
plaintiff.     Ibid,  and  6  T.  R.  176, 

And  see  Brownw.  Benson,  3  East,  333. 

61.  An  indenture  between  A.  and  B.  is 
executed  by  A.  only.  He  cannot  sue  B. 
on  the  deed,  but  must  bring  t^sumpsit. 
Sutherland  v.  Lishnam,  3  Esp.  42.  El- 
don,  C.  5.  1799. 

And  see  2  Stra.  744,  Chesman  vl 
Nainby:  Brett  J.  Cumberland,  3  Bnht. 
163.  3d  resolution. 

E.  (c)  Assumpsit,   special,  or   indcbi* 
tatus. 

(And  see  Bills  and  Notes,  I.  (d)  ; 
Gaming,  A.  (a)  2  a;  Vendor  and  Pur- 
chaser, C.,D.,  F.) 

62.  Indebitatus  assumpsit  does  not  lie 
on  a  collateral  promise  to  pay  for  goods 
sold  to  a  third  person.  Alines  v.  6'«i/- 
thorpe,  2  Campb.'  215.  Ellenborough, 
C.  J.  1809. 
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Sed  vide  Plowd,  183.  Vide  etiam,  1 
Saund.  211  a,  b. 

63.  Where  goods  sent  an  sale  or  return 
are  not  returned  within  a  reasonable 
time,  the  value  may  be  recovered  in  an 
action  for  goods  sold  and  delivered. 
Bailey  v.  Gouldsmiih^  Peake  56.  Ren- 
yon,  C.  J.  1791. 

64.  Where  goods  are  sold  at  credit,  and 
the  vendor  discovers  that  the  purchase  is 
fraudulent,  he  may  sue  the  vendor  with- 
out waiting  the  expiration  of  the  credit 
De  Symons  v.  Mtnchfwicky  1  Esp.  430. 
Eyre,  C.  J.  1795. 

65.  If  the  vender  sof  an  estate  have  not 
such  a  title  as,  by  the  conditions  of  sale, 
he  engaged  to  make  to  the  purchasers, 
the  latter  may  recover  back  the  deposit 
without  declaring  on  the  special  con- 
tract. Farrery*  Nightingale,  2£spi  640. 
Kenyon,  C.  J.  1798. 

And  see  Joknsan  v.  Joknsonf  3  Bos. 
and  Pul.  162,  6;  Cripps  v.  Read,  T. 
R.  606 ;  Giles  v.  Edwards,  7  T.  R.  181. 

E.  (d)  Replevin,  or  detinue. 
(See  Replevin,  post.) 

E.  (e)  Replevin,  or  trover. 
(See  Replevin,  post.) 

E.  (f)  Trespass,  or  case. 

(And  see  Fitz  Trespas,  241,  4 ;  2  Vin. 
Abr.  1,6;  2Saund.47k;  F.N. B.  168 
c;  ib.  173  E.  note  (a) ;  ib.  178  H.) 

66.  If  A.  even  carelessly  drive  against 
B.'s  horse,  it  is  trespass.  Sheldrtck  v. 
Abery,  et  alt.  1  Esp.  55.  Kenyon,  C.  J. 
1793. 

67.  Ruled,  that  if  A.  lay  hold  of  B. 
anid  give  him  in  charge  to  a  constable  on 
a  mistaken  suspicion  of  felony,  B.  may 
maintain  case,  but  not  trespass  against 
A.  Stonehouse  v.  Elliott,  1  Esp.  272. 
Kenyon,  C.  J.  1795. 

But  the  court  of  K.  B.  discharged  a 
rule  for  setting  aside  a  verdict  which  had 
been  taken  nominally  only,  for  the  plain- 
tiff in  trespass,  6  T.  R.  315. 

And  seeSamuel  v.  Payne,jyoug\.  358 ; 
Morgan  v.  Hughes,  2  T.  R.  351 ;  Calde- 
cott,  291;  Bum's  Justice,  tit.  Arrest. 
Post  Defamation,  D.  F.  N.  B.  173. 
(n)  a. 

68.  In  trespass  for  driving  against  the 
plaintiff,  it  is  necessary  to  shew  that  the 
defendant  was  himself  driving.    Leame 


v.  Bray,  5  Esp.  18.     Ellenborough,  C. 
J.  1803. 

And  see  M*Manus  v.  Cricket,  1  East, 
106;  Huggett  v,  Montgomery,  2  N.  R. 
446. 

69.  If  the  carriage  were  driven  by  a 
servant,  the  remedv  against  the  master 
would  be  case.  Leame  v.  Bray,  ubi 
supra. 

70.  It  will  not  be  presumed  that  the 
master  was  driving.     Ibid. 

S.  C.  not  S.  P  P.  3  East,  598. 

71.  A.'s  horses  are  hired  by  B. ;  C. 
drives  a  cart  against  them ;  A.'s  remedy 
is  case  for  the  injury  done  to  his  rever- 
sionary interest.  Hall  r.  Pickard,  3 
Campb.  187.  Ellenborough,  C.  J.  1812. 
Ace.  Gordon  v.  Harper,  7  T.  R.  9. 

72.  Butastablekeeperwholetsouta 
chaise  and  horse,  driven  by  his  own  ser- 
vant, has  such  a  possession  as  will  enable 
him  to  maintain  trespass  for  an  injury 
done  even  by  the  hirer.  Dean  v.  Bran^ 
thwaite,  5  Esp.  35.  Ellenborough,  C. 
J.  1803. 

73»  Case,  for  injuring  the  plaintiff's 
reversionary. interest,  lies  for  voluntary 
waste  committed  by  the  tenant  after  the 
expiration  of  a  notice  to  quit.  Burchell 
V.  Homsby,  1  Campb.  360.  Ellenbo- 
borough,  C.  J.  1808. 

74.  Though  trespass  will  also  lie.  fbid* 
And  see  Taunton  v.  Cost  or,  7  T.  R.  431 ; 
Davis  V.  Cmmop,  1  Price,  53. 

75.  Trespass  may  be  maintained  by  A, 
the  owner  of  one  vessel,  against  the  owner 
of  another,  who  is  himself  at  the  helm, 
and  by  whose  unskilful  steering,  A.*s 
vessel  IS  unintentionally  run  down.  Co* 
veil  V.  Laming,  1  Campb.  497.  Ellen- 
borough, C.  f.  1808. 

Ace.  Leame  v.  Bray,  3  East,  593. 
Contm  Rogers  v.Imbleton,  2  N.  R.  117. 
And  see  Huggett  v.  Montgomery,  2  N. 
R.  446. 

76.  Though  by  11  Geo.  2.  cap.  19.  s. 
19.  a  party  aggrieved  by  an  irregular 
distress  may  recover  full  satisfaction  for 
the  special  damage  in  an  action  of  tres- 
pass, or  on  the  case  at  the  election  of  the 
plaintiff,  trespass  will  not  lie  where  the 
irregularity  consists  merely  in  non/ea^ 
sance.  Messing  v.  KembU,  2  Campb. 
1 15.    Ellenborough,  C.  J.  1808. 

77.  S.  P.  admit  t  per  tot.  cur.  ;  and, 
that  trespass  will  lie  for  continuing  on 
the  premises  after  the  five  days  given  by 
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9  W.  and  M.  st.  1  cap.  5.  per  Le  Blanc 
fmd  Bayley»  J.  J.  Jfmterbaume  v.  Mor^ 

fan,  2  Campb.  117,  and  11  East,  395. 
LB.T.T.  1808, 

78.  Where  an  injury  has  been  re- 
ceived from  the  immediate,  though  un- 
intentional, wrongful  act  of  the  defend- 
ant, the  remedy  is  trespass^  not  case. 
Lotan  V.  Cross^  2  Campb.  465.  Ellen- 
borough,  C.  J.  1810. 

79.  And  this*  doctrine  having  been 
lettled  in  the  case  of  Leame  v.  Bray^  3 
East,  393,  the  court  will  not  suffer  the 
same  point  to  be  raised  upon  a  motion 
for  a  new  trials  grounded  upon  a  con- 
trary decision  in  C.  P.  S.  C.  in  K.  B. 
M.II8IO.     Ibid. 

N.  Sec  Huggcti  V.  Montgomery 9  2  N. 
R.  446. 

80.  A  count  for  an  assault  upon  the 
plaintiff  may  be  joined  with  a  lervitium 
mmisit.  Ditcham  v.  Bond^  3  Campb.  526, 
n;  K.B.  E.  T.  1814. 

81.  A.  having  recovered  against  B.,  for 
drivhig  holdfasts  into  A.*s  wall,  to  sup- 
port a  nuisance,  should  declare  in  case 
for  the  continuance  of  the  injury.  Law 
rencey.  Obee,  1  Stark.  22.  Ellenbo- 
rough,  C.J.  1815. 

82.  The  putting  out  of  a  board  which 
overhangs  A.'s  land,  will  not  entitle  A. 
to  an  action  of  trespass*  Pickeringv, 
Rudd,  4  Campb.  219.  1  Stark.  56.  £1- 
lenborough,  Cf.  J.  1815. 

F.  Cross  action. 

83.  In  an  action  against  an  artist  for 
unskilfully  varnishing  prints,  the  pro- 
duction of  the  record  of  a  judgment  at 
his  suit,  against  the  owner  for  work  and 
labour  generally,  is  no  defence.    Sintze- 

.   nick  V.  LucaSf  1  Esp.  43.     Kenyon,  C. 
J.  1793. 

84.  Although  the  former  cause  of  ac- 
tion be  identified  with  the  present  trans- 
action, and  it  be  shewn  that  no  objection 
was 'then  made  on  the  score  of  the  im- 
perfection  of  the  workmanship.     Ibid. 

85.  But  in  a  subsequent  case,  where  a 
merchant  had  recovered  damages  against 
his  &ctor,  for  sending  an  article  of  qua- 
lity inferior  to  order,  it  was  held,  that 
the  factor  could  not  maintain  a  cross  ac- 
tion for  his  commission;  or  this  claim 
might  have  been  urged  in  reduction  of 
dam^es  in  the  former  action.    Kist  and 


And  seepott  AaENT,  21.  >  AssuMPMr^ 
B. ;  Condition^  A.  1,  2 ;  Pleadino 
C.  (c). 

And  for  cases  of  neouperf  see  18  Vin. 
Abr.  Rent.  (H  c)  pi.  2 ;  F.  N.  B.  58  H. 

86.  The  non-compliance  with  a  cofve- 
nant  to  sail  by  the  first  wind,  cannot  be  set 
up  as  an  answer  to  an  action  for  freight, 
or  be  given  in  evidence  in  mitigation  of 
damages.  It  must  form  the  subject  of  a 
cross  action.  Bomman  v.  Tooke^  1 
Campb.  377.  Ellenborough,  C.J.  1808. 

87.  So,  damage  occasioned  by  bad 
stowage,  Sheels  v.  DavieSf  4  Campb.  119. 
EUenboroueh,  C.  J.  1814. 

But  tee  Assumpsit,  B. 


ACTION  ON  THE  CASE. 
A.  Torts  to  persons.  • 

(a)  Criminai  eonversaiion. 
(b)  Harbouring  wives. 

(c)  Seducing  daughters. 
(d)  Enti  citig  away  servants. 

(e)  Keeping  mischievous  animais. 

(f)  Using  dangerous  instrumenis. 

J{g)  Malicious  arrest. 

(h)  Malicious  prosecution. 

(i)  Mi^asance  in  driving  carriages. 

B.  Torts  to  personal  property, 

(a)  Misfeasance  in  steering  ships. 

(b)  Nonfeasance. 

(c)  Obstruction  of  plaintiffs  trade. 

(d)  Misrepresentations  {f  solvency. 

(e)  Deceit  in  sales. 
(f)  Perjury. 

C.  Torts  to  real  property. 
(a)  Obstruction  of  ways. 

(b)  Obstruction  of  windows. 
(c)  Nuisance  to  water  courses. 

(d)  Negligence  in  enclosing  buildings. 

(e)  Injury  to  reversionary  interest. 

A.  Torts  to  persons. 
A.  (a)  Criminal  conversation. 


dam^es  m  tne  former  action.    Am  ana     ^    .    *  JL'  ^»  •"••••"•  •"^"•"•'^•"'7 
otherty.  Atkinson  and  others.  2  Campb.  ( ^<*»e«  Baron  and  Feme,  A.  (a)  5, 11.) 
63.     Ellenborough,  C.  J.  1809  I     1.  Qu.  Whether  an  action  for  cnm* 
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COIL  will  lie  where  the  parties  are  sepa- 
rated by  mutual  consent.  Hodges  v. 
Jfhdhamf  Peake,  39.  Kenyon,  C.  J. 
1791. 

2.  An  action  for  crim.  com.  eannot  be 
maintained  by  a  man  who  has  permitted 
his  wife  to  carrion  an  illicit  intercourse, 
although  not  with  the  defendant.    Ibid. 

And  see  2  Inst.  436;  Sed  vide  ibid. 
435;  Co.  litt  32  a.  n  10;  Fitz.  N.  B, 
89, 0. 

3.  Semhie,  that  no  action  lies  for  an 
act  of  adiiltery  committed  after  the  hus- 
band andwife  are  separated.  Weedon  v. 
TimbreUf  1  Esp.  16.  Kenyon,  C.  J. 
1793. 

And  the  court  of  K.  B.  discharged  a 
rule  for  a  new  trial ;  5  T.  R.  357. 

4.  S.  P.  ruled  in  Barteht  v.  Hawker, 
Peake  7.     Kenyon,  C.  J.  1790. 

Sed  vide  Chambers  v.  Caulfield^  6 
East,  244, 9, 54 ;  S.C.  2  Smith,  356, 65. 

5.  A  master,  upon  the  seduction  of 
his  servant,  may  recover  damages  beyond 
the  mere  loss  of  service,  though  he  be 
not  related  to  her.  Fores  v.  Wilson^ 
Peake,  55.     Kenyon,  C.  J.  1791. 

And  see  /rtcin  v.  Dear  man,  11  East, 
23.         - 

6.  In  an  action  for  crim.  con.  evi- 
dence of  the  wife*8  misconduct  with 
others,  previously  to  the  commission  of 
the  act  K>r  which  the  action  is  brought, 
is  admissible  in  mitigation  of  damages. 
Elsam  V.  Fawceti,  2  Esp.  562.  Kenyon, 
C.J.  1797. 

7.  Or  a  letter  from  her,  enticing  the 
defendant   into  the  connection.     Ibid, 

And  see  Gardiner  v.  Jadis^  Selw.  N. 
P.  25.  Hodgson's  case,  Phill.  Ev. 
140. 

8.  But  subsequent  acts  of  misconduct 
are  not  admissible.    Ibid. 

9.  An  unsuccestful  attempt  by  the 
defendant  to  impeach  the  husl^d*s  cha- 
racter, will  not  entitle  the  latter  to  call 
witnesses  in  support  of  his  character. 
King  v.  Francis,  3  Esp.  116.  Kenyon, 
C.  J.  1800. 

10.  A  witness  may  be  called  by  the 
husband  to  prove  the  representation  made 
to  him  by  tne  wife  on  leaving  his  house 
for  the  purpose  of  rebutting  a  suspicion 
of  connivance  in  her  elopement.  iJoare 
v^  Allen,  3  Esp.  276.  Keiiyon,  C.  J. 
1801. 

11.  Where  the  husband  and  wife  ne- 


cessarily live  apart,  letters  expressive  of 
their  attachment  maybe  read  to  increase 
the  damages,  provided  it  can  be  dis- 
tinctly shewn  that  they  were  written  at  a 
time  when  there  was  no  suspicion  of 
misconduct.  Edwards  v.  Crock,  4  Esp* 
39.     Kenyon,  C.  J.  1801. 

12.  in  this  action  letters  written  be- 
tween husband  and  wife  are  admissible 
without  shewing  why  they  lived  apart,  if 
there  be  some  evidence  that  were  not 
written  subsequently  to  their  date.  TrC'^ 
lawney  v.  Colman,  2  Stark.  191.  Hol- 
royd,  J.  1817. 

And  the  couit  refused  a  rule  for  a  new 
trial.     Ibid. 

13.  And  semble,  it  is  sufficient  for  the 
purpose  of  proving  this,  if  a  witness  re- 
collects the  contents  of  a  letter  written 
about  the  time,  and  corresponding  in 
substance  with  the  one  produced.     Ibid. 

14.  So  a  witness  may  speak  of  the 
judgment  she  formed,  from  the  wife's 
expressions  and  conduct,  of  her  affection 
at  the  time.     Ibid. 

15.  Ruled,  that  an  action  for  crim. 
con.  could  not  be  maintained  by  a  hus- 
band, who,  at  the  time  of  the  injury,  was 
livii^  in  open  adultery.  Wyndkam  v. 
Lord  Wycombe,  4  Esp.  16.  Kenyon^ 
C.J.  1801. 

16.  S.  P.  StTUtt  V.  Marquis  of  Bland- 
ford.     Ibid. 

17.  But  in  a  subsequent  case*  it  was 
held,  that  the  misconduct  of  the  husband 
went  only  in  mitigation  of  damages. 
Bromley^.  Wallace,  4  Esp.  237.  Al- 
vanley,  C.  J.  1802. 

18.  And  that  nothing  short  of  consent 
was  a  bar  to  the  action.     Ibid. 

And  see  Hoare  v.  Allen,  Selw.  12; 
Colley  V.  Cibber,  ibid,  and  Bull.  N.  P. 
27;  Duberley  v.  Gunning,  4  T.  R. 
655. 

19.  If  A.  recover  against  B.  in  an  ac- 
tion for  crim.  con.  he  is  not  precluded 
from  suing  C,  who  appears  to  nave  car-f 
ried  on  an  illicit  intercourse  with  the 
wife  during  the  same  period.  Gregson, 
owf,  ^c.  V.  M*Taggart,  1  Cumpb.  415. 


Ellenborough,  C.  J.  1808. 

A.  (b)  Harbouring  uHves. 

20.  Where  a  woman  is  compelled  by 
ill-treatment  to  leave  her  husband's 
house  any  person  may  receive  and  pro- 
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tect  her.     Bertkon  v.   Cariicright,    2 
Esp.  480.     Kenyon,  C.  J.  1796. 
And  see  Bamfieldv.  Masseyy  1  inira  21. 

21.  And  it  is  sufficient  if  the  wife  re^ 
present  hersel/io  have  been  ill-treated. 
Fkiiip  V.  Squire^  Peake,  82l 

Vide  Y.  B.  20  H.  7.  2.  b. ;  Rex  v. 
Wiseman^  2  Smith,  617,  8. 

As  to  this  action,  see  Y.  B.  1  £.  4. 1.  a ; 
Wvumore  v.  Greet^ank,  Willes,  577; 
F.  N.  B.  51  K. 

A.  (c)  Seducmg  daugJiterSp  Sfc* 
(And  see  Trespass  A.) 

22.  Where  a  father  permits  a  person, 
who  has  confessed  that  he  is  a  married 
man,  to  contmue  his  visits  as  a  suitor  to 
his  daughter  upon  an  alleged  probability 
of  a  divorce,  or  of  the  death  of  the  wife, 
an  action  for  seduction  cannot  be  main- 
tained. Reddie  v.  Scoolty  clerk,  Peake, 
240.     Kenyon,  C.  J.  1794. 

23.  In  this  action  the  plaintiff  may  give 
evidence  of  the'  general  good  conduct  of 
his  family,  and  of  the  number  of  his 
other  children  in  aggravation  of  damages. 
Bedford  y.  M*Kowl,  3  Esp.  119.  EK 
don,  C.  J.  1800. 

24.  But  he  cannot  shew  the  servant^s 
general  character  for  chastity,  unless  that 
character  have  been  impugned  on  the 
other  side.  Bamfield  v.  Massey.  1 
Campb.  460.  EUenborough,  C.  J. 
Maidstone,  1808. 

And  see  King  V*  Francis,  ante  A.  (a)  8. 

25.  An  attempt  to  impugn  the  charac- 
ter of  the  servant  on  his  cross-examina- 
tion is  not  sufficient*  Dodd  v.  Norris,  3 
Campb.  519.    EUenborough,  C.  J.  1814. 

26.  And  it  is  not  sufficient  that  the  de- 
fi^dant  has  attempted  to  prove  a  single 
act  of  unchastity  l^fore  her  acquaintance 
with  him,  if  no  evidence  of  generalhsd 
character  have  been  offered.  Bantfield 
V.  Massey,  wbi  supra. 

And  see  Clarke  v.  Periam,  9  Mod. 
340,6. 

27.  Evidence,  that  the  defendant  pre- 
vailed by  means  of  a  promise  of  marnae;e 
is  inadmissible.  Dodd  v.  Norris,  ubi 
supra. 

28.  Where  a  defendant  has  confessed 
the  seduction,  it  is  mmecessary  to  produce 
the  party  seduced,  though  the  withhold- 
ing of  her  is  open  to  observation.  Far- 
mer V.  Joseph,  Holt.  451,  Wood  B. 
York,  1816. 


And  the  court  refused  a  rule  for  a  new 
trial,  upon  the  ground  of  excessive  da- 
mages.    Ibid. 

Parker  v,  Langley,  10  Mod.  202 ; 
Fisher  v.  Bristotc,  Dougl.  215. 

A.  (d)  Enticing  away  iervanis. 

29.  No  action  lies  for  engaging  a  ser- 
vant from  the  expiration  of  the  period 
for  which  he  is  hired,  though  he  had  no 
mtention  of  quitting  his  master's  service. 
Nicholet  alt  v.  Martyn,  2  Esp.  732,  4. 
Kenyon,  C.  J.  1799. 

As  to  employing  servants  during  the 
term  of  their  engagement,  see  Adams  and 
Bafield'§  case,  1  Leon,  240 ;  Fawcet  v. 
Beavres  et  mx.  2  Lev.  63 ;  Regina  v. 
Daniel,  1  Salk,  380 ;  Hart  v.  Aldridge^ 
Cowp.  54 ;  Blake  v.  Lanyon,  6  T.  R. 
221 ;  Vin.  Abr.  Master  and  Servant,  O. 
Ibid.  R.  6marg. ;  ibid.  R.  7;  Bac.Abr. 
Master  and  Servant,0. ;  lDanv.Abr.201 ; 
Fitz.  Abr.  Trespass,  182;  2  Roll.  Abr. 
Trespass,  556  pi.  11,  12,  13;  F.  N;  B. 
92  K.  (a) ;  ibid,  168  CD. notes  a.,  b.,  c. 

A.  (e)  Keeping  mischievous  animals. 
(And  see  Trespass,  B.  2.) 

30.  Common  report  that  a  dog  has 
been  bitten  by  a  mad  dog,  is  sufficient  to 
make  it  the  duty  of  the  owner  to  confine 
him.  Jones  v.  Perry,  2  Esp.  482.  Ken- 
yon, C.  J.  1796.  S.  C.  Peake's  L.  Ev. 
292. 

31.  And  it  is  said  to  have  been  ruled, 
that  the  owner  of  a  fierce  and  unruly  dog, 
is  bound  to  secure  him  without  notice. 
Ibid. 

32.  But  it  has  since  been  held,  that  it 
is  not  sufficient  to  shew  that  the  dog  was 
fierce,  and  usually  tied  up,  and  that  after 
the  injury  the  defendant  promised  satis- 
faction. Beck  and  wife  v.  Dyson,  4 
Campb.  198.  EUenborough,  C.  J.  1B15. 
And  see  2  Stark.  214.  note  (b). 

33.  Held  that  a  declaration  which 
avers  that  the  dog  was  accustomed  to  bite 
sheep,  is  supported  by  his  having  chased 
sheep  and  j  umped  at  a  man.  Hartley  v. 
HalUwell,  2  Stark.  212.  and  Holt.  617; 
Wood  B.  Carlisle,  1817. 

But  the  court  of  K.  B.  set  aside  the 
verdict  found  for  the  plaintiff.  2  Stark. 
212.  Mason  v.  Keetinfr,  12  Mod.  332. 
S.  C.  differently  reputed.  1  Lord  Raym, 
606;  Bayntine  v.  Sharp,  1  Lutw.  90. 
Buxendine  v.  Sharp,    2    Salk,    662; 
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Smik  V.  Pekh,  2  Stra.  1264.  ante,  p.  2. 
§5,6. 

A.  (f)   Using  dangerous  instruments. 

34.  A  party  who  entrusts  a  gun  to  in- 
discreet hands,  must  render  it  perfectly 
innoxious.  Dixon  v.  Be//,  1  Stark.  287. 
Ellcnborough,  C.  J.  1816. 

35.  Held  that  in  the  estimate  of  special 
damage,  surgeon's  bill,  though  unpaid, 
may  be  taken  into  accoimt,  but  physi- 
cian's fees  not,  unless  paid,  for  they  are 
not  recoverable.  Dixon  v.  Bell,  1  Stark. 
287.     Ellcnborough,  C.  J.  1816. 

A.  (g)  Malicious  arrest. 

36.  In  this  action  it  is  not  sufficient  to 
prove  the  affidavit,  the  writ  returned 
cepi  corpus f  the  actual  arrest,  and  judg- 
ment of  non  pros.  To  shew  that  the  ar- 
rest was  made  under  the  defendant's 
writ,  it  is  necessary  to  prove  the  warranty 
Uoyd  V.  Harris f  Peake,  174.  Ken- 
yon,   C.  J.  1793. 

And  see  Drake  v.  Syhes,  7  T.  R.  113. 
Post  Trespass,  B. ;  Sheriff  C. 

37.  To  shew  the  former  suit  determin- 
ed, sembie,  that  it  is  not  sufficient  to  pro- 
duce the  judge's  order  to  stay  proceed- 
ings upon  payment  of  costs,  and  to  prove 
that  tne  costs  were  paid  accordingly. 
Kirk  V.  French^  1  Esp.  80.  Kenyon, 
C.  J.    1794. 

Ace.  Barton  v.  Mt/b,  Cases  temp. 
Hardw.  125,  6.  And  see  Goddard  v. 
SmUhy  1  Salk,  21.  S.  C.  2  Salk,  456. 
S.  C.  more  fully  reported,  6  Mod.  262. 

38.  But  the  production  of  the  rule  of 
court  to  discontinue,  with  proof  of  the 
taxation  and  payment  of  costs,  is  suffi- 
cient. Bristow  v.  Haywood^  3  Campb. 
213.  1  Stark.  48.  EUenborough,  C.  J. 
1815. 

39.  Although  it  be  averred  that  the 
plaintiff  was  detained  until  he  found  bail, 
any  detention  under  the  arrest  will  sup- 
port the  action.     Ibid, 

40.  The  discontinuance  of  an  action 
on  a  bill,  in  respect  of  which  the  party 
had  been  previously  discharged  by  the 
laches  of  the  plaintiff,  is  not  sufficient  to 
raise  the  presumption  of  malice.  Ibid, 
1  Stark.  48. 

41.  It  lies  upon  the  plaintiff  to  fix  the 
defendant  with  full  knowledge  that  the 
sum  sworn  to  was  not  due.  The  circum- 
stance of  his  taking  a  less  sum  out  of 


court  is  not  sufficient.    Jackson  v.  Bur' 
Uishy  3  Esj).  34.     Kenyon,  C.  J.  1799. 
N,  Nor  is  a  judgment  of  Nonpros. 
Sinclair  v.  Eldred,  4  Taunt.  7. 

42.  Declaration  stated,  that  B.,  the  now 
defendant,  had  no  cause  of  action,  to  the 
amount  of  10/.,  against  A.,  the  now 
plaintiff.  It  appeared  that  B.  had  a  de- 
mand of  12/.,  but  that  he  had  held  A.  to 
bail  for  a  much  larger  sum.  The  trial 
was  suffered  to  proceed  by  Gould,  J. ; 
but  the  court  of  K.  B.  set  aside  a  verdict 
for  the  plaintiff.  Wilkinson  v.  Mawbey^ 
bart.  cited  1  Campb.  297. 

43.  But  where,  upon  a  similar  declara- 
tion, it  appeared  that  B.  had  a  demand 
against  A.  for  1001.  for  a  different  cause 
of  action  from  that  expressed  in  the  affi- 
davit, but  was  indebted  to  A.  in  a  greater 
amount  upon  the  balance  of  accounts,  it 
was  held  that  A.  might  recover.  We^ 
therden  v.  Embden^  1  Campb.  295. 
Mansfield,  C.  J.  1808. 

And  B.  having  moved  in  arrest  of 
judgment,  on  the  eroimd  that  the  manner 
in  which  the  suit  nad  ended  was  not  pro- 
perly shewn,  the  court  ruled  that  as  it 
was  averred  that  the  suit  was  ended,  it 
was  unnecessary  to  state  the  manner ;  2 
Chitty  on  Pleading,  294.  note  (e).  2d 
edition,  S.  C. '  And  see  3  Lord  Rayau 
300 ;  Morg.  Prec.  404.  Quaere  tamen, 
whether  it  should  not  appear  that  the 
first  action  had  terminated  in  favour  of 
the  now  plaintiff;  see  Y.  B.  2  R.  3.  9. 
pi.  22 ;  Dyer,  284 ;  Arundell  v.  Tregons^ 
Yelv.  117;  Parker  v.  Longlyy  10  Mod. 
145,  209 ;  S.  C.  Gilb.  Cases,  163 ;  Hun- 
ter  V.  FrencK  Willes,  520.  n ;  Fid^er 
V.  Bristowy  Dougl.  215;  Morgan  v. 
Hughesy  2  T.  R.  225.  That  the  omis- 
sion would  have  been  fatal  on  demurrer ; 
see  Blackgrave  v.  Oden^  2  Vin,  Abr. 
Action  Case,  35  pi.  23  marg.  See  also 
Skinner  v.  Gunter^  1  Saund.  229,  2d 
point. 

44.  Where  cross  demands  are  separate 
and  distinct,  and  A.  to  whom  the  larger 
sum  is  due,  arrests  B.  for  the  balance 
only,  and  B.  arrests  A.  for  the  smaller 
sum  due  to  himself,  no  action  will  lie  for 
the  second  arrest.  Brown  v.  Pigeon^ 
2  Campb.  594.  Ellcnborough,  C.  J. 
1811. 

N.  5^cwj,  where  the  accounts  are  mu- 
tual and  unliquidated,  Tnrhngton's 
case,  4  Burr,  1996;  Tidd,  176.     And 
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tee  MiddletoH  y.  Hiii,  1   M.  ind  S. 
240. 

45.  Such  a  vexatious  proceeding  was, 
however,  considered  a  nt  subject  for  a 
summary  application  to  a  judge,  who  or- 
dered the  proceedings  in  the  former  ac- 
tion to  be  stayed  upon  the  payment  of 
the  balance  and  costs,  and  the  latter  to 
be  stayed  without  costs.     Ibid. 

46.  B.,  after  taking  A.  *s  bail  in  execu- 
tion, issued  a  test,  ca.  sa.  upon  a  pleader*  s 
ofnnion,  and  a  reported  case,  under  which 
A.  was  detained  m  custody  till  discharged, 
bv  rule  of  court  p  M.  and  S.  341). 
Held  that  here  was  ignorance  only,  and 
no  malice.  Snow  v.  Allen^  1  Stark.  502. 
EUenborough,  C.  J.  1816. 

47.  Defendant  sued  plaintiff  by  mis- 
take. The  officer  demanded  payment, 
but,  on  the  plaintiff's  denying  the  debt, 
said  he  would  inquire  into  uie  matter. 
The  mistake  beins  discovered,  the  plain- 
tiff was  told  that  he  need  ^ve  himself  no 
Airther  trouble.  The  plaintiff,  however, 
chose  to  ^ve  money  to  the  bailiff,  and 
put  in  bail  above.  Held^  that  no  action 
could  be  maintained.  Bieten  v.  Bur- 
ridge  and  others^  3  Campb.  139.  El- 
lenboTough,  C.  J.  1811. 

Ace.  Arrowsmitk  v.  Le  Mesurier^  2. 
N.R.21L 

48.  In  an  action  for  a  malicious  arrest 
on  a  charge  of  larceny,  defendant  cannot 
give  in  evidence  that  plaintiff^s  charactei* 
was  suspicious.  Newsam  ▼.  Carr^  2 
Starkie,  69  Wood  B.  1817. 

49.  In  the  estimate  of  damages,  the 
costs  incurred  by  plaintiff  should  be 
reckoned  as  between  attorney  and  client. 
Sandback  v.  Thomas^  1  Stark.  306.  £1- 
lenborough,  C.  J.  1816. 

A.  (h)  Malicitms  j>roucution. 

50»  Defendant  indicted  plaintiff  for  an 
assault,  haninf(  struck  the  first  blow  him' 
self.  This  circumstance  alone  will  not 
support  an  action*  Fish  v.  Scott,  Peake 
135.     Kenyon,  C.  J.  1792. 

51.  After  giving  evidence  of  probable 
cause,  the  defendant  may  shew  that  the 
plaintiff  was  a  man  of  bad  character; 
out  he  cannot  enter  into  particular  facts. 
Rodrigvez,  v.  Tadmire,  2  Esp.  721. 
Kenyon,  C.  J.  1799. 

52.  A  charge  of  felony  is  not  j  ustifiable 
where  there  has  been  a  taking  under  a 
claim,  though  tortious.  Wallace  v.  Jar^ 


many  2  Stark.  162.    Ellenborougk,  C^J, 
1817. 

53.  So  evidence  that  the  defendant 
stated  facts,  amounting  to  a  tortious  coji- 
versUm  only,  upon  wnich  a  magistrate 
caused  the  plaintiff  to  be  apprehended 
on  suspicion  of  felony ,  will  not  support 
a  count  for  imposing  the  crime  offelony. 
Leigh  V.  JFebb,  3  Esp.  165*  Eldon,  C. 
J.  1800. 

54.  And  sembUf  that  no  action  can  be 
maintauied  in  such  case.     Ibid. 

And  see  Anon.  Moore  6,  pi.  22 ;  Mure 
V.  Ufay,  4  Taunt.  34 ;  Haynes  v.  Rogers, 
Show,  281 

55.  But  an  averment  of  a  charge  of  fe- 
lony made  before  a  magistrate,  is  sup- 
ported by  proof  of  a  charge  upon  suspi^ 
cion  only.  Davis  v.  Noak,  1  Stark.  377. 
EUenborough,  C.  J.  1816. 

And  the  court  dischuged  a  rule  for  a 
new  trial     Ibid. 

56.  Upon  an  indictment  for  felony,  the 
jury  pause  before  they  acquit  the  priso- 
ner ;  but  he  is  not  called  upon  for  his 
defence.  This  is  evidence  of  probablt 
cause.  Smith  y.  Macdonald,  3  Esp.  7, 
Kenyon,  C.  J.  1799. 

And  see  Lilwal  v.  Smailman,  Sehv. 
946;  Golding  v.  Crowle,  BulL  N.  P. 
14. 

57.  Potttite  evidence  must  be  given  of 
the  absence  of  probable  cause.  There- 
fore where  the  plaintiff  has  been  indicted 
for  perjury,  it  is  not  sufficient  to  shew, 
that  he  was  acauitted  for  want  of  prose- 
cution, that  the  facts  lay  peculiarly 
within  the  knowledge  of  the  ctefendant^ 
and  that  the  indictment  contained  many 
frivolous  assignments  of  perjurv,  there 
being  one  sumtantial  charge.  Parcel  v* 
M'Namara,  1  Caonpb.  199.  EUenbo- 
rough, C.  J.  1808. 

And  the  court  of  K.  B.  refused  a  rule 
for  setting  aside  nonsuit;  ibid,  and  9 
East,  361.  And  as  to  the  second  point, 
see  Parrot  v.  Fishwickf  BuU.  N.  P.  14 ; 
bettet  reported  9  East,  362  n. 

58..  A.,  as  attorney  for  B.,  sues  C*  in 
the  exchequer.  C*  indicts  A.  and  B.  for 
conspiracy.  Upon  being  acquitted,  A. 
brings  an  action  against  C,  and  proves 
that  the  suit  in  the  exchequer  was  well 
founded,  and  that  C.  did  not  appear  to 
prosecute  his  indictment.  This  is  not 
sufficient  to  throw  on  C.  the  burthen  of 
shewing  a  probable  cause.    Sykes  one 
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4rc.  T.  Dunhmr^  I  Campb.  202.  n.  Ken* 
yom  C.  J,  1799. 

59.  Not  is  the  abandonment  of  a  prose- 
CQtioa  coupled  with  evidence  of  express 
maiicef  sufficient  to  throw  this  burthen 
on  the  defendant.  Incledon  v.  Berry 
(Bury)  and  others^  1  Campb.  203,  n. 
Lc  Blanc,  J.  Exeter,  1805. 

60.  Nor  the  omission  to  prefer  an  in- 
dictment after  a  charge  on  oath  of  an  as- 
sault, ffaliisy.  Alpiney  2  Campb.  204, 
n.    Ellenborough,  C.  J.  1805. 

A.    (i)  Misfeasance   in    driving    car'^ 

riages. 
(And  see  Witnjbss,  C.  (k)) 

61.  The  driver  of  a  carriage  is  not 
bound  to  keep  the  left  side  of  the  road, 
provided  he  leaves  sufficient  room  for 
other  carriages,  &c.  that  may  meet  him 
on  their  proper  side.  Wardstcortk  v. 
Wi//an  and  others,  5  Esp.  273.  Rooke, 
J.  1805. 

62.  The  driver  of  a  stage  coach,  where 
the  way  lies  under  a  low,  and  almost  im- 
passable, gateway,  is  bound  to  inform  the 
outside  passei^rs  of  the  full  extent  of 
their  danger.  Dudley  y.  Smith,  1  Campb. 
167.     Eaenborougb,  C.  J.  1808. 

And  see  Brucl^  v.  Fromont,  6  T.  R. 
661.  ^ 

63.  A  passenger  being  alarmed,  leaped 
Qfff  and  broke  his  1^.  I^ft  to  the  jury  to 
consider — Ist,  Whether  the  alarm  was 
consequent  upon  any  default  of  defend- 
ant— 2dly,  Whether  the  alarm  was  rea- 
sonable. Jones  V.  Boyee,  1  Stark.  493. 
EllenboTOUgh,  C.  J.  1816.    Verdict  for 


64.  A  coachman,  when  there  is  no 
other  carriage  on  the  road,  may  drive  in 
what  pert  of  it  he  thinks  proper.  Under 
such  circumstances,  therdTore,  he  is  not 
respcMSsible  for  the  consequences  of  an 
accident  which  would  not  have  arisen  if 
it  had  happened  that  he  had  kept  the 
left  side  ot  tne  road.  Asians.  Heaven  and 
another,  2  Esp.  533.    Eyre,  C.  J.  1797. 

05.  Proof  that  a  stage  coach  broke 
down,  and  that  the  plaintiff,  a  passenger, 
was  greatly  bruised,  is  sufficient  to  raise 
the  presumption  that  the  accident  arose 
either  from  the  unskilfulness  of  the  dri- 
ver, or  the  insufficiency  of  the  coach. 
CkrisHe  v.  Griggs,  2  Campb.  79.  Mans 
ficW,  C.  J.  1809. 


66.  If  the  driver  do  not  take  the  safest 
possible  course,  the  owner  is  responsible 
lor  the  mischief  which  ensues.  Jackson 
V.  Tul/ett,  2  Stark.  37.  ElienborouKh, 
C.  J.  1817.  ^ 

67.  Though  driving  on  his  owii  side  of 
the  road.  Mayhew  v,  Boyce,  1  Stark. 
423.    Eilenborough,  C.  J.  1816. 

B.   TOKTS  TO    PERSONAL  PROPERTY. 

B.  (a)  Misfeasance  in  Steering  ships. 

68.  A  pilot  steering  a  ship  is  liable  for 
an  injury  occasioned  by  his  own  miscon- 
duct, notwithstanding  a  superior  officer  is 
on  board.  Start  v.  dements,  Peake,  107. 
Kenyon,  C.  J.  1792. 

Andsee  Nicholson  v.  Mounsey,  15  East, 
384. 

B.  (b)  Nonfeasance. 
(And  see  post  Agent,  C.  (a) ;  Indict- 
ment (a) ;  F.N.B.  183.  N.  note  (a).) 

69.  An  action  on  the  case  will  lie 
against  the  owner  of  a  lighter  sunk  in 
the  Thames,  who  neglects  to  place  a 
buoy  over  the  spot,  for  damage  done  to 
a  barge  by  striking  against  it,  though  the 
bargeman  was  verbaily  warned  of  the 
danger  by  a  person  placed  there  by  the 
defendant  for  that  purpose.  Harmond 
V.  Pearson,  1  Campb.  517.  Eilenbo- 
rough, C.  J.  1808. 

Aad  see  Rivers,  3* 

70.  Sembie,  that  a  party  licensed  to 
let  horses  is  under  no  1^1  obligation  to 
furnish  them.  Dicas  v.  Hides,  Hoh. 
207.  1  Stark.  247.  Lc  Blanc,  J.  Lan- 
caster,.  1816. 

B.  (c)  Obstruction  of  plaintijgTs  trade. 

71.  An  action  lies  against  the  master 
of  a  vessel  for  purposely  firing  at  the  na- 
tives on  a  foreign  coast,  and  thereby 
preventing  them  from  trading  with 
the  plaintiff.  Tar  let  on  and  others,  v. 
M'Gawly,  Peake,  205.  Kenyon,  C.  J. 
1793. 

72.  Although  it  appear  that  thedefen* 
dant  had  not  conformed  to  the  laws  of 
that  coimtry,  by  paving  a  diny  imposed 
upon  licences  to  trade.     Ibid. 

73.  A.  cannot  maintain  an  action  for  a 
libel  upon  B.,  whereby  the  latter  was 
deterred  from  singing  at  A.'s  theatre,  to 
the  diminution  of  his  profits.    Ashley 
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V.  Harrison^  Peakc,  194,  and  1  Esp.  48. 
Kenyon,  C.  J.  1793. 

74.  A  person  engaged  by  tlie  manager 
of  a  theatre  as  a  puolic  singer,  is  beaten, 
and  is  thereby  prevented  from  perform- 
ing. The  manager  cannot  sue  for  the 
remote  injury  which  he  sustains.  Taylor 
V.  Neri,  1  6p.  386.   Eyre,  C.  J.  1795. 

B.  (d)  MisrepreseniatioM  of  solvency, 
(And  see  Witness  C.  (n.)  16.) 

75.  An  action  will  not  lie  upon  a  mis- 
representation of  the  circumstances  of  a 
customer,  unless  it  be  shewn  that  th« 
defendant  intended  to  impose  on  the 
plaintiff  individually ;  and  also  that  the 
plaintiff  acted  upon  his  information, 
Scott  and  another  v.  Lara^  Peake,  226. 
Kenyon,  C.  J.  1794. 

And  see  Ibbottson  v.  Rhodes,  2  Vem. 
554. 

76.  No  action  therefore  will  lie  upon  a 
misrepresentation,  if  the  plaintiff  or  his 
agent  had  notice  of  the  insolvency  of 
such  customer.  Cowen  et  alt,  v.  Simp* 
son.  1  Esp.  290.     Kenyon,  C.  J.  1795. 

77.  In  an  action  for  a  misrepresentation 
of  the  solvency  of  a  customer,  evidence 
of  a  similar  misrepresentation  made  to  a 
third  person  is  aomissible,  to  shew  the 
fraudulent  connexion  between  the  de- 
fendant and  the  customer.  Beal  v. 
Thatcher,  3  Esp.  194.  Kenyon,  C.  J. 
1800. 

78.  If  a  creditor  arrests  his  debtor  upon 
a  suspicion  of  misconduct  which  he  af- 
terwards finds  to  be  imfounded,  he  is 
not  bound  to  disclose  the  transaction  to 
a  person  who  applies  for  information 
respecting  the  character  and  credit  of 
sucn  debtor.  Wood  v.  Wain,  1  Esp. 
442.     Kenyon,  C.J.  1796. 

79.  A.  is  referred  to  B,,  by  C,  for  his 
character ;  B.,  upon  being  mterrogated 
generally,  without  reference  to  the  qua- 
fities  of  the  goods,  or  the  proposed  mode 
of  dealing,  makes  a  deceitful  representa- 
tion of  C.'s  circumstances.  iVo  action 
will  lie  against  B.,  if  C.  pays  for  the 
goods  which  it  was  originally  in  con- 
templation to  sell ;  although  C.  become 
insolvent  within  a  few  months,  indebted 
to  A,  for  a  subsequent  parcel  of  goods. 
De  Graves  v.  Smith,  2  Campb.  533. 
Ellenborough,  C.  J.  1810. 

80.  It  might  have  been  otherwise,  if, 
as  in  Hutchinsoti  v.  Bell,  1  Taunt.  558, 


A.  had  stated,  that  he  proposed  opening 
an  account  with  C^s^  general  customer. 
Ibid. 

81.  Or  if  there  had  been  a  conspiracy 
to  defraud  A.,  by  paying  for  the  first 
parcel  of  goods.     Jbid, 

82.  To  support  this  action,  the  repre- 
sentation must  be  fraudulent  as  well  as 
false.  Ashlin  v.  White,  HoU.  387. 
Gibbs.  C.  J.  1816. 

S.  P.  Haycraft  v.lCreasy,  2  East,  92. 
And  see  Vernon  v.  Keys,  12  East,  632  ; 
S.  C.  4  Taunt.  488. 

83.  The  person  whose  solvency  has  been 
misrepresented  is  a  competent  witness. 
Smith  V.  Harris,  2  Stark.  47.  Ellen- 
borough,  C.  J.  1817. 


B.  (e)  Deceit  in  sales. 

84,  This  action  lies,  notwithstanding  a 
collateral  agreement,  to  exchange  the 
article  if  disliked.  Wallace  v.  Jarman, 
2  Stark.  162.  Ellenborough,  C.  J. 
1817. 

85,  Vendee  may  maintain  an  action 
against  vendor  for  a  fraudulent  misre- 
presentation, after  having  paid  the  price 
of  the  goods  under  legal  process.  Jettd" 
wine  V.  Slade,  2  Esp,  572.  Kenyon, 
C.  J.  1797.  ^ 

Ace.  Diet,  per  Eyre,  C.  J.  in  Philips 
V.  Hunter,  2  H.  Bla.  415,  6. 
And  see  post  Assumpsit  E.  (b)  (g) 

B.  (f)  Perjury. 

86.  An  action  will  lie  against  a  witness 
who  falsely  denies  his  having  possession 
of  a  paper  which  he  has  been  subpoenaed 
to  prodfuce.  Amey  v.  Long,  1  Campb. 
16.     Ellenborough,  C,  J.  1807. 

87.  The  party  injured  is  not  compelled 
to  proceed  criminally  for  the  perjury. 

And  the  court  of  K.  B.  refused  a  rule 
to  set  aside  nonsuit.     Ibid. 

Cont.  1  Roll.  Ab.  33,  1.  33,  Aier  v. 
Redgwit,  S.  C.  Palmer,  142.  And  see 
Westbrooke  v.  Strutville,  1  Stra.  79 ; 
Bull,  N.  P.  21 ;  1  Vin.  Abr.  Actions,  C. 
(a);  F.  N.  B.  115  E.;  ibid,  116  D.;' 
Fitz.  Abr.  Proces  20;  Ace.  Hamper's 
case,  2Leon.  211. 

*Acc.  Y.  B  27  H.  8,  27;  5  Co.  73. 
And  see  Vaughan,  340 ;  Russell  v.  Men 
of  Devon,  2  T,  R.  667. 
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€.  Torts  to  real  property. 

C.  (a)  Obsimciion  ofvoayi. 
(xVii4  seeF.  N.  B.  183 N.  IHd,  note  (a).) 

88.  Held  that  case  for  obstructing  a 
highway  does  not  lie  without  special 
damages  actually  incurred.  Hubert 
V.  Grave f  1  Esp.  148.  Kenyon,  C.  J. 
1794. 

89.  It  is  not  sufficient  that  from  the 
situation  of  the  plaintiff's  premises,  he 
must  have  been  particularly  affected  by 
the  obstruction.     Ibid. 

Contra  Rose  v.  Mifes^  M.  &  S.  101 ,  and 
see  Iveson  v.  Moor^  1  Lord  Raym.  486 ; 
S.  C.  12  Mod.  262;  Willes,  74,n. 

90.  Or  that  the  plaintiff  was  obliged  to 
carry  his  goods  by  a  circuitous  and  in- 
convenient way.     Ibid. 

Ace.  Paine  V.  Patrick^  Carth.  191,  4; 
Rex  V.  Incledon,  1  M.  and  S.  268. 
^ed  vide  Hari  y.  Basset^  T.Jon.  157; 
Chichester  v.  Lethbridge,  Willes,  71. 

C.  (b)  Ohstmetum  of  windows. 

91*  An  adverse  enjoyment  of  windows 
for  twenty  years,  or  perhaps  less^  is  a 
sufficient  title  in  an  action  for  an  ob- 
8truction«  Cotterell  v.  Gr\jfiths,  4  Esp. 
69.    Kenyon,  C.  J.  1801. 

And  see  Darwin  v,  Vptoih  2  Saund. 
175.  a.  n. ;  Zjfwis  v.  Price,  t6.  S.  C. 
Esp.  D.  N.  P.  636;  Daniel  v.  North, 
llEa8^,372. 

92.  Where  an  ancientwindow  has  been 
shut  up  for  above  twenty  years,  it  loses 
its  privilege.  Lawrence,  voidaw,  v.  Obee, 
3  Campb.  514.  EUenborough,  C.  J 
1814. 

And  see  Lord  Guersneyy.  Rodbridges, 
Gilb.  Eg.  Rep.  3 ;  Com.  Dig.  Temps.  G. 

93.  Where  an  ancient  wmdow  is  en- 
larged and  heightened,  the  owner  of  the 
adjoining  premises  is  not  at  liber^to 
cover  any  nart  of  the  space  occupied  by 
the  original  window,  though  the  unob- 
structed part  of  the  new  window  be  larger 
than  the  old  window,  and  though  the 
party  have  no  other  means  of  reducing 
the  window  to  its  former  size.  Chandler 
V.  Thompson,  3  CampK  80.  Ellen- 
boroueh,  C.  J.  1811. 

And    see  Cherrington  v.   Ahney, 
Vem.  646,    But  see  post  C.  (c)  1.  93. 


94.  But  where  the  injury  complained 
of  is  the  erection  of  a  wall,  wnereby 
the  plaintiff's  window  is  generally  dark- 
ened, the  action  cannot  be  maintained, 
if  it  appear  that  the  plaintiff  can  pre- 
scribe only  for  a  window  to  a  malthouse, 
and  that  the  light  now  admitted  is  suffi- 
cient for  the  original  purpose.  Martin 
and  another  v.  Goble,  1  Campb.  322. 
Macdonald,  C.  B.  Horsham,  1808. 

And  see  East  India  Company  v. 
Vincent,  2  Atk.  83. 

C.  (c)  Nuisance  to  watercourses. 

95.  An  action  for  putting  plaintiff's 
wheel  in  back  water  was  held  not  to  be 
maintainable,  where  it  appeared  that  the 
wheel  had  been  widened  within  twenty 
years,  though  it  anciently  stood  deeper  in 
the  water,  and  would  in  that  state  have 
been  still  more  affected  by  the  obstruc- 
tion.     Burrough,    J.   Salisbury,   1817. 

But  the  court  of  K.  B.  granted  a  rule 
for  a  new  trial  in  Michaelmas  term. 

And  see  ante  pi.  90;  Bealey  v.  Shaw, 
6  East,  208. 


C.  (d)  Negligence  in  enclosing  buildings* 

96.  The  occupier  of  a  house  is  bound 
to  fence  in  a  dangerous  area,  though  it 
has  immemorially  remained  open.  Coup" 
land  V.  Hardingham,  3  Campb.  396. 
EUenborough,  C.  J.  1813. 

97.  And  is  answerable  for  the  negli- 
gence of  a  person  working  for  him  under 
a  sub-contract.  Matthews  v.  West  Lon^ 
don  Water  Works,  3  Campb.  4D3. 
EUenborough,  C.  J.  1813. 

Ace.  Bush  V.  Sleinman,  1  Bos.  and 
Pul.  404.  And  se&  Flower  v.  Adam,  2 
Taunt  314. 

98.  A  corporate  body,  entrusted  with 
a  power  from  which  mischief  niay  result 
to  the  public,  are  bound  to  exercise  it  as 
innocently  as  possible  in  the  day  time, 
and  with  especial  caution  at  night. 
Weld  V.  Gas  light  Company,  1  Stark. 
189.    EUenborough,  C.  J.  1816. 

C  (e)  Injury  to  reversionary  interest. 

99.  Landlord  may  bring  either  case  or 
trespass  for  voluntary  waste  committed 
after  the  expiration  of  a  notice  to  quit. 
Burchell  v.  Hamsby,  1  Campb.  360 

I  EUenborough,  C.J.  1808. 
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AGENT. 
A.  Rights  op  principal  against 

AGENT. 

B.  Rights  of  agent  against 

PRINCIPAL. 

C.  Liability  of  principal  to  thibU 

PERSONS. 

(a)  Oh  contract  of  ageni. 
(b)  Far  tori  of  ageni. 

D.  Rights  of  principal  against 

THIRD   PERSONS. 

E.  Liability  of  agent  to  third 

PERSONS. 

F.  Rights  op  agent  against 
third  persons. 

A.  Rights  of  principal  against 

AGENT. 

(And  see  insurance  Q.  (b).) 

1 .  Where  a  person  who  is  requested 
to  collect  debts,  remits  the  amount  by 
post,  he  is  not  answerable  for  the  safe 
arrival  of  the  remittance,  ^arwicke 
▼.  NoakeSf  Peake,  67.  Kenyon,  C.  J, 
1791.  S.  P.  said  to  have  been  decided 
in  chancery  forty  years  before,  ibid, 

2.  Agent  consignee  abroad  on  del  ere' 
<i^^  commission  being  applied  to  by  con- 
$^or  to  advance  on  proceeds,  remits 
bflls  purchased  by  consignee,  wluch  turn 
out  unproductive ;  Quaere,  upon  whom 
shall  the  loss  fall  ?  And  decided,  by  a 
jury  of  merchants,  to  whom  it  was  left 
that  it  shall  fall  on  the  consignee.  Imcos 
and  oth'er$9  Assignees  v.  Groning  and 
others,  1  Stark.  391.  Gibbs,  C.  J.  1816, 

And  see  Russel  v.  Hankey,  6  T.  R< 
12 ;  Belchier  v.  Parsons,  Ambl.  218. 

3.  A  party  who  gratuitously  imder- 
takes  to  procure  a  policy  of  insurance  in 
a  particular  form,  and  effects  the  insur- 
ance in  a  different  manner,  is  liable  for 
a  loss  arising  from  his  mismanagement. 
Wilkinson  v.  Coverdale,  1  E^p.  75. 
Kenyon,  C.  J.  1793. 

4.  S.  P.  said  to  have  been  ruled  in 
Wallace  v.  Tell/air,  1  Esp.  76.  Duller, 
J.  1786. 

5.  C.  not  S.  P.  2  T.  R.  188.  n. ;  5.  P. 
Seller  v.  Work,  Eldon,  C.  J.  Marshall, 
299. 

As  to  the  extent  of  the  agent's  liabi- 
lity, see  Delaney  v.   Stodart,  1  T.  R. 


202 ;  Harding  y.  Carter y  Park,  4 ;  Smith 
V.  Colognn,  2  T.  R.  188.  n.  Mai.  86; 
Beawes,  L.  M.  50;  2  Ves.  239. 

5.  An  army  agent  is  responsible  for 
the  price  of  a  commission  sold  by  him 
for  an  officer  on  foreign  service.  Sturdy 
V.  Ross,  1  Esp.  450.  Kenyon,  C.  J. 
1795. 

6.  An  agent  who  pays  the  money  of 
his  principal  into  his  banker's  hands, 
generally,  and  uses  ^t  as  his  own,  is 
liable  for  interest.  Rogers,  assignee  of 
Stokes,  V.  Edmvnd  Boehm,  Henry 
Nantes,  and  John  Taylor,  2  Esp.  702. 
Kenyon,  C.  J.  1798. 

S.  P.  as  to  assignees,  Trevers  v.  Totm- 
send^  1  £ro.  Clm.  Ca.  384;  and  as  to 
executors,  Franklin  y.  Frith f  3Bro.  Cha. 
Ca.  433. 

7.  Semble,  that  where  an  agent  is  em- 
ployed to  sell  goods  on  credit,  and  he 
receives  part  only  of  the  price,  the  prin- 
cipal cannot  sue  the  s^nt  for  such  part, 
but  must  wait  until  the  whole  be  re- 
ceived, unless  the  payment  be  delayed 
by  the  default  of  the  a^t.  Varden, 
executor  of  Johnson  v.  Parker,  2  Esp. 
710.    BuUer,  J.  1798. 

8.  In  an  action  for  not  accounting  for 
goods  delivered  to  the  master  of  a  ship, 
to  be  sold  by  him  abroad,  it  is  no  defence 
that  they  were  exported  without  paying 
duties,  unless  this  evasion  were  part  <x 
the  agreement.  Catlin,  spinster  v.  Beli, 
4  Campb.  183.  EUenborough,  C.  J. 
1815.  . 

9.  Goods  are  delivered  to  A.  to  be  sold  > 
by  him  in  a  particular  place,  which  he 

is  unable  to  sell  there;  ne  has  no  right 
to  send  them  elsewhere  under  tne  care 
of  anothtt  person.     Ibid. 

1 0.  A  rider  may  soUcit  his  employer's 
customers  to  eive  their  orders  to  him- 
self when  he  shall  have  set  up  business, 
provided  the  orders  which  he  takes  at 
the  time  are  to  be  executed  by  his  em- 
ployer. Nichol  et  alt.  v.  Martyn,  2  Esp. 
732.    Kenyon,  C.  J.  1799. 

1 1.  A  consimior  is  bound  to  advise  the 
consignee  of  the  shipment  of  the  goods, 
except  where  in  former  transactions  be- 
tween the  parties  the  consignee  has 
acquiesced  in  the  omission  of  advice. 
Goom  V.  Jackson,  5  Esp.  112.  Law- 
rence, J.  1804. 

12.  A  person  who  agrees  generally  to 
gi>%  up  nis  time  and  attestioii  to  the 
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concern^  of  his  employer 
out  part  of  his  .aervices  to' 
Thompson  v,  Haveiock,  1 
Ellenborough,  C.  J.  1808. 

13.  And  if  such  contract  be  iq  fact  en- 
tered into,  and  the  consideration  stipu- 
lated to  be  paid  for  such  service  find  its 
way  into  the  hands  of  the  employer^  no 
action  will  lie  at  the  suit  of  the  servant 
Jo  recover  the  amount.     ]bid» 

S.  P.  Cffrtis  V.  Bridges^  Comb.  250 ; 
Barber  v.  Deimit^  1  Salt  68 ;  6  Mod. 
69;  12  Mod.  415,  S,  C.  And  5ee  Co. 
Litt.  117.  a.  n.  (1)  Trusweilv.  Middle- 
top,  2  Roll.  Rep.  269 ;  Cro.  Jac  653.  S.  C 

14.  Plaintiff  employed  the  defendant 
to  receive  money  for  him  at  Paris,  and 
directed  the  amount  to  be  remitted  to 
him  at  Fredericksburgh.  Defendant  re- 
mitted the  money  to  A«  at  Baltimore,  in 
bills  payable  to  plaintiff's  order.  Held, 
that  the  defendant  could  not  be  called 
upon  to  repay  the  amount  inan  action  for 
money  had  and  received,  Ditnean  v. 
Skipwitht  2  Campb.  68,  EUenborough, 
C.  J.  1809. 

15.  Merchants  receive  a  bill  of  lading 
from  a  strax^r,  who  requests  them  to  et 
feet  insurance ;  declining  the  transaction, 
they  indorse  the  bill  ci  lading  to  a  friend 
of  the  consignor,  who  fails—The  mer- 
chants are  li^le  for  the  value.  Corieit 
V.  Gordon  amd  another,  3  Campb.  472. 
EUenborough.  C.  J.  1813. 

16.  If  a  factor  acting  without  a  del 
credere  commission,  chooses  to  indorse  a 
bill,  which  he  is  directed  to  procure  for 
his  principal,  he  is  liable  to  the  latter 
as  an  indorser.  Gouvy  and  others  v. 
Harding  and  others^  Holt.  342.  Gibbs^ 
C.  J.  1816. 

17.  The  plaintiff  having  drawn  a 
cheque  on  the  defendant^  tore  it  in  four 
pieces.  The  fragments  being  pasted 
together  were  presented  by  a  stranger  to 
the  defendants,  who  paid  the  amount, 
though  the  paper  was  soiled  ;Emd  the 
rents  were  quite  visible.  Held,  that  the 
defie^dants  oouM  not  take  credit  for  the 
amount.  Scholey  v.  Ramsbottom  and 
otherSf  2  Campb.  485.  Ellenborough, 
C.  J.  1810. 

Ace  Pothier,  Traite  du  Contrat  de 
Change^  partie  1 ,  chap.  4,  sect.  99,  et  se^. 

18.  The  master  of  a  vessel  draws  a  bill 
from  the  Cape  of  Good  Hope  on  his 
9wiier  ^in  Ei^land,  and  obUuns  a  pre- 
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o4(  the  exchange.  Held,  that  he 
^tain  such  premium  from  his 
notwithstanding  an  improper 
je  for  the  master  under  these  cir^ 
cumstances  to  be  allowed  the  advantage 
arising  frgm  the  state  of  the  exchange. 
Diplock  and  others,  executors,  Sfc,  v. 
Blackburn,  3  Campb.  43»  £ll^nboit>ugh, 
C.  J.  1811. 

Ace.  Broumv.  Ldtton^  1  P.  Wms.  141. 

1 9.  Where  a  servant  has  usually  ac- 
counted with  her  master  for  monies 
received  to  his  use,  without  any  written 
vouchcirs,  it  is  not  sufficient  to  charge 
the  servant,  to  shew  that  particular  sums 
have  come  to  her  hands;  it  must  be 
proved  that  she  has  not  paid  them  over, 
Evans  V.  JVinifired  Birch,  3C^pb^  10, 
EUenborough,  C.  J.  181U 

20»  If  fa^tor^  remit  to  their  principi^l 
a  bill  or  note  for  the  balance  of  the  price 
of  goods  sold,  without  mentionii^  the 
terms  of  the  sale,  or  the  name  of  the  ven-r 
dee,  they  caimot,  upon  the  insolvency  of 
such  veiMiee,throwthe  loss  upon  their  em- 
ployer. Simpson  and  another  v.  Swan, 
3  Campb.  291.  Ellenborough,  C.  J, 
1812. 

21.  Money  cannot  be  recovered  from 
a  party  who  would  afterwards  be  en-- 
titled  to  claim  the  amount  from  the 
plaintiffs,  for  damages  occasioned  by 
their  negligence  as  agents  m  tbe  fftJl^Y 
cular  transaction.     Ji^dp 

And  see  Assumpsit,  B, 

22.  A  sworn  broker,  employed  by  a  pur« 
chaser,  may,  for  the  purpose  of  malcing 
himself  personally  liable  to  the  seller, 
become  an  intermediate  purchaser ;  and 
his  principal  cannot  repudiate  a  contract 
in  tnis  form,  where  he  has  previously 
acquiesced  in  a  similar  arrangement. 
Kemble  and  others  v.  Atkins  and  ano9 
ther,  Hok.  427.     Dallas,  J.  1816. 

And  the  court  of  C.  P.  refused  a  rule 
for  a  new  trial.     Ibid. 

23.  It  is  no  breach  of  a  London  broker*s 
bond  that  he  refuses  to  allow  his  em-» 
plover  to  inspect  his  contract  book,  if  he 
add  that  it  shall  be  produced  at  the 
proper  time,  and  it  is,  in  fact,  produced 
the  next  day  before  an  investigating 
court  of  aldermen.  Lord  Magor  o/ Lon^ 
don  V.  Brandon,  1  Hoh.  438,  Ellen* 
borouffh,  C.  J.  1816. 

And  the  court  of  R.  B.  refused  a  n|]| 
to  3et  aside  the  nonsuit.    Ibidt 
C 
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24.  Or^  if  he  employ  a  person,  not 
being  z  twom  broker,  to  act  with  him, 
but  not  under  him«    Jbid. 

25t  Of  if  he  grossly  mtstate  the  quan- 
tity of  goods  purchased  by  him  for  ez- 
portation,  although  such  mistatement 
be  productive  of  great  loss  to  his  em- 
plojrer,  but  is  unconnected  with  any 
pecuniary  benefit  to  himself.    Ibid. 

26.  An  agent  who,  on  remitting  bills 
drawn  by  his  employer  in  payment, 
writes,  **  I  promise  to  see  the  bills  ho- 
nored,"  is  bound  by  such  propaise ;  the 
accepting  of  the  bills  in  payment  by  the 
promisee  being  a  sufficient  consideration. 
Morris  V,  Staeey^  Holtt  153.  Gibhs,  C. 
J,  1816. 

6,  Rights  op  ag^nt  aQainst 

principal, 

And  see  Insurance  2  (a)^ 

37.  A  deputy,  who,  on  his  principars 
appointment  to  an  additional  office,  per- 
forms the  duties  of  the  new  office,  is 
pot  entitled  to  an  increase  of  salary  with- 
out an  express  contract.  jBei/v.  JJirum-' 
mondf  executor^  Sfc.  Peake,  45,  Ken- 
yon,  C.  J.  1791. 

28.  A,  employs  B.  a  salesman,  to  sell 
his  cattle.  C.  a  book-keeper  and  sub- 
agent  eipployed  by  B.  enters  the  cattle 
m  Ae  name  of  A.  and  receives  the  price ; 
C.  cannot  set  off*  the  amount  figamst  a 
debt  owing  to  him  from  B,  notwith- 
standing an  usage  for  such  book-keeper 
to  predit  the  ssdesinan  for  the  price  of 
cattle  sold.  Goody.  Jones^  Peake,  176. 
KenyoR*  C.  J.  1793. 

29,  A  Lqodon  broker  chartering  a  ship 
|o  the  Bpdtic,  is  entitled  to  5L  per  cent, 
on  the  freight,  CoAen  v.  Pages^  4  Campb. 
96,  1814, 

30,  Assumpsit  by  a  broker  on  contract 
to  Receive  brokerage  on  si^ng  an  agree- 
mept,  and  held  that  a  written  and  signed 
figreement  alone  will  enable  plaintiff*  to 
Tecover.  Edjar  y^  BUck^  1  Stfirk.  464, 
EUenborougb,  C,  J.  1806. 

31.  A  surveyor  declaring  against  his 
employer  on  a  quantum  meruit^  is  to  be 

•  compensated  for  his  labour ;  but  cannot 
recover  a  per  cept^e  op  the  money  paid 
to  the  tradesman  whose  bills  he  looks 
over  and  whose  work  he  measures,  not- 
withstanding an  usage  amongst  surveyors 
to  that  effect.  Upsdell  v,  Stetpart,  Peake, 
J93,    Kenyt^,  C.  J,  1793t 


32.  put  in  a  subsequent  case,  com-i 
mission  of  five  per  cent,  on  the  sum  laid 
out  allowed  to  a  surveyor  on  a  qtumtum 
meruit.  Chapman  andothen  v.  De  Tastett 
2  Stark.  291.  EUenborough,  C.  J.  1817. 

33.  Ship-broker  held  entitled  to  five 
per  cent,  on  the  gross  freight  on  a  voyage 
to  Rio  Janeiro,  though  part  of  the 
freight  depended  on  the  contingency  of 
the  arrival.  Roherti  and  otheri  v.  Jack' 
son  and  others^  2  Stark.  225.  Ellen- 
borough,  C.J.  1817. 

And  see  Auction,  post. 

34.  On  a  sale  of  colonial  produce  in 
London,  the  broker  is  entitled  to  one-half 
per  cent,  from  the  buyer,  though  on- 
ginally  employed  by  the  seller.  Eicke 
V.  Meyer^  3  Campb.  412.  EUenborough, 
C.  J.  1813. 

35.  Where  B.  by  the  direction  of  his. 
employer  A,  ships  the  property  with 
which  he  was  entrusted  to  ttie  address 
of  C. ;  after  whiph  B.  pays  a  sum  of 
money  to  redeem  the  property  from 
seizure,  B.'s  agency  bein^^  expired,  this 
is  a  voluntary  payment  for  which  A.  is 
not  liable.  Edmiston  v.  Wright^  hart. 
1  Campb.  88.  EUenborough,  C.  J.  1807. 

And  see  Child  y.  Morle^  8  T.  R.  610. 

36.  A  factor  grossly  misconducting  him- 
self is  not  entitled  to  commission.  White 
V.  Chapman,  1  Stark.  113.  EUenborough, 
C.  J.  1815. 

C.  Liability  op  principal  to 

THIRD   PERSONS. 

C.  (a)  On  contract  of  agent. 

37.  A  memorandum,  made  by  the 
vendor's  broker,  with  the  bought  and 
sold  notes  copied  therefrom  and  delivered 
to  and  accepted  by  each  party,  will  bind 
both.  Rucker  v.  Cammeyer^  1  Esp,  105. 
Kenyon,  C.  J.  1794. 

38.  And  semble^  that  the  bought  and 
sold  notes  without  an  original  entry  are 
sufficient.  Dickenson  y.  Lilwal^  1  l^ark. 
128.     EUenborough,  C.  J.  1815. 

S.  P.  Hinde  v.  Whitehouse^  7  East, 
559,  69.    S.  C.  3  Smith  528,  36.. 

And  see  Simon  v.  Metwtcr,  1  Bla.  599. 
S.  C.  3  Burr,  1921.  Cooper  v.  Smithy 
15  East,  105,  8 ;  Blagdm  v.  Bradbear^ 
12  Ves.  466,  72;  Buckmaster  v.  Har^ 
rop,  13  Ves.  456,  72,  3. 

39.  Qu.  whether  assignee  of  a  bank- 
rupt fjEictor,  taking^  del  credere  commis- 
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sioDy  may  sue  a  purchaser  where  the 
hcioT  has  not  paidf  his  principal ;  point 
reserved.  Hudson  v,  Grainger.  Ellen- 
borough,  C.  J.  Sittings  auer  Michas. 
Term,  1817.     P. 

40.  Order  to  one  firm  to  effect  in- 
surance, heMwell  executed  by  another 
firm,  if  the  firms  have  one  or  more  mem- 
bers in  commcm.      Dickson  ir»  Lodge, 

1  Stark.  226.  Ellenborough,  C.  J»  1816. 

41.  A  transfer  made  by  a  factot  who 
sells  under  a  letter  of  advice  froi^  the 
consignor  without  the  bill  of  lading,  is 
valid  against  an  indorsee  of  the  bill  pf 
lading  who  has  notice  of  the  factor^s  au^ 
ihority  to  dispose  of  the  prqperty,  Dick 
V.  Lumsden,  reake,  189.  Kenyon,  C.  J. 
1794. 

And  see  Wright  v.  Campbell,  4  Burr, 
2046,  51.  S.  C.  1  Bla.  658  ;  News(m 
V.  Thornton,  6  East,  17,  39,  42 ;  S.  C. 

2  Smith,  207 ;  Cuming  v.  Brown,  9  East, 
516 ;  Pickering  v.  Busk,  15  East,  38, 
42;  Martini  y.  Coles,  1  M  and  S.  140. 

42.  Where  a  special  agent  employed 
to  purchase  ikn  article  of  a  particular 
ouaiity,  buys  it  of  a  different  quality, 
tne  principal  is  not  bound.  East  Jnaia 
Company  y.  Hensley,  1  Esp.  112.  Ken- 
yon, C.  J.  1794. 

And  see  Fenn  v.  Marfison,  3  T.R. 
757,  61,  and  4  T.  R.  177.  Beawes  Lex 
Merc,  50. 

N.  For  the  distinction  between  a  spe- 
ctal  and  general  agent,  see  Whiteheaa  v. 
Tuckett,  15  Ea?t,  406,  8. 

43.  Where  A.  has  usually  subscribed 
policies  for  B.,  the  latter  is  bound  by  a 
policy  signed  by  A.  m  his  name,  without 
direct  proof  of  the  authority.  Neal  v. 
Errnng,  1  Esp.  61.  Kenyon,  C,  J. 
J793. 

And  see  Rex  v.  Bigg,  3  P.  Wms.  419, 
427. 

44.  An  agent  ^ho  underwrites  and 
settles  losses,  has  an  implied  authority 
to  refer  a  dispute  about  a  loss  to  arbitra- 
tion. Goodson  and  another  v.  Brooke, 
4  Campb.  163.    Gibbs,  C.  J.  1815. 

45.  If  after  acts  of  supercargo  con- 
tended to  have  been  illegal,  and  conse- 
quent seizure  of  the  vessel,  Jhe  owners 
proceed  in  the  admiralty  court  to  recover 
possession,  they  adopt  his  acts,  and  are 
responsible  for  stores  supplied  up  to  the 
seizure.  Mitchell  v.  Glunie,  1  Stark. 
230.    Ellenboroiigh,  C.  J.  1S16. 


46.  An  agent  who  executes  a  deed 
under  a  power  of  attorney,  cannot  be 
examined  with  respect  to  the  contents  of 
such  deed,  imless  tne  power  of  attorney 
be  produced.  Johnson  v.  Mason,  1  Esp. 
89.     Kenyon,  C.  J.  1794. 

47.  In  an  action  against  the  master 
for  ihe  price  of  goods  which  have  come 
to  his  use,  it  is  no  defence,  that  by  a 
priyate  agreement  between  the  master 
and  the  servant  to  whom  the  articles 
were  delivered,  such  articles  were  to  be 
provided  by  the  servant.  Precious  v. 
Abel,  1  Esp;  351.    Kenyon,  C.  J.  1795. 

Ace.  Rich  V.  Coe,  Cowper,  636. 

48.  A,  directs  B.  to  rfeceive  tnoney  for 
him,  and  B.  employs  C,  who  sends  his 
clerk  for  it.  Payment  to  the  clerk  is 
sufficient  to  charge  B*  in  an  Action  for 
money  had  and  received  to  A.*s  use. 
Matthews  v.  Hay  don,  one,  ^c,  2  Esp. 
509.     Kenyon,  C.  J.  1796. 

And  see  Cary  v.  JFehster,  1  Stra.  408. 

49.  Where  a  factor  sells  goods  in  his 
own  name,  the  vendee  has  a  right  to 
consider  him  as  principal;  and  in  an 
action  brought  by  the  real  vendor,  the 
vendee  may  set  off  a  debt  owing  to  hin> 
from  the  factor.  George  v,  Claggett  and 
Pratt,  2  Esp.  557. 

And  the  court  of  K.  B.  discharged  a 
rule  for  a  new  trial.  Rnd,  and  7  T.  R. 
359. 

S.  P.  RaboM  V.  Williapi^,  7  T.  R. 
360,  n. 

Ai^d  see  Scott  v.  f^urman,  Willes,  400. 

50.  A  power  of  attorney  to  call  ii^ 
debts,  ^hen  given  as  part  of  ^  security 
for  money,  is  not  revocable.  Walsh  v. 
Whitcornb,  2  Esp.  565.     Kenyon.  C.  J. 

^1797. 

Ace.  Bromley  v,  Holland,  7  Ves.  28. 

But  see  Lepard  v.  Vernon,  2  Ver.  B. 
51.  And  see  Odes  v.  Woodward,  2  Lord 
Raym.  849,  50.  post,  §  66,  &c* 

51.  Where  a  ship  is  put  up  at  th% 
Royal  Exchange  by  the  broker,  as^$ 
general  ship  warranted  to  sail  loith  con^ 
voy,  and  hand-bills  are  distributed  to 
the  same  effect,  the  owner  is  bound  by 
such  representation,  though  made  with- 
out his  authority.  Runq^iist  v.  DitcheiL 
3  Esp.  64.     Kenyon,  C.  J.  1799. 

S.  C.  Abbott  on  Skipping,  part  2,  cap, 
2.  s.  8,  2  Campb.  556.  n. 

52.  And  he  is  liable  to  an  action  o^ 
the  case  at  the  suit  of  shippers,  who,  in 

C  2  '  ^  ^ 
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consequence  of  the  tailing  without  con-ltified,  though  no  notice  has  been  Mtn 
Yoy,  are  prevented  from  recovering  upon  I  to   discredit   the    porter.      Pocock    v» 


a  policy  of  insurance  containing  a  war 
ranty.    Ibid, 

N.  It  was  said  by  Gibbs,  C.  J.,  that 
there  was  not  in  this  case,  as  had  been 
supposed,  an  express  warranty,  the 
broker  having  merely  inserted  in  the 
advertisement  a  clause  purporting  that 
the  ship  would  sail  with  convoy,  4 
Campb.  55  h.  And  see  Snellv.  Marryatt, 
Abbott's  Law  of  Shipping. 

53.  So  a  servant  employed  to  sell  a 
horse,  has  an  implied  incidental  au- 
thority to  give  a  warranty  of  soundness ; 
«uch  a  warranty  being  now  usual.  Alex- 
ander  v.  Gibson^  2  Campb.  555.  Ellen- 
borough,  C.J.  1811. 

.  S.  P.  Pickertngy.  Bmk,  15  East,  38, 45. 
Sed  vide  Tnawell  v.   MiddleUm,  2 
Boll.  Rep.  269,  70,  cont. 
And  see  Sohde  v.  Dynonj  1  Smith,  400. 

54.  And  therefore  m  an  action  on  the 
warranty  it  is  sufficient  to  prove  that 
the  horse  was  sold,  and  warranted  by 
the  defendant's  servant,  withoiit  calling 
the  servant  or  shewing  that  he  bad  a 
special  authority  for  giving  the  war- 
ranty.   Ibid. 

55.  A.,  to  whom  sugars  are  consigned 
for  8ale»  deposits  them  with  B.  a  broker, 
who  advances  money  and  accepts  bills 
for  A*  B.  may  retain  the  sugar  against 
C,  the  owner,  unless  the  latter  will 
repay  the  advances^  and  give  a  full  in- 
deinnity  against  the  acceptances.  PuU 
teney^  hart,  v.  ireymer,'eta^t.3Esp.  182. 
Kenvon,  C.  J.  1800. 

5d.  And  B.  is  not  bound  to  take  the 
counter  acceptances  of  C.  as  an  in- 
demnity.   Ibtd, 

57.  If  a  tradesman  trust  a  servant 
without  any  previous  dealing  upon  cre- 
dit, sanctioned  by  the  master,  the  mastee 
is  only  liable  for  so  much  as  comes  to 
his  use,  Pearce  v.  Rogers,  3  Esp.  14. 
JBldon,  C.  J,  1800. 

And  see  27  lib.  Ass.  Fitz.  Abr.  Tres- 
nass,  230  F.  N.  B.  120  G.  Holden  v. 
Newman,  13  East,  161;  Stephens  v. 
Derry,  16  East,  147. 

58.  Defendants  were  in  the  habit  of 
sending  their  porter  to  the  plaintiff  for 
goods  with  written  orders,  in  the  hand- 
writii^  of  one  of  their  four  clerks — The 
porter  is  dischaiged,  ^d  afterwards  ob- 
tains goods  on  an  order  in  the  same 


Sparrow,    EUenborough,  C.  J.,  Guilds 
halU  December,  1810.  MSS. 

59.  An  attorney  who  is  retsuned  to  do 
a  particular  act,  but  who  is  also  directed 
to  do  the  needful  J  has  authority  to  take 
such  steps  as  nave  immediate  relation  to 
the  act.  Dawson  v.  ^>  Robert  Lawley, 
hart,,  4  Esp.  65.     Kenyon,  C.  J.  1801. 

60.  If  an  agent  directed  to  buy  at  a 
certain  price,  consider  himself  not  to  be 
absolutely  hmited  to  that  price,  his  en- 
gagement, though  exceedmz  the  direc- 
tion, will  bind  the  principcd.  Hicks  r. 
Hankin^A  Esp.  114.  Heath,  J.  Hertford, 
1802. 

61.  Where  a  servant,  without  the  pri-^ 
vity  of  his-  master,  employs  a  tradesman 
to  repair  his  master^s  carnage,  the  mas- 
ter is  not  liable.     Hiscox  v.  Greenwood, 

4  Esp.  174.     Ellenborough,  C.  J.  1802. 

62.  A  master  who  furnishes  his  ser- 
vant with  money  before  hand  for  the 
purchase  of  goods  is  not  liable  for  gooda 
taken  upon  credit.     Rusby  v.  Scarlett, 

5  Esp.  76.     Ellenborough,  C.  J.  1803. 
Ace.  Boulton  v.  Arls&n,  3  Salk.  234. 

63.  But  where  the  master  advances 
money  on  account  generally,  and  does 
not  always  keep  the  servant  in  cash,  he 
gives  the  servant  a  right  to  pledge  his 
credit.     Ibid, 

Ace  Sir  Robert  Wayland's  case,  3 
Salk.  234;  Bmltan  v.  Arlsden,  tbid; 
Hazard  V,  Treadwell,  1  Stra.  506. 

64.  The  declaration  of  a  servant  em- 
ployed to  sell  a  horse,  is  evidence  to 
charge  the  master  with  a  warran^,  if 
made  at  the  time  of  sale ;  if  made  at 
anydther  time,  the  facts  must  be  proved 
by  the  servant  himself.  Helyear  v. 
Hawke,  5  Esp.  72.  Ellenborough,  C.  J. 
1803. 

And  see  Biggs  v.  Lawrence,  3  T.  R. 
454. 

65.  A  servant  atfChorized  to  warrant 
a  horse  sound,  may  warrant  him  young, 
imless  expressly  restricted  irom  so  doing. 
Ibid, 

And  see  Fenn  v.  Harrison,  3  T.  R, 
757;  4  T.  R.  177.  Strode  v.  Dyson, 
1  Smith,  401 ;  Grammar  v.  Nixon,  1 
Stra.  657. 

66.  Death  is  a  revocation  of  a  power  of 
attorney;  though  coupled  with  an  in- 
terest.    Watson  and  wife,  administratrix 
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1  SUrk.   liL      Ellenborough,   C.  J. 
1818. 

And  s^e  Co.  Litt.  52,  h*  Rohy  v. 
Twelves,  Styles,  424. 

S,  P.SAtpm<inv.7%ompwn,Willes,105. 

N.  Ahhoi^h  the  act  were  appointed 
to  be  done  after  the  death  of  tne  prin- 
cipal ;  Roll.  Abr.  Feffnients,  S.  1.  And 
see  TaU  v.  Hilbett,  2  Ves.  Il8 ;  Wynne 
V.  TTumas,  Willes,  565 ;  IBac.  Abr.  Au- 
thority,  E. 

67.  And  a  payment  to  the  attorney, 
toade  after  the  death  of  the  principal, 
is  bad.  Wallace^  administratoty  v.  Cook, 
5  Esp.  117.     EUenborough,  C.  J.  1804. 

N.  By  the  civil  taw,  payment  before 
the  death  of  principal  can  be  known,  is 
valid.  Dig.  17,  1,  26, 1.  And  see  Dig. 
17,  1,  58.  Pothder  Traite  du  Caatfat  de 
Change,  part  1.  chap.  .6.  art.  1.  §  168. 

And  see  diet,  per  Bayley  J.  in  &naidi 
V.  Mingay,  1  M.  and  S.  95 ;  Lien,  A. 
8;  2  Ves.  118}  5  T.  R.  215;  18  Ves. 
142,  146. 

68.  A.  being  indebted  to  B,  on  going 
abroad,  leaves  a  general  powef  of  at- 
torney with  him,  and  sends  an  order  to 
C,  to  whom  he  had  consigned  goods, 
to  remit  the  proceeds  on  his  account  to 
B. ;  C.  sells  the  goods,  and  remits  the 
proceeds  to  B.  Afterwards,  and  before 
6.  receives  the  money,  A.  becomes  bank- 
rupt; B.  may  apply  the  proceeds  in 
satisfaction  of  the  debt  due  to  him  from 
A.  Alley  and  others,  assignees  of  Jame- 
son, a  bankrupt,  v.  Hotson,  4  Campb. 
525.     EUenborough,  C.  J.  1815. 

69.  In  an  action  on  a  policy  sub- 
scribed by  an  agent  under  a  power  of 
attorney,  it  is  sufficient  proof  of  the 
agency,  that  the  defendmit  is  in  the 
habit  of  payW  losses  upon  policies  so 
subscribed,  without  producing  the  power. 
Houghton  v.  Ewbanh,  4  Campb.  88. 
EUenborough.  C.  J.  1814. 

70.  An  agent  authorized  to  under- 
write a  poHcy,  may  adjust  the  loss. 
JUcfutrdsonv.  Mderson,  1  Campb.  43*  n. 
EUenborough,  C.  J.  1805. 

71.  One  partner  possesses  no  genera/ 
authority  under  a  power  of  attorney 
granted  to  his  co-partner.  Edtmston  v. 
WrighJtj  hart.,  1  Campb.  88.  EUen- 
borough, C.  J.  1807. 

And  see  Parker  v.  Kett,  1  Salk.  96; 
S.  C.  1  Lord  Raymond,  658 ;  Comber's 
^ase,  9  Rep:  76.  a ;  Warner  v.  Hargrove, 

2  RoU.  Rep.  393 ,  2  Ch.  Cases,  202. 


72.  Croods  are  bought  by  a  broker  in 
his  own  name.  Before  the  time  of  pay-* 
ment  he  becomes  insolvent,  and  dis- 
closes his  principal.  The  latter  cannot 
set  off  any  demand  upon  his  broker 
against  the  price  of  the  goods.  Waring 
and  others  v.  Ta^enck  and  driers,  I 
Campb.  85*    EUenborough,  C.  J.  1807, 

And  see  Paterson  v.  Gandaseqiit,  15 
East,  62. 

73."  And  semblef  that  the  principal 
would  not  be  discharged  by  a  payment 
to  his  Own  broker,  if  macie  before  the 
stipulated  day.  Kymer  and  others  v. 
Suwercropp,  1  Campb.  109,  180.  EUen- 
borough, C.  J.  1807,  and  K.  B.  1808. 

S.  r.  Speering  v.  Degraves,  2  Vem. 
643. 

74.  S^cus,  if  the  veiidor  suffer  the  day 
of  payment  to  pass  without  a  demand : 
in  which  case  the  principal  would  be 
justified  in  supposing  that  the  vendor 
meant  to  rely  on  the  credit  of  the  broker. 
Ibid. 

75.  And  where  the  vendor  permits 
his  broker  to  deal  with  goods  as  if  he 
w^re  the  owner,  payment  to  him,  though 
before  the  stipulates  time,  will  discharge 
the  vendee.  Coates  and  another  v,  Lewes 
and  ano^ur,  1  Campb.  444«  EUen- 
borough, C.  J.  1808. 

Ace.  De  Leira  v.  Edwards,  1  M.  and 
S.  147. 

And  see  Favenc  v.  Bennett^  11  East, 
36. 

7C.  After  a^  sale  through  brokers, 
without  disclosing  the  principal  upon  a 
certain  credit,  payment  to  the  brokers 
Upon  other  terms  of  credit,  although 
equivalent  in  the  usage  of  trade,  is  not 
available  against  assignees  of  the  prin- 
cipal. Campbell  and  another  assignee  v. 
Uassell,  1  Stark.  233.  EUenborough, 
C.  J.  1816. 

77.  But  if  a  broker  deliver  a  bought 
note  and  a  sold  note  which  materially 
differ,  the  contract  cannot  be  enforced. 
Cummingy.  Roebuck,  Holt.  172.  Gibbs, 
C.  J.  1806. 

78.  Where  it  appears  that  an  ^nt  is 
directed  generally  to  seU,  it  will  l^  pre- 
sumed that  he  is  authorized  to  sell  only 
in  the  usual  way  of  business.  If,  there- 
fore, he  agree  to  give  credit  upon  a  sale 
of  stock,  which  is  constantly  sold  for 
ready  money,  the  principal  is  not  bound. 
Wiltshire  V.  Sims,  1  Campb.  2:8.  fil- 
lenborough,  C.  J.  1808. 
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Ace.  Anon.  1 2  Mod,  514.  per  Holt,  C.  J. 
Semb.  cont.  Anon.  Dyer,  39,  a. 

79.  A.  is  employed  by  B.  to  sell  his 
norse ;  A.  sells  B.'s  horse,  and  another 
belonging  to  C.  at  an  entire  price  to  D., 
and  warrants  both  horses  sound ;  D.  can- 
not sever  the  contract  and  bring  his  ac- 
tion upon  the  warranty  gainst  A.  in  re- 
spect of  the  unsoundness  of  his  horse. 
Symonds  v.  Carr^  1  Campb.  361.  El- 
lenborough,  C.  J.  1808. 

S.  P.  Hort  V.  Dixon,  Selw.  98. 

80.  Where  a  candidate  has  generally 
Recognized  the  acts  of  his  committee,  the 
chairman  possesses  an  implied  authority 
to  make  any  contract  for  the  candidate 
connected  with  the  election.  Honey^ 
wood  V.  Sir  William  Geary y  6  Esp.  119. 
Mansfield,  C.  J.  1808. 

81.  And  semhUy  that  the  authority 
extends  to  each  member  of  the  commit- 
tee individually^     Ihid^ 

82.  Where  a  factor  sells  goods  without 
mentioning  the  name  of  any  principal, 
but  before  the  whole  quantity  is  deliver- 
ed, the  vendee  is  informed  who  is  the 
real  vendor  by  the  factor's  clerk,  the 
Vendee  cannot  set  off  any  demand  which 
he  may  have  upon  the  factor  against  the 
price  of  the  goods.  Moore  v.  Clement^ 
son  and  others^  2  Camp.  22,  Ellenbo- 
rough,  C.  J.  1809. 

And  seeDrinktoatery.  Goodwin^  Cowp. 
S5i,  5,  6. 

83.  where  a  broker  sells  goods  as  his 
own,  the  vendee  is  justified  in  pajring 
him  in  a  different  manner  from  that  pre- 
iicribed  by  the  original  terms  of  the  pur- 
chase; Blackburn  v.  Scholes  and  an^ 
hther,  ?  Campb.  343;  Ellehfeorough, 
C,  J.  1810... 

And  seeFavenc  v.  Bennett^  11 E^,  36. 

84.  And  the  circumstance  of  the  venr 
*dor*8  being  described  in  the  sale  cata- 
logue as  a  sworn  broker^  is  not  suflScient 

e  charge  the  vendee  with  notice  that  the 
rmer  effected  the  sale  as  agent  of  an 
undisclosed  principal.     Ibid, 

85.  BuV  if  a  man  sell  goods  expressly 
in  the  character  of  a  broker^  the  terms  of 
the  contract  cannot  be  afterwards  varied 
without  the  authority  of  the  principal. 
1^    ... 

,86.  Where,  however,  the  principal 
has  on  some  occasions  authorised  nis 
broker  to  draw  bills  in  his  own  name,  he 
cannot,  ifter  the  insolvency  of  the  broker, 
ol>jecttosuch  a  hiodc  of  payment.  Town^ 


send  and  otJiers  v.  Inglis^  Reidy  irving 
and  Co.  Holt.  278.     Gibbs,  C.  J.  1816. 

87.  A  factor  has  no  power  to  pledge, 
even  where  he  accepts  bills  on  account 
of  the  consignors,  and  is  directed  by  them 
to  deal  with  the  goods  a5x;ording  to  his 
discretion.  Graham  and  others  v.  Dyster^ 
2  Stark.  21.     EUenborough,  C.J.  1816. 

And  the  court  of  K.  B.  granted  a  new 
trial  after  a  nominal  verdict  for  the  de- 
fendant.    Ibid, 

88.  An  insurance  broker  has  no  gene- 
ral Hen  upon  a  policy  effected  for  a  ba- 
lance due  to  him  from  the  agent  who  or- 
ders the  insurance,  though  such  agent 
represent  that  he  has  authority  to  indorse 
the  bill  of  lading.  Lanyon  v.  Blanchard, 
2  Campb.  597.  EUenborough,  C.  J. 
1811. 

89.  Debtor's  agent  offers  to  pay  the 
creditor's  agent  in  bank  notes,  and  the 
latter  requests  to  have  a  cheque  as  more 
convenient  to  himself.  If  the  cheque  be 
dishonoured  the  debtor  is  not  discharged, 
as  the  cheque  of  the  agent  must  ^  con-^ 
sidered  as  hi»  own.  Everett  v,  Collins, 
2  Cainp.  515.    EUenborough,  C.  J. 

Sed  vide  diet,  per  Lord  Kenyoq  in 
Tapley  v.  Martens,  S  T.  R.  453, 
And  see  post.  Ship,  D. 

90.  So  in  covenant  on  a  charter  party, 
it  is  no  defence  that  the  plaintiff  receivea 
the  freight  in  a  bill  drawn  by  the  de- 
fendant's agent,  althoiigh  the  defendant 
was  not  informed  of  the  transaction  until 
after  the  failure  of  the  drawer  and  ac- 
ceptor. Marsh  v.  Pedder,  Holt.  72. 
Gibbs,  C.J.  1815.  \ 

91.  An  usage  that  where  goods  are 
sold  by  a  broker,  by  bill,  the  seller  re- 
tains the  power  of  annulling  the  con- 
tract, if  he  doubt  the  credit  of  the  pur- 
chaser, is  reasonable  and  valid.  But 
the  rejection  must  be  intimated  as  socm 
as  the  seller  has  had  time  to  inquire  into 
the  solvency  of  the  purcl^aser ;  and  five 
days  appeared  to  thi  couk  and  jury  to 
be  too  long  a  period;  Hodgson  v.  Da^ 
vies,  2  Campb.  530.  EUenporqugh,  C. 
J.  1810. 

92.  In  Hvoidance  of  a  sale  made  by  a 
broker,  it  may  be  shewn,  that  by  the 
custom  of  the  trade  the  authority  to  sell 
expires  ¥dth  the  day  on  which  It  is  given. 
Dtckenson  v.  Lilwall  and  others,  4 
Campb.  279;  1  Stark.  128.  EUenbo- 
rough, C.  J.  1815. 

93.  A  broker  empowered  to  dispose 
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ht  gooos  dt  kis  discreHon^  cannot  pledge 
ihem  without  an  express  authority  to 
that  effect  to  meet  bills  accepted  by  him 
to  the  amount  of  the  consignment.  (Tra- 
ham  atid  others  v.  DysUty  2  Stark.  24. 
£Ilenbon>ugh»  C.J.  1816» 

And  the  court  set  aside  a  nominal  ver- 
dict for  the  pa^mee.    Rid. 

C.  (b)  lAabiiity  of  principal  for  tort  of 
agent 
,     (And  see  post  D,  106.) 

94.  A  person  who  contracts  with  a 
tradesman  to  pay  him  reddy  money,  and 
gives  his  servant 'the  amount  weekly* 
which  is  at  first  r^larly  paid  over,  is 
not  liable  if  the  servant  afterwards  em- 
bezzle the  money.  Sttihhrng  v.  HeintZy 
Peake,  47.     Kenyon,  C.  J.  1791. 

Contra.  Boulton  v.  Arlsden,  3  Salk, 
234. 

Sed  vide  S.  C.  1  Lord  Raym.  225. 

95.  But  where  the  master  employs  a 
servant  to  buy  on  credit,  he  is  liable  to 
whatever  extent  the  servant  may  pledge 
his  credit.     Ibid, 

96.  A.  having  purchased  goods  of  B. 
on  credit,  gives  notice  to  B.'s  servant 
that  in  future  he  shall  always  pay  for  the 
goods  as  he  receives  theta.  A.  accord- 
ingly pays  the  servant  who  embezzles  the 
money.  A.  is  not  discharged,  imless  he 
shew  that  the  notice  reached  B*  Grat- 
land  v,  freeman^  3  Esp.  85.  Eldon,  C. 
J.  1800. 

97.  The  proprietor  of  a  newspaper  is 
answerable  criminally  as  well  as  civilly 
for  the  misconduct  of  the  editor.  Rex  v. 
Walter^  3  Esp.  21.  Kenyon,C.  J,  1799. 

98.  A.  draws  a  bill  on  B.  and  forges 
B.'s  acceptance ;  B.  pays  the  bill  when 
due.  A.  draws  a  similar  bill  and  again 
ibrges  B.'s  acceptance;  B.  is  liable  as 
acceptor.  Barber  v.  Gingellf  3  Esp.  60. 
Kenyon,  C.  J.  1799. 

99.  A.  contracts  for  the  laying  of  pipes 
in  a  highway  with  B.,  who  contracts 
with  C.  A.  is  liable  for  an  injury  oc- 
casioned by  the  negligence  of  C.  Mat- 
them  V.  JFest  London  Water  Works,  3 
Campb.  403.  Ellenborough,  C.  J.  1813. 

S.  P.  Bush  V.  iStomiMon,  1  Bos.  and 
a'ul.  405. 

And  see  Flower  v.  Adam,  2  Taunt. 
314;  Nicholson  v.  ^founsey,  15  East, 
384;  post,  ?ENAh  Action,  A.  (g). 


D.  Rights  of  Principal  aoains^ 

THIRD  PERSONS. 

100.  A.  employs  B;  to  efiect  an  in-^ 
surance;  B.  employs  C,  without  notice^ 
that  he  is  actii^  for  A.  C.  may  hold 
the  policy  against  A.  for  si  general  ba- 
lance due  to  him  from  B.  Westwood  v. 
Bell  and  another y  4  Campb;  349 1  znA 
Holt  122.    Gibbs,  C.  J.  1815. 

101.  A.,  as  fsictor  for  B.,  residmg  in 
Holland,  procures  a  bill  of  exchange 
from  C,  m  favour  of  B.  Before  the 
customary  days  for  giving  value  for  th^ 
bill  are  elapsed,  A.  becomes  bankrupt ; 

B.  cannot  sue  C.  Puget  de  Bras  v. 
Forbes  and  Gregory j  1  Esp.  117. 
Loughborough,  C.  J.  1792. 

102.  If  £  employ  B.,  supposing  him 
to  be  a  proctor,  though  in  ftict  he  is 
merely  a  clerk  to  C,  A.  is  liable  to  C; 
for  the  work  done,  unless  the  amount' 
have  been  actually  paid  to  B.  Browii 
V.  Brooks^  widow,  1  Eapi  388.  Kenyon^ 

C.  J.  1795. 
N.  So  if  B4  Were  apptentice  to  C ; 

Barbery.  Dennis,  I  Salk.  68;  &*  C.  6 
Mod.  69. 

And  see  Cd.  Litt*  117  a,  n.  (161) ;  2 
Saund.  479. 

103.  A  servant  employed  to  deliver 
goods  is  a  competent  witness  to  prove 
the  delivery.  Adams  v.  Davies,  3  Esp. 
48.     Eldon,  C.  J.  1799. 

104.  It  might  perhaps  be  otherwise,  i^ 
it  could  be  shewn  that  it  was  usual  foi 
the  servant  to  receive  payment  from  the 
customer.     Ibid. 

And  see  Evidence,  K.  2. 

105.  Where  an  agent  makes  a  deposit 
on  a  treaty  for  a  purchase  as  for  himself, 
the  principal  may,  upon  the  default  of 
the  vendor,  sue  for  the  amount  in  his 
own  name.  Dvhe  ofNorfolky.  Worthy f 
1  Camp.  337.  Ellenborough,  C.  J.  and 
K.  B.  E.  1808. 

And  see  post,  E,  110. 

106.  The  master  of  avessel  freighted 
to  A.  delivers  the  cargo  at  B.,  at  which 
place  the  cargo  is  accepted  by  the 
freighter.  This  is  not  such  a  substitution 
of  B.  for  A.  as  will  entitle  the  o^mer  to 
sue  for  the  freight  stipulated  by  the 
charter-party,  unless  the  master  had 
express  authority  to  alter  the  voyage^ 
Burgon  v,  Sharpe  and  others,  2  CamfK 
5"29.    Ellenborough,  C.J.  18 lOw 
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107.  If,  after  tender  and  refusal  of  the 
timount  of  a  debt,  the  money  is  lo6^ 
through  the  insolvency  of  the  agent  em- 
ployed to  make  the  tender,  the  creditor 
rs  not  chargeable  with  the  lo«s.  Dent  v. 
Ihtrtn^  executrix^  d*c.  3  Campb.  296. 
Ellenbordu^,  C.  jf.  1812. 


£.  Liability  of  agent  to  third 

PBRSONSa 

10^;  A  sort  T*f1io  fcohductd  the  businete 
6f  a  supetaimuated  father,  and  appears 
(o  be  the  proprietor,  is  personally  liable 
for  goidds  bought  by  him.  Turret  v. 
Collet,  1  Esp.  320,  Kenyon,  C.  J. 
1795. 

And  see  Saunders  v.  Vincent  6  Eac. 
Ab.  638. 

109.  An  agent  who  orders  goods  from 
a  tradesman  without  stating  at  the  time 
that  they  are  for  his  principal,  is  liable 
for  the  amount  Owen  v,  Goochy  2  Esp. 
56S.     Kenyon,  C.  J.  1797. 

1 10.  If  uie  trside^msln  refuse  to  deliver 
the  goods  on  the  credit  of  the  principal 
and  rejiuire  the  credit  of  the  agentj  the 
latter  i^  allone  liable.     Ibidi 

111.  Where  the  goods  are  Ordered  ex- 
pressly on  the  account  at  ain  uimamed 
principal,  and  after  delivery  the  agent 
refuses  to  give  up  his  principal,  the 
^igent  is  liable.    Ibidi 

112.  But  if  the  order  be  ^iVen  in  the 
kame  of  a  third  person,  and  the  goods  be 
deUvercfd  dcccrr<fcngly,  the  agent  cannot 
be  charged.     Ihid» 

And  see  6raham  v.  Stamped,  2  Vem. 
l46J 

113.  Where  money  has  been  received 
by  an  agent  upon  a  contract  founded  in 
corruption,  oppression,  or  immorality,  he 

'  Is  not  discharged  by  paying  it  over  to  his 
principal.     Miller  v,  Aris,  3  Esp;  233, 
Kenyon,  C.J.  1800^ 
^  S.  C.  SelW.  88  ri. 

And  se^  Sadler  v.  EUans,  4  Burr. 
1&85 ;  B74ller  v.  Harrison,  Cotwp.  565 ; 
Snovoddn  v.  Davies,  1  Taunt.  359 ;  -As- 
sumpsit E.  (f)  {  Bastards  A;  (b). 

114;  A.  and  B.  severally  employ  a 
^ezsoti  to  sell  theiir  horses.  The  agent 
ielts  them  alt  an  entire  price  lo  C.  and 
^rrants-  both  horses  soimd  ;  C.  cannot 
k^cfr  the  contract,  and  sue  A.  in  respect 


of  th^unsoundness  of  A.'i  horse,  but  id 
confined  to  his  action  against  the  kgentv 
Symonds  v.  Carr,  1  Campb.  361,  El- 
lenbotough,€.  J.  1808. 

Ace.  Selw*  98. 

1 154  An  agent  selling  goods  afEer  no- 
tice that  they  are  not  the  property  of  hi* 
employer,  is  personally  liaWe  to  the  ven- 
dee for  the  purchase  money.  Harducrd 
V.  Stewart,  5  Esp.  103.  EUenborough, 
C.  J.  1804. 

And  see  5  Burr.  2639. 

116.  An  attorney  who  signs  a  condi-^ 
tional  undertaking  to  give  up  bills  which 
he  holds  on  account  of  his  client,  is  per- 
sonally liable,  unless  it  ap|>ear  uvon  tkef 
instrument  that  he  enterefl  into  the  en- 
^ement  merely  as  agent.  Kendray  v. 
Hodgson,  gent,  one,  ^.  5  Esp.  229. 
Ellenborough,  C.  J-  1805^ 

S.  P.  Per  Ashhurst,  J.  itt  Macheath  v^ 
Haldimand,  1  T.  U.  181 ;  Woodhduse  v. 
Bradford,  1  Roll.  Abr.  693,  4  ace. 

117.  A  receipt  signed  *'  A.  for  B.,*' 
A.  being  in  fact  only  clerk  to  B.,  is  not 
sufficient  to  charge  A.  in  an  Miction  for 
money  had  and  received.  Edden  v. 
Read,  3  Campb.  339.  Ellenborough^ 
C;  J.  1813. 

I  And  see  ante  D.  104 ;  Cotes  v.  Wright^ 
4  Taunt.  198. 

118.  An  agent  who  guarantees  that 
the  shipment  will  be  found  to  be  in  con- 
formity with  the  revenue  laws  of  Great 
jBritdin,  so  that   no  impediment  shall 

arise  from  the  importation  thereof,  or 
I  that  4n  default,  the  consequences  shall 
rest  with  his  eihplovers,  renders  himself 
personally  liable  lor  an  impediment^ 
arising  from-a  non-compliance  with  the 
navigation  act.  Redhead  and  another' 
V.  Cator,  1  Ststrk.  14;  Ellenborough, 
C.  J.  1815. 

119.  In  a  declaration  upoii  such  a  gua- 
rantee it  is  tmnecessaiy  to  state  an  appli- 
cation for  an  indemnity  to  the  principal. 
Ibid. 

120.  An  agent,  at  the  request  of  his 
principal,  promises  to  pay  a  sum  of  tno^ 
ney  to  a  tnird  person  at  a  ftiture  day, 
provided  he  receives  money  on  nccottnt  of 
nis  principaL  This  ii  a  contingent  ap- 
propriation of  such  suni ;  to  meet  which^ 
the  agent  is  bound  to  retain  any  money 
he  may  afterwards  receive.  Stet^ens  v^ 
Hill,  6  Esp.  247.  Ellenborough,  Ci  Ji 
1805. 
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Afc<i.F.KB.  121F. 

121.  And  he  cannot  discharge  himself 
oy  shewing  that,  subsequently  to  the 
)>romise,  he  has  made  other  paytnents  on 
iuxx^unt  of  his  principal,     ftna. 

S.  P.  Maher  v.  Massias,  2  Bit.  1072. 
And  see  Clark  t.  Adatt^  cited  4.  T*  R. 
343. 

F.  Rights  oi'  achsnT  against  third 

PBRSONS. 

122.  A  factor  may  sue  in  hi^  own 
name  for  goods  sold,  though  the  name 
of  the  owner  be  declared  at  the  time  of 
^e.  Atkyns  and  Batten  v.  Afnherf  2 
Esp.  493.     Eyrfe,  C.  J.  1796. 

Scd  vide  Pothier,  Traite  de  I'action 
ttmdictio  indehitif  part  3,  sect.  2,  art.  4, 
num.  163;  Dig.  12,  6,  6;  ibid,  12,^6, 
53 ;  i6wf ,  1 2, 6, 57 ;  post.  Bankrupt,  t ; 
Moore  V.  Hopper,  2  N.  R.  411. 

123.  An  executor  employs  A.  to  Cou- 
tinufe  the  testator*s  trade  for  the  benefit 
of  the  estate  in  A.'s  own  name  ;  A.  may 
^e  upon  a  contract  made  by  him  in  re- 
spect of  such  trade.  WUms  v.  Lister^ 
6  Esp.  78.    Bllenborough,  C.  J.  1806. 

124.  In  assumpsit  against  consignee  for 
not  accounting,  tilso  tor  goods  sold  and 
money  had,  the  sale  by  defendant  need 
not  be  proved ;  after  a  reasonable  time  it 
will  be  presumed,  ot  plaintiff  mayproceed 
for  not  accountmg.  Hunter  v.  JreUhy  1 
Stark.  224.     Ellenbotoughi  Ci  J.  1816. 


AGREEMENT* 
(And  see  Stamps,  B«) 

A.   How  OONSTRUEDi 

(a)  Where  d^eemini  ajfeets  tlu  conti^act" 

tng  parties  only. 

(b)  Agreement  in  fetpect  of  third  persons, 

B.  Valid  or  iLLsoALi 

C.  Breach  of  agreement. 

(a)   rrhat  shall  he. 
(b)  Hoto  waved* 


A.   How  CONSTRUED. 


A.  (a)   Where  agreement  affects  the  cdiu 
tracting  parties  only, 

1.  Upon  the  settlement  of  account* 
between  A.  and  B.  the  balance  is  8/.  in 
favour  of  A.  who  agrees  to  take  4/.  dowu^ 
and  to  receive  the  remainder  at  the  end 
of  a  month.  B.  gives  A.  a  dral\  lipon  art 
improper  strtmp  for  the  last  4/,'  A.  can* 
not  sue  until  the  month  is  expiredf. 
Swears  ti.  Wells,  1  Esp.  317*  Kenyon^ 
C.  J.  1795. 

Sed  vide  po^t  Assumpsit  A.  (a)  L 
Pleading  H.  (b)  23. 

2.  An  indemnity  slgainst  debts  speci- 
fied in  a  schedule,  though  one  of  the 
debts  be  underrated  is  available  pro  tavitot 
Hancock  Vi  Clay,  2  Stark.  100.  Ellen- 
borough,  C.J.  1817. 

3.  A.  en^ges  not  to  open  a  shop 
within  one  mile  of  B's.  Shop ;  the  shortest 
access  by  the  foot-path  is  to  be  taken« 
Woods  V.  DenneU,  2  Stark*  89.  Elien- 
borouffhi  C.  J.  1817. 

4.  Where  a  builder  contracts  for  a 
particular  sum,  and  additions  are  made 
to  the  original  plan,  the  contract  remains 
binding  as  far  to  it  can  be  traced,  and  the 
excess  only  is  recoverable  on  a  auantiim 
meruit.  Pepper  H),  Burland,  Peake,  103. 
Kenyon,  a  J.  1791. 

5.  S.  P.  Rdbsonv.  Godfrey  and  Tho^ 
mas.  Holt.  236.     Gibbs,  C.  J.  1816. 

6*  Where,  in  answer  to  an  attorney's 
bill,  the  defendtot  sets  up  an  agreement 
by  which  the  plaintiff  undertook  to  con- 
duct his  suits  without  charge,  in  con* 
sideration  of  having  his  conveyancing 
business,  the  defence  is  not  met  by 
proving  that  the  defendant  has  employed 
other  persons  to  draw  his  leases.  The 
plaintiff  should  either  have  given  notice 
to  the  defendant  to  discontinue  the  agree- 
ment, or  have  resorted  to  a  special  action. 
Parker  and  Rich  u.  Harcourt,  5  Esp. 
249.    Ellenborough,  C*  J.  1805. 

7*  Where  an  agreement  for  the  sale  of 
leasehoVl  lands,  contained  a  stipulation 
that  the  purchaser  should  take  the  crops 
at  a  valuation,  which  valuation  being 
made,  the  purchaser  entered  and  took 
the  crops,  but  the  vendor  did  not  make 
a  good  title  to  the  lands,  it  was  held, 
that  the  vendor  could  not  sever  the  con* 
tract  and  recover  in  indebitatus  assumpsit 
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fbrthe  crops*  NeaU  and  others  v,  Viney^ 
1  Campb.  471.  Ellenborough,  C.  J. 
Guildford,  1808; 

And  see  ktrtland  v.  Pouiuett,  2  Taunt 
145;  Corderv.  Drakeford^  3  Taunt  382. 

8.  Contract  for  ^oSs  *' free  on  board 
a  foreign  ship."  The  seller  cannot  be 
requir^  to  give  an  order  for  transferring 
them  into  the  purchaser's  name  in  the 
warehouse.  IFackerbarth  v.  Massoth  3 
Campb.  270.   Ellenborough,  C.  J.  1812. 

9.  S.  P.  Ruled  in  tFetfutrell  v.  Coape, 
Campb.  272  n.    Manifield,  C.  J.  1812. 

10»  On  a  sale  in  London  of  goods  at 
sea^  it  is  agreed  that  if  they  shall  not 
arrive  on  or  before  31st  Deceinber^  the 
bargain  shall  be  void.  The  parties  must 
be  understood  to  have  had  in  contempla- 
tion an  arrival  at  London  only.  Idle  and 
others  o.  Thomtori  and  others^  3  Campb* 
274.    Ellenborough,  C.  J.  1812. 

11.  The  assured  agrees  to  repay  the 
loss  to  the  underwriter  in  case  the  pro- 
perty detained  by  the  Russian  government 
shall  be  restored :  it  is  suificieht  to  shew 
a  yielding  up  of  the  goods  quasi  in  integro^ 
notwithstanding  some  Spoliation  during 
the  detention.  Jordaine  v,  Cornwall  and 
others^  I  Stark.  6.  EUenboroi^h,  C.  J. 
1814. 

12.  An  agreement  that  the  tenant  shall 
be  at  liberty  to  quit  at  L.  D.  1814,  in 
which  case  the  landlord  engages  to  take 
the  fiitures  at  a  valuation,  or  permit  the 
tenant  to  let  the  house,  vests  an  option  in 
the  latter  in  the  event  of  his  so  quitting. 
Cotton  V.  Linghamy  1  Stark.  39.  Le 
Blanc,  J.  1815. 

13.  A  letting  to  an  under  tenant  till  L. 
D.  1814,  is  not  an  exercise  of  this  option. 
Ibid. 

14.  An  unstamped  agreement  by  way 
of  defeasance  indorsed  upon  a  note  by 
the  payee,  does  not  affect  his  right  of 
suction.  SUmev,  Metcalfe  4  Carapb.  217. 
1  Stark.  53.   Ellenborough,  C.  J.  1815. 

15.  The  payee  of  a  note  indorses  upon 
**  it  my  will  and  desire  is,  that  the  money 
*«  shall  not  be  called  in  for  two  years, 
•^  &c.  and  that  if  the  said  C.  S.  shall 
**  wish  for  further  time,  he  shall  have  It 
**  without  suit  at  law  until  three  years 
'«*  next  after  my  decease."  Semble,  these 
are  words  of  mere  indulgence  and  favour, 
and  d6  not  operate  as  a  defeasance.  Ibid. 

16.  A;  contracts  to  deliver  to  B.  50 
^oas  of  hemp,  the  ship's  name  to  be, 


declared  as  soon  as  known^  and  to  arrive 
before  the  31st  December.  A.  is  not 
bound  to  deUver  the  whole  Quantity  from 
one  ship,  although  he  bad  first  given  no- 
tice to  that  effect,  and  although  the  ves- 
sel contained  a  larger  quantity,  which 
was  delivered  to  previous  purchasers. 
ThoTfUon  and  others  v.  Simpson  and 
others^  Holt  163.    Gibbs,  C.J.  i8l6. 


A.   (b)  Agreements  in  respect  of  third 
persons. 

And  see  post  1,  Frauds,  Statute  op 
D.  Mbrger. 

17.  Where  A.  undertakes  to  pay  for 
goods  to  be  shipped  on  account  of  B.  at 
nine  months  from  the  date  of  the  ship- 
ment of  the  j^oods,  no  notice  need  be 
given  to  A.  of  the  shipment  Oxley  v. 
Young,  et  alt.  1  Esp.  424.  Eyre,  C.  J; 
1795. 

18.  A  specific  contract  for  the  purchase 
of  a  ship  and  goods  cannot  be  controlled 
by  a  prior  contract  for  the  latter  only. 
Lano  V.  Reale,  2  Stark.  105.  EUen- 
borough,  C.  J.  1817. 

19.  If  an  heir,  without  consideration^ 
bind  himself  to  execute  a  voluntary  con- 
veyance of  lands  descended,  he  cannot 
be  required  to  covenant  for  the  acts  of 
his  ancestor.  Chapman  v.  Ladbroksy  4 
Esp.  149.    Lawrence,  J.  1802. 

20.  Drawee  of  a  void  check,  tells  the 
payee  that  he  will  pay  it,  as  he  is  indebt* 
ed  to  the  drawer  in  a  larger  sum.  This 
is  not  a  promise  to  pay  the  debt  of 
another,  but  an  appropriation  of  part  of 
the  ^um  due  from  the  drawee  to  the 
drawer,  to  the  discharge  of  the  debt 
owing  from  the  latter  to  the  payee. 
Ard^  V.  Rowney,  5  Esp.  254.  £U^« 
borough,  C.  J.  1805. 

And  see  Yeates  v.  Groves^  1  Ver.  280. 

21.  But  if  the  drawee  can  shew  that 
he  was  mistaken  in  supposing  that  he 
was  indebted  to  the  amount  of  the  check, 
the  payee  can  only  recover  the  balance 
due  to  the  dmwer.    Ibid. 

22.  A.  being  indebted  to  B.  assents  to 
the  assi^ment  of  the  debt  to  C. ;  C.  may 
sue  A.  m  his  own  name.  Surtees  et  alt. 
V.  Huhbardy  4  Eip»  204.  Ellenborough, 
C.  J.  1802. 

And  see  post  Baron  and  t^eme,  B.  (b) 
F.  N.  B.  122,  K.    Y.  B.  P.  44,  E.  3^ 
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lb.  21,  pL  28.  M.  9,  H.  5,  fo.  14,  pi.  23. 
Forth  V.  Stantatij  1  Saund.  210,  211,  n. 
2.  Fenner  v.  A/ears,  2  Bla.  1269. 
Master  v.  Miller,  4.  T.  R.  340.  Innes 
V.  Dunlop,  8  T.  R.  595.  Israel  v.  jDm^. 
S^?,  1  H.  Bla.  239.  Johnson  v.  Co^ 
itfif/s,  1  East,  98.  Williams  v.  l^verett, 
14  East,  582,  7.  Flewellin  v.  IJavc,  1 
Bdst.  68. 

23.  A',  beipg  indebted  to  B.  requests 
C.  to  pay  B.  the  amount.  This  Cf.  un- 
dertakes to  do  **  provided  he  receive 
money  on  account  of  A.*'  Money  of  A. 
which  subsequently  comes  into  the  hands 
<if  C.  is  money  received  to  the  use  of  B. 
Stevens  v.  HtW,  5  Esp.  247.  Elle^borough, 
C,  J.  1805. 

24.  S.  P.  said  to  have  been  ruled 
by  Lord  Kenyon.    Ibid, 

And  see  ante,  Agbnt,  119, 120. 

25.  But  where  A,  having  accepted  a 
bill  payable  at  B.'s  banking-house,  re- 
mits fimds  to  B.  after  the  bill  has  become 
due,  with  directions  to  pay  the,  amount 
to  the  indorsee,  and  B.  tenders  the 
money  accordingly  to  the  indorsee,  who 
states  that  the  bill  is  returned  to  the 
indorser  in  Ireland :  the  indorsee  cannot 
sue  B.  on  getting  the  bill  agkin  into  his 
possession,  A.  having,  in  the  mean  time, 
c^imtermanded  the  payment. ,  Stewart 
and  another  v.  Fry  and  Chapman^ 
Holt.  372.  .  Gibbs,  C.  J,  1816. 

26.  Indebitatus  assumpsit  will  not  He 
on  a  collateral  imdertaking  for  the  pay- 
ment bf  goods  sold  to  a  third  person. 
The  deck^ation  must  be  Special.  Mines 
y.  Sculthorpe,  2  Campb.  215.  Ellen- 
borough,  C.  J.  1809. 

And  see  1  Saund.  211.  a.  b.  Plowd. 
183. 

27.  Defendant  guarantees  to  plaintiffs 
any  debts  which  J.  S^  may  contract  with 
them  for  ^oods  not  exceeding  100/.  This 
is  a  contmuing  guarantee,  not  confined 
to  one  dealing  of  100/.  but  extending, 
within  that  amount,  to  successive  renew- 
als of  the  debt.  Merle  and  otiiers  v. 
John  WeUsy  2  Campb.  413.  Ellenbo- 
rough,  C.  J.  1810. 

Vide  Vinn,  Sel.  Jur.  Quaest  lib.  2 
cap.  41. 

28.  An  undertaking  by  B.  to  be  re- 
sponsible to  A.  for  any  eoods  he  haih 
supplied  or  may  supply  W.  P.  to  the 
amount  of  100/.  remains  in  force  afler 
goods  to  that  amount  have  been  delivered 


and  paid  for.  Mayson  v,  Pritchard^  2 
Campb.  436.  Wood,  B.  Worcester, 
1810. 

And  the  court  of  K.  B.  refused  a  rule 
for  a  new  trial,  after  a  verdict  for  the 
vendor.     Ibid,  and  \i  East,  227. 

N.  Qu.  whether  this  guarantee  ir^s 
vaUd  with  respect  to  the  price  of  the 
goods  previously  supplied;  it  not  being 
expressed,  (5  East,  10,)  that  these  goods 
were  supplied  at  B.*s  reqitest  (1  Saund. 
264,  n.) 

29.  So  an  undertaking  to  be  answer- 
able to  the  extent  of  300/.  for  any  goods 
supplied  to  B.  remains  in  force  as  long 
as  the  parties  continue  to  deal  on  th^ 
same  footiiig.  Baston  v.  Bennett,  3 
Campb.  220.  EUenborough,  C.  J.  18l2. 

30.  Semble,  that  B.  might  relieve 
himself  from  further  liability  by  giving 
notice  to  discontinue  his  guarantee.  Ibid. 

31.  An  agent  remitting  the  bills  of  his 
principal  in  payment,  writes  *^  I  promise 
to  see  that  the  bills  be  honored."  Re- 
ceiving the  bills  in  paynient  is  a  sufficient 
consideration  for  this  promise,  Morris  v, 
Stacey,  Holt.  153.    (iibbs,  C.  J,  1816. 

32.  A.  guarantees  to  B.  the  amount 
of  goods  to  be  supplied  to  C. ;  in  pay* 
ment  of  these  goods,  A.  indorses  a  bill 
to  C,  which  the  latter  indorses  to  B. : 
before  the  bill  becomes  due,  A.  is  bank-* 
rupt ;  the  debt  is  barred  by  the  certifi- 
cate. Gaskell  and  another  v.  Lindsay 
and  another.  Holt.  212.  Le  Blanc,  J. 
Lancaster,  1816. 

B.  Valid  or  illegal. 
(And  see  Assumpsit  A.  (a)  4,  A*  (b). 

33.  A.  agrees  to  allow  B.  poundage 
upon  goods  sold  by  A.  to  customer* 
recommended  by  B.  The  agreement  is 
a  fraud  upon  the  customers,  and  cannot 
be  enforced.  tVyhvrd  v.  StanJton,  4  fisp; 
179.    EUenborough,  C.  J.  1802. 

See  Bunn  v.  Guy,  4  East,  190. 

34.  An  agreement  by  which  a  party 
who  had  been  defrauded  of  goods  unde^ 
false  preteiices,  undertook  not  to  proceed 
against  a  person  who  had  received  the 
goods  at  an  under  price,  was  held  to  be 
valid.  Drage  v.  Ibberson^  2  Esp.  643, 
Kenyon,  C.  J.  1798. 

Ace.  Johnson  v.  Oailby,  3  P.  Wmi. 
279.  Sed  vide  ColUnsy.  Blantem,  2 
Wik.  347.  And  see  post.  Bills,  B.  (b); 


SI 


AtiREEMSNT. 


35.  But  m  flgteemcnt  hy  the  payee 
6f  a  bill  to  discharge  the  acceptor  in 
consideration  that  the  drawer  will  forego 
an  intended  motion  in  K*  B.  calling  upon 
the  payee  to  answer  the  matters  of  an 
affidavit  is  corrupt  and  invalid.  Pool  v. 
BomfUldy  1  Campb.  55.  Ellenborough, 
C.  J.  1807, 

36.  An  agreement  to  pay  money  in 
consideration  of  putting  off  the  trial  of  an 
indictment  is  legal.  Hafveyand  others^ 
assignees  of  Hdtvei/j  v.  Mofgan  and  ano- 
ther, 2  Stark.  17.  Ell^nborough,  C.  J. 
1818. 

And  see  H*  2,  H.  7,  fo.  8,  ph  1.  F. 
N.  B.  121,  F.  Fitz.  Bar.  124,  Plowd. 
36,  186.  1  Fmch,  148,  2  Pmch,  181. 
Smith  V.  EveteU,  4  BrO.  C.  C.  64. 

37.  An  allegation  that  "  the  parties!  en- 
tered into  a  certain  agreement,'*  though 
tnerely  inducement  to  a  declaration  for  a 
libel,  is  not  supported  byproof  of  agree- 
ment executed  when  the  defendant  was 
in  a  state  of  intoxication.  Pitt  v.  Smith, 
"3  Campb.  33.  Ellenborough,  C*  J. 
181L 

Vide  post  28,  §  2, 

38.  Such  dn  agreement  tie^d  not  be 
produced  in  an  action  for  work  and 
labour  done  in  pursuance  thereof.  Fen- 
ton  V.  HoUoway,  1  Stark.  126*  Ellen- 
borough,  C.  J.  1815. 

39.  An  agreement  which  coiltains  a 
stipulation  void  by  the  statute  of  frauds, 
is  void  in  toto.  Lea  v.  Barber.  Exch. 
H.T.  1794  J  2Anst.  425,  n. 

So  tuled  on  the  authority  of  Cooke  t. 
Tombs.  2  Anst.  420, 
Ace.  Chater  v;  BecheH^  7  T.  R*  201- 

Ca  Bit&ACH  OP  AGBBBMENt^ 

C.  (a)  JFhat  shall  he* 

40*.  An  sigreefnent  between  a  br6Wer 
and  a  publican  that  the  latter  shall  take 
ail  his  beer  of  the  fotmer,  ot  pay  an 
kdvauiced  rent,  cannot  be  enfor(;ed,  unless 
the  publican  be  supplied  with  good  beer. 
Holcombe  v.  Hewson,  2  Campb.  391. 
Ellenborough,  C.  J.  1810. 

41.  And  the  quality  of  the  beet  Cftn-^ 
not  be  proved  by  shewing  what  sort  of 
^  commodity  the  plaintiff  furnished  to 
6lher  publicans  during  the  same  period. 
tbidi 


And  tee  Covenant,  fl.  1/ 

42.  A  provision  in  a  lease  (or  za  adf-^ 
vanced  rent  in  case  the  lessee  should 
discontinue  purchasing  hb  beer  of  the 
lessor  was  strongly  censuted  by  the 
courti  Cooper  v.  Twibilly  3  Campb. 
286.    filknborough,  C.  J.  1808. 

43.  And  a  plea  in  bar  to  an  avowry 
fof  Such  additional  tent,  stating  that  the 
beer  supplied  was  of  a  bad  quaUt^  was 
considered  as  a  meritorious  defence^ 
Ibid. 

44.  But  where  ptemises  are  described 
in  the  conditions  of  sale  as  a  **free 
public  house,' •  the  bargain  may  be 
avoided  by  the  purchaser,  if  it  appear 
that  the  lease  contains  a  clause  of  this 
nature.  Jones  v.  Edney,  3  Campb.  285. 
Ellenborough,  C.  J.  181 1 

45.  Although  the  lease  be  produced 
and  read  at  the  auction.     Ibid. 

And  see  Gunnis  v.  Erhatt,  1.  H.  Bla. 
289.  Jenhxnson  V.  Pepp,  6  VeS.  330- 
Powell  V.  Edmunds^  12  East,  6. 


C.  (t)  Bovi  waved. 

46.  Where  a  bankrupt  promised  td 
pay  a  creditot  18*.  in  the  potmd,  in  con- 
sideration that  the  latter  would  not  prove 
imder  the  commission,  a  petition  pre- 
ferred by  the  creditor  to  the  lord  chan-* 
cellor  against  the  allowance  of  the 
Certificate,  was^held  to  be  a  waver  of  the 
agreement.  CoUs  v.  Lw>eU^  1  Esp.  282* 
Kenyon,  C.  J.  1795. 

47.  A.  imdertakes  to  guarantee  the 
payment  of  goods  to  be  manufactured 
tor  B.  by  C.  A.  wishing  to  withdraw 
his  guarantee,  Writes  to  C.  to  inquire 
whether  the  goods  are  prepared.  Not 
receiving  an  immediate  answer,  he  gives 
up  a  counter-security.  A.  is  not  dis- 
charged, if  it  appear  that  C.'s  silence 
was  occasioned  by  his  absence  from 
home.  Odey  V.  loning  et  alt.  1  Esp* 
424.     Eyre,  C.  J.  1795.  , 

48.  And  the  court  of  C'  P.  discharged 
a  tule  for  a  new  trial,  2  H.  Bla.  613. 

49.  Goods  are  sold  to  be  paid  for  oti 
delivery,  and  the  vendor  suffers  parf  to 
be  removed  without  payment,  this  is  on- 
ly a  dispensation  pro  tanto,  aaid  he  may 
retain  the  retnainder  until  the  price  is 
paid;  Payne  V.  Skadbolt,^  1  Campb^ 
427.    Ellenbotough,  C.  J.  1808* 
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ALIEN. 
(And  see  poit.  Bills  and  Notes,  B.  (b). ) 

1.  A  subject  of  a  neutral  state,  taken 
on  board  an  enemy*s  fleet,  may,  whilst 
in  confinement,  sue  upon  a  contract 
entered  into  by  hira  as  a  prisoner  of 
war«  Sparenhurg  v.  Bannatt/ne,  2  £sp. 
580.     Eyre.  C.J.  1797. 

And  the  court  of  C.  P.  discharged  a 
rule  for  a  new  trial.  Ibid^  and  1  Bos. 
and  PulL  163. 

And  see  Maria  v.  HaU^  1  Taunt.  33.  n. 

2.  The  alien  bill  (34  Geo.  3.  cap.  9.) 
does  not  prevent  a  person  from  suing 
here,  who  resides  in  France,  and  who 
comes  over  with  the  intention  of  retum- 
11^;  though  the  money  recovered  can- 
not be  remitted.  MtckeloUe  v.  DUlony 
2  Bsp.  622.     Kenyon,  C.  J.  1798. 

3.  An  Irishman  residing  and  carrying 
on  trade  in  an  enemy's  country,  caimot 
sue  here,  though  naturalized  in  a  neutral 
state.  O^Meaiey  v.  WiUon  and  another^ 
1  Campb.  482.  EUenborough,  C.  J, 
1808. 

And  see  14  and  15  Hen.  8,  cap.  4. 

4.  And  sembUy  that  a  person  domi- 
ciled in  an  enemy's  coimtry,  is  disabled 
ixom  suii^  in  England,  wherever  the 
place  of  his  birth  may  be.    Ibid. 

And  see  14  and  15  Hen.  8,  cap.  4. 
Sparenhurg  v.  Bannatyne^  1  Bos.  and 
PulL  163.  7;  M'Ccmnell  v.  Hector,  3 
Bos.  and  Pull.  113.  Kensingtony.  Inglis, 
8  East,  273 ;  FthuU  v.  Waters,  15  East, 
260 ;  Mennett  v.  Bonham,  ibid.  A77. 

5.  To  a  count  on  a  policy  of  insur- 
ance, defendant  pleads  that  the  action  is 
broi:^ht  on  the  behalf  of  H.  E.  a  Dane, 
an  alien  enemy,  not  resident  within  the 
king's  dominions,  imder  letters  of  safe 
conduct,  licence,  or  protection.  Issue 
<mthe  licence.  Held,  that  a  Ifcence  from 
the  king  to  H.  E.  then  an  alien  friend, 
authorizing  him  to  undertake  a  voyage 
to  an  enemy's  country,  and  to  return  to 
England,  does  not  operate  as  a  licence  to 
resuk  here,  though  the  voyage  did  not 
terminate  till  after  the  commencement 
of  hostilities  with  Denmark,  and  though 
he  remains  here  unmolested.  Boulton 
mmd  another  v.  Dohree,  2  Campb.  163. 


And  the  court  of  K.  B.  refuted  to  set 
aside  nonsuit.     Ibid. 

6.  A  replication  of  licence  is  not  sup- 
ported by  evidence  of  a  licence  granted 
under  a  temporary  statute  now  expired, 
unmolested  residence  down  to  the  time 
of  action  brought,  and  licence  granted 
subsequently  to  the  bringing  of  the  ac- 
tion. Margaret  Alciator  v.  Smith,  3 
Campb.  245,  EUenborough,  C.  J. 
1812.  ^ 


AMENDMENT. 

1.  The  record  may  be  amended  at 
nisi  prius,  after  the  cause  has  been 
called  on,  by  a  rule  of  court  made 
tVwf onter  by  consent.  Murphy  y.  Marlow 
and  Traunt,  1  Campb,  57.  EUenbo- 
rough, C.  J.  1807. 

And  see  Blackamore's  case,  8  Co. 
156,  61  b.  Tite  v.  Bishop  of  Worces^ 
ter,  I  Lord  Raym.  94.  8.  C.  1  Salk, 
48.  S.  C.  Comb.  393^  S.  C.  12  Mod. 
107. 

Sed  vide  Child  v.  Harvey,  1  Salk.  48. 
S.  C.  1  Lord  Raym.  511.  Crowder  y. 
Rooke,  2  Wils.  144. 

2.  But  a  material  allegation  wiU  not 
be  altered  thereupon  an  fix  parte  aj^plica- 
tion ;  as  the  substitution^of  an  excuse^for 
projert.  Paine  v.  Bustin,  1  Stark.  74. 
EUenborough,  C.  J.  1815. 

3.  The  omission  of  the  similiter  is  how- 
ever immaterial  after  verdict.  Wright 
q.  t.  V.  Horton,  K.  B,  1816, 1  Stark.  400, 


ANNUITY. 

A.  Memorial. 

(a)  Form  of. 
(b)  How  pleaded. 

B.   CONSIBBRATIOX    WHEN 
VERABLE. 


RBCO- 


the 


A.  Memorial. 
A.  (a)  Form  of  Memorial, 
I.  An  allegation  in  the  memorial,  that . 


grantee 


Oaid     t^^      r-Mr«>>'»rn.^^.--^v 


30 


ANNUITY. 


to  the  grantor,  is  supported  by  evidence, 
that  the  amount  was  deposited  by  the 
erantee  at  his  banker's,  m  the  name  of 
his  attorney,  to  await  the  performance  of 
a  condition  precedent,  and  that  it  was 
subsequently  paid  over  by  the  attorney. 
Coare  v.  Giblety  4  Esp.  231.  Ellen- 
borouffh,  C.  J.  1803. 

S.  C.  not  S.  P.  3  East,  461. 

N.  It  does  not  appear  whether  the 
payn^ent  ought  to  be  considered  as  made 
on  the  day  on  which  the  money  wsui 
deposited  with  the  battker,  or  cm  that  on 
which  it  was  paid  over  to  the  grantor. 

2.  Covenant  on  deed  of  annuity  for 
156/.  13«.  4(2.  plea  void  under  annuity  act, 
for  defect  of  memorials.  It  kad  been 
intended  to  grant  60/*  per  ann.,  only 
the  rest  beine  added  to  pay  income  tax, 
while  it  should  last.  Held  that  the  agree*^ 
ment  to  reduce  the  annuity,  on  repeal  of 
the  income  tax^  should  have  been  set 
forth.  Brazier  v.  Homewood.  Ellen- 
borough,  C.  J.  Sittings  after  E.  T» 
|818.    P. 

3.  In  ejectment  by  the  grantee  of  an 
annuity,  objected  it  cannot  be  that  a 
trustee  under  the  annuity  deed  had  exe- 
cuted, but  his  execution  was  not  noticed 
in  the  memorial.  Doe^  dent,  Delegal  and 
other$v.  tioUway^  1  Stark.  431.  Ellen< 
borouffb,  C.  J.  1816. 

And  the  court  refused  a  rule  to  enter 
nonsuit.    lUd. 


A«  (b)  How  f  leaded, 

4.  A  plea  that  the  consideration  stated 
in  the  memorial,  has  not  been  paid,  is 
negatived  by  proof  of  the  acceptance  by 
the  grantor  ot  a  banker's  check  in  pay- 
ment, though  a  money  consideration  be 
stated  in  the  memorial.  Franoo  v.'  Lin 
do,  1  Esp.  300.     Buller,  J.  1795. 


B.  Consideration  when  reco- 
verable. 

5.  Where  an  annuity  is  set  aside  by 
the  act  of  the  court,  or  the  grantor, 
upon  the  discovery  of  a  defect  in  the 
securities,  refuses  to  execute  fresh  as- 
surances, the  purchase  money  may  be 
recovered  in  an  action  for  money  had  and 


received.  Weddell  v.  Lynam  and  Jones^ 
1  Esp.  309.     Kenyon,  C.  J.  1795. 

Ace.  Shove  v.  JVebh,  I T.  R.  732. 

And  see  Scurfield  v.  Gowland,  6  East^ 
241.     Waters  v.  Mansell,  3  Taunt.  57. 

6.  But  where  no  steps  are  taken  by 
the  grantor  to  set  aside  the  annuity,  and 
no  application  is  made  to  him  to  execute 
further  assurances,  the  grantee  cannol 
recover.     Ibid, 

7.  S.  P.  ruled  in  Richards  v.  Borrett, 
3  Esp.  102.    Kenyon,  C.  J.  1800. 

8.  In  an  action  to  recover  the  purr- 
chase  money  of  an  annuity,  the  grmtor 
will  be  allowed  to  set  off  the  full  amount 
of  payments  made  by  him  on  account  of 
the  annuity.  Weddall  v.  Lynam^  ubi 
supra, 

9.  S.  P.  ruled  in  HUU  v.  HiUs,  4 
Esp.  196.     Ellenborough,  C.  J.  1802. 

And  the  court  of  K.  B.  refused  a  rule 
for  a  new  triaL  S.  C.  f  called  Hicks  v. 
HicksJ  3  East,  16.  And  see  Byne  v, 
Vivian,  5  Ves.  607,  8;  7  Ves.  23,  4;  8 
Ves.  136;  9  Ves.  492. 

10.  But  where  an  annuity,  void  fox 
want  of  inrohnent,  wa9  rescinded  by  spe- 
cial agreement,  the  grantee  was  permitted 
to  recover  the  full  purchase  money,  with 
interest  fron^  the  time  when  the  annuity 
ceased,  without  deducting  the  previous 
payments.  Beauchamp  v.  Borrst,  Peake, 
109.    Kehyon,  C.  J.  1792. 

11.  If,  in  consequence  of  the  defect  of 
the  memorial  of  an  annuity,  the  grantee 
sue  his  own  attorney  for  negligence  in 
preparing  the  assurances,  the  attorney,' 
after  paying  his  client  the  considera- 
tion, cannot  recover  it  from  the  grantor. 
Burdon  gent.  v.  JFebb^  2  Esp.  527. 
Kenyon,  C.  J.  1797. 

12.  Where  money  i^  advanced  upon 
an  agreement  for  an  annuity,  to  be 
charged  upon  a  specific  estate,  and  no 
steps  axe  taken  by  the  borrower  to  effect 
the  grant,  the  amount  may  be  recovered 
in  an  action  for  money  had  and  received. 
Richards  v.  Borrett,  ubi  supra, 

13.  If  to  tlebt  on  the  annuity-bond  a 
defect  in  the  memorial  be  pleaded,  and 
the  plaintiff  enter  a  nolle  prosequi,  he 
may  recover  the  consideration  in  an 
action  for  money  had  and  received.  Este 
V.  Broomhead,  3  Esp.  261.  Kenyon, 
C.J.  1801. 

14.  Where  an  annuity  is  set  aside, 
the  purchase-money  is  to  be  considerefi 


APPRBNTICE.— AI^BITRAMENT, 


3^ 


as  9  debt  acqiiing  to  the  grantee  at  the 
moment  it  is  naid ;  it  is  therefore  barred 
bj  the  certificate  of  the  grantor,  who 
becomes  a  bankrupt  subsequently  to  the 
grant  of  the  annuity,  though  no  steps  be 
taken  to  set  it  aside  until  after  the  certifi- 
cate. Walker  v.  Lisoarray^  6  Esp.  99. 
BUenboroiJ^h,  C.  J.  1807. 

And  see  Baxter  v.  Nichols^  4  Taunt. 
90;  14  Ves.  574;  Ex-varte  Granger, 
10  Ves,  349,  51, 


APPRENTICE. 

(And  see  Penal  Acrioff  A.  (a)  (c); 
Witness  F»;  AoBPfTD.  101.) 

h  Indentures  of  apprenticeship  for  a 
less  period  than  seven  years,  contrary 
to  5  Eliz.  cap.  4,  s^  26,  may  be  avoided 
in  a  collateral  action  ag^nst  a  surety  for 
the  good  behaviour  of  the  apprentice. 
Bwmey  v.  Jeiminas^  6  Esp.  8.  EUen- 
boTOi^h,  C.  J.  1806. 

S.  F.  Guppy  V.  Jenmngs^  1  Anst. 
256.  And  see  Ashcroft  v.  Butler,  6  T.  R. 
653;  Gray  v.  Cookson,  16  East,  13.    . 

2.  To  recover  back  a  premium  paid 
on  an  indenture,  void  by  8  Ann.  c. 
9,  §  39,  for  not  stating  the  true  sum, 
plaintiff  must  shew  that  he  was  not 
party  to  the  fraud.  Shepherd  v.  Hall, 
3  Campb.  180.  Ellenborough,  C.  J. 
1812, 

And  see  Stamps,  A.  3.  And  as  to 
the  mode  of  calculating  the  premium, 
pee  Rex  v.  Bradford,  1  M.  and  S.  151. 


ARBITRAMENT. 

A.  Submission^ 

B;  Award. 

(a)  Operation  of,  upon  the  matters 
r^errtd. 

(b)  How  enforced. 

(c)  Wheh   available  in  collateral  pro- 
ceedings^ 

(d)  How  construed, 

C.  Arbitrator. 

p.  Umpire. 


A.  Submission. 
(And  see  ante.  Agent  44,  post,  6.  (b)  8.) 

1.  Trustees  submitting  to  arbitration 
do  not  become  personally  liable,  without 
proof  of  assets.  Doxies  v.  Pidge  and 
others,  3  Esp.  101.  Kefyron,  C.  J.  1800. 

Sed  vide  Barry  v.  Rush,,  1  T.  R. 
691 ;  Pearson,  v.  Hewry,  5  T.  R.  8 ; 
Worthing  v.  Barlow^  7  T.  R.  453. 

B.  Award. 
(And  see  Doe  v.  Morpeth^  3  Taunts 
378.) 

B.  (a)  Operation  of  award  upon  the  mat" 
ters  referred. 

2.  It  is  stated  to  have  been  ruled,  that 
an  award  made  upon  a  reference  of  €dl 
matters  in  dispute  between  the  parties,  is 
no  bar  to  a  suit  upon  a  cause  of  action 
^hich  existed  at  the  time  of  the  re- 
ference, unless  it  be  shewn  that  such 
cause  of  action  was  laid  before  the  arbi- 
trators. Martin  v,  Thornton,  4  £sp« 
180.    Alvanley,  C,  J.  1802, 

S.  P.  contra  Sjnith  v.  Johnson,  15 
East,  213. 

And  see  Bradford  v.  Bryan,  Willes, 
268,  S.  C.  7  Mod.  349;  Ravee  v. 
Farmer,  4  T.  R.  146 ;  Ingram  v.  Milnes, 
8*  East,  445 ;  Crofton  v.  Connor,  1  Bro. 
P.  C.  530 ;  Jones  v.  Bennet,  ibid,  528 ; 
Elsomy,  Rolfe,  2  Smith,  459. 

3.  But  that  the  arbitrator  might  be 
called  to  prove  that  the  plaintiff  claimed 
an  allowance  on  that  account.    Ibid, 

4.  And  that  such  proof  was  admissible 
under  a  plea  of  not  guilur,  to  an  action 
for  a  malicious  arrest.    Ibid. 

And  see  Paramore  v.  Johnson,  1  Lord 
Raym.  566.     S.  C.  12  Mod.  376. 

5.  It  is  within  the  jurisdiction  of  a^ 
arbitrator  to  direct  a  party  to  go  before 
a  government  commissary,  and  verify 
vouchers.  Atkynsv,  Baldwyn,  1  Stark. 
202.     Gibbs,  C.J.  1815. 

B.  (b)  How  enforced. 
(And  see  Assumpsit  F.  ;  Evidence 
C.  (b)) 

6.  An  award  upon  a  parol  submis- 
sion, may  be  given  in  evidence  under 
the  count  for  an  account  stated.  Keen 
V.  Batshore,  1  Esp.  194.  Eyre,  C.  J. 
1794. 
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7.  Or  under  a  count  upon  the  orit^inal 
demand.  Kingston  v.  PJielpi^  Poake, 
227.     Kenyon,  C.J.  1794. 

8.  But  to  aflect  the  defendant,  it  must 
be  shewn  that  the  plaintiff  was  also  a 
party  in  the  submission.     Ibid, 

S.  P.  Antram  v.  Cfuux^  15  East,  209. 

9.  In  an  action  on  an  award,  made 
purs  :?i.t  to  a  judge*8  order,  the  rule  of 
coTiri  made  thereon,  is  sufficient  proof 
of  the  order  without  producing  it.  Still 
and  another  v.  Halford^  4  Campb,  17, 
EUenborough,  C.  J.  1814. 

B.  (c)  When  available  in  collateral  pro* 

ceedingi. 

(And  see  post,  Assumpsit  F.  N.  ;  Evi- 
dence C.  (c) ). 

10.  An  award  upon  a  parol  submis 
sion  of  the  damages  sustained  by  the 

Slaintiff,  may  be  given  by  him  in  evi- 
ence  in  an  action  of  tort ;  and  it  can  only 
be  resisted  by  that  which  would  have 
vitiated  the  award,  if  it  had  been  di- 
rectly in  issue.  Baily  v.  Lechmere^  1 
Esp.  377.     Kenyon,  C.  J.  1795. 

11.  Semhle^  that  an  award,  made  after 
issue  joined,  cannot  be  given  in  evidence 
under  the  original  pleadings,  but  must 
be  pleaded  puis  darrein  continuance. 
Storey  v.  Bloxam^  2  Esp.  504...  Kenyon, 

C.  J.  1796. 

And  see  ThonUinson  v.  Arriskin^  1 
Com.  Rep.  330 ;  Hawkins  v.  Colclough, 
1  Burr.  275. 

B.  (d)  How  construed. 

12.  SembUf  that  upon  an  award  di- 
vecting  the  defendant  to  assign  leasehold 
premises  to  A.  according  to  law,  he 
cannot  be* required  to  execute  an  as- 
signment to  A.,  his  executors,  adminis- 
trators, and  assigns.  .  Russel  v.  Head- 
ington^  1  Stark.  13.  EUenborough,  C.  J. 
1815. 

C.  Arbitrator. 

13.  The  law  raises  no  implied  pro- 
mise to  pay  an  arbitrator  for  his  trouble. 
Firany,  executor^  v.  Wame,  4  Esp.  47. 
Kenyon,  C.  J.  1801. 

And  see  Miller  v.  Robe,  3  Taunt 


461;  George  r.  Lousley^  8  East,    13  j 
Fitzgerald  v.  Geavts^  5  Taunt.  342. 

D.  Umpire. 

14.  Where  the  submission  is  to  A. 
and  B.,  and  such  third  person  as  they 
shall  appoint,  to  prove .  that  A.  and  B. 
appointed  C,  it  is  not  enough  to  sh«w 
that  C.  acted  with  them  in  the  arbi-* 
tratioD,  and  to  put  in  an  award  executed 
by  the  three,  wherein  the  appointment 
of  C.  is  recited.  Still  and  another  v. 
Halford^  4  Campb,  J  7,  EUenborough. 
C.  J.  1814, 


ARREST, 
A,  On  civil  procbss. 

(a)   When  regular. 

(b)  Protection  from  arrest^ 

(c)  Discharge. 

B.  On  criminal  charges. 

(a)  By  warrant. 

(b)  Without  warrant. 

A.  On  civil  procxss. 

A.  (a)  When  regular. 

1.  A  dwelling  situated  over  a  stable 
in  an  inclosed  vard,  is  shut  in  from  the 
stable  and  yard  by  a  door  at  the  top  of  a 
staircase.  An  officer  who  has  gained 
admission  to  the  yard,  cannot  justify  the 
breaking  open  of  such  door  in  the 
execution  of  civil  process.  Hopkins  v. 
Nightingale,  et  alt.  1  Esp.  99.  Kenyon, 
v/.  J.  1794. 

Ace.  3  Inst.  63. 

Sed  vide  Lee  v.  Ganselt,  Gowp.  I. 
And  see  4  Taunt.  407,  BurdeU  v. 
Abbott. 

2.  A  defendant  cannot  be  arrested  by 
orij^nal  between  the  return  dav  of  the 
writ  and  the  quarto  die  post*  Parrot  v, 
Mumford,  sheriff  of  Kent,  2  Esp.  585. 
Eyre,  C.  J.  Maidstone,  1797. 

A.  (b)  Protection  from  arresL 

3.  If  a  bankrupt  surrender  within  the 
forty-two  days,  the  commissioners  may 
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enlarge  the  time  for  taking  his  examin- 
ation, without  an  order  from  the  chan- 
cellor; and  the  privilege  from  arrest 
extends  to  such  enlarged  time.  Davis 
V.  Trottery  sheriff  of  Surrey;  3  Esp.  40. 
Kenyon,  C.  J.  1799. 

Aad  a  nominal  verdict  having  been 
taken  against  the  sheriff  for  an  escape, 
the  court  of  K.  B.  directed  a  nonsuit  to 
be  entered.     Hid,  and  8  T.  R.  475. 

Ace.  ex  parte  Jackson,  15  Ves.  116. 

And  see  ex  parte  Johnson,  14  Ves. 
36.     Ex  parte  Higginson,  12  Ves.  496. 

4.  A  bankrupt  attending  a  dividend 
meeting  several  years  after  his  last  ex- 
mmination  is  privileged  from  arrest. 
Arding  v.  Flower  a^id  BlachhalU  3  Esp. 
117.     Kenyon,  C.  J.  1800. 

5.  C.  8  T.  R.  534. 

5.  Though  he  attend  upon  a  notice 
from  the  messenger  without  a  summons 
from  the  commissioners.     Ihid. 

6.  Defendant  in  a  civil  suit,  is  pro- 
tected in  coming  to  attend  the  trial. 
Solomon  v.  Underhill,  1  Campb.  229. 
Ellenborough,  C.  J.  1808. 

S.  P.  Lightfoot  V.  Cameron^  2  Bla. 
1113. 

And  see  Childergton  r,  Barrett,  11 
East,  439;  Tidd,  196. 

Sed  vide  Practice,  I.  (b)  2. 

7.  And  if  he  be  arrested  eundo,  the 
judge  will  grant  a  habeas  corpus  to  dis- 
charge him.     Ihid. 

And  sec  Tidd,  5th  ed.  784  ;  6th  ed. 
Bro.Abr.  6  tit.  Privileges,  &c.  pertotam. 
And  will  put  off  the  trial.     Ibid, 

8.  But  this  must  be  upon  payment  of 
costs  ;  unless  it  appear  that  tne  plaintiff 
colludes  with  the  arresting  creditor.  Ibid, 


A.  (c)  Discharge. 

9.  A  sheriff  is  not  bound  to  discharge 
the  defendant,  unless  he  receive  a  written 
discharge  from  the  plaintiff.  Taylor  v: 
Brander  and  Tebbs,  sheriffs  of  London, 
1  Esp.  45.     Kenyon,  C.  J.  1793. 

10.  And  after  receiving  such  discharge, 
he  may  detain  the  party  a  reasonable 
time,  to  search  the  office  for  other  writs 
against  him.     Ibid. 

11.  And  twenty-fefv  or  twenty*«ix 
hours  will  not  be  consider^  an  unrea- 
sonable delay.     Ibid. 

12.  The  oflBcer  is  not  bound  to  make 


the  search  until  the  written  discharge 
arrives.     Ibid. 

B.  On  criminal  charges. 

B.  (a)  By  warrant. 

13.  The  father  of  a  bastard  brought 
before  a  magistrate  and  liberated  on 
condition  that  he  find  sureties,  may,  if 
he  neglect  to  procure  them,  be  retaken 
upon  the  same  warrant,  provided  the 
magistrate  be  alive.  Dichirwm  v.  Brown, 
et  alt.  1  Esp.  218,  and  Peake,  234. 
Kenyon,  C.  J.  1794. 

14.  A  warrant  to  arrest  a  person, 
"  that  he  may  be  bound  to  appear  at 
the  next  session  of  Oyer  and  Terminer," 
may  be  executed  at  any  time.  Mayliew 
V.  Hill,  et  al.  2  Esp.  683.  Kenyon,  fc.  J. 
1798. 

And  the  court  of  K.  B.  refused  a  rule 
to  set  aside  nonsuit.  Ibid,  and  8  T.  R. 
110. 

B.  (b)  Without  warrant. 

15.  A  constable  may  of  his  own  au- 
thority take  a  party  into  custody  for  a 
mere  assault  committed  in  his  presence 
Coupey  V.  Henley,  Whale  and  Wehste* 
2  Esp.  540.     Eyre,  C.  J.  1797. 

16.  Bui,  if  he  were  not  present  at  the 
affray,  he  cannot  arrest  without  a  war- 
rant, unless  there  be  ^ound  for  sup- 
posing that  a  felony  will  ensue.     Ibid. 


ASSUMPSIT. 
(And  see  Limitation  of  actions  A.) 

A.  Consideration. 

(a)  Where  insufficient. 

(b)  Illegal. 

B.  Indebitatus  for  work  A?fD 

LABOUR. 

C.  Indebitatus,  where  m/  i  ^taix- 

ABLE  IN  RESPECT  OF  SPECIAL  CON- 
TRACT, 

D.  Indebitatus  for  mon^y  paid. 

(a)  By  surety  against  principal. 

(b)  Against  co-surety. 

(c)  On  the  other  implied  promises. 
D 
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E.    IVDKBITATVS   FOR   MONBY  HAD 
AKD  RBOBIVBD. 

(a)  To  try  ike  right  to  am  office. 
(b)  To  recover  numey  paid  by  mistake, 

(c)  Upomfailwn  of  consideration^ 

(d)  Upon  rescmding  tke  contract. 

(e)  To  recover  money  obtained  by  fraud. 

(f)  For  money  paid  by  one  party  to  an 

illegal  oonJtraU  to  the  other. 

(g)  For  money  paid  by  constrainif 

(h)  For  money  paid  under  legcU  process. 

f,   NpN  ASSUMPSIT. 
A.  CONSIDBRATIOV. 

A.  (a)  JFhere  sufficient. 

1.  A  promise,  without  any  new  con- 
sideration, to  ^ve  time  for  the  payment 
of  a  pre-existmg  debt,  is  not  oinding. 
De  Symons  v.  SUtichwich^  1  Esp.  430. 
Eyre,  C.  J.  1795. 

Sed  vide,  AoREEMBNT,  A.  (a)  1. 
And  sea  Plbadino,  H.  (b)  1. 

2.  Where  the  abandonment  of  a  con- 
tract is  the  consideration  of  a  new  pro- 
mise, it  must  be  shewn  that  the  former 
was  such  as  might  have  been  enforced. 
VTaikerv.  Constable,  2  Esp.  659.  Eyre, 
C  J.  1798. 

And  the  court  of  C.  P.  refused  to  set 
aside  nonsuit.  Ibid,  and  1  Bos.  and  PuL 
306.    See  pa^e  22,  §  4.  60  §  9. 

3.  Assumpsit  will  not  lie  upon  an 
implied  promise  to  pay  an  arbitrator  for 
hia  trouble.  Ftrany,  executor,  v.  JFame, 
4  Esp.  47.     Kenyon,  C.  J.  1801. 

4.  A.  being  possessed  of  information 
respecting  a  sum  of  money  due  to  B. 
as  a  residuary  legatee,  obtains  a  promise 
of  ten  per  cent,  as  the  price  of  the  com- 
munication. Semble,  that  the  agree-r 
ment  cannot  be  enforced  against  B. 
Jones  V.  Brindley,  3  Esp.  205.  Kenyon, 
C.  J.  1800. 

But  it  appears,  from  the  report  of  this 
ca^e,  in  1  £ast,  that  the  defendant  was 
nonsuited  on  the  form  of  his  special  count. 

5.  After  A.  has  paid  the  whole  of  a 
demand  made  by  B«9  part  of  t^hich  was 
due  to  C.  B.  engages  to  indemnify  A. 
ac^aiiMt  any  claim  by  C,  the  consider- 
ation is  sufficient.  Lord  Suffield  v. 
Bruce,  2  Stark.  175.  Ellenborough,  a  J. 
T817. 


6.  East  India  lieutenants  returning 
home  on  a  sick  certificate,  are  to  pay 
one  thousand  rupees  and  no  more,  **  for 
their  passage  and  accommodation  at 
the  captain's  table.'*  Without  an  ex- 
press promise,  an  officer,  under  these 
circumstances,  is  not  liable  to  pay  more 
than  the  regulation  price,  though  he  has 
a  cabin  to  himself,  and  others,  for  the 
same  indulgence,  pay  an  advanced  price ; 
it  not  appearing  tmtt  the  cabin  wouk) 
have  been  let  to  any  other  person, 
Adderley  v.  Cookson,  2  Caippb,  15. 
Ellenborough,  C.  J.  1809. 

A.  (b)  Illegal. 

7.  No  action  lies  for  the  price  of 
libellous  or  immoral  prints.  Fores  v. 
Johnes,  4  Esp.  97.     Lawrence,  J.  1802. 

And  see  Trespass,  B.  6,  7. 

8.  Where  premises  are  let  for  the 
express  purpose  of  prostitution,  no  ac- 
tion can  be  maintained  for  the  rent. 
Girardy  v.  Richardson,  1  Esp.  13. 
Kenyon,  C.  J.  1793. 

S.  P.  Crisp  v.  Churchill,  Se\w.  65. 
Ace.  Howard  v.  Hodges,  ibid. 
Sed  vide  Lloyd  v.  Johnson,  1  Bos. 
and  Pul.  340. 

9.  A  person  who  sells  articles  of  dress 
to  a  woman  of  the  town,  may  maintain 
an  action  for  the  amount,  though  he  had 
notice  of  her  situation;  unless  it  can 
also  be  shewn  that  he  expected  to  be 
paid  out  of  the  profits  of  her  prostitution, 
or  that  the  clothes  were  furnished  for  the 
purpose  of  enabling  her  to  carry  it  on. 
Dowry  V.  Bennett,  spinster,  1  Qimpb. 
348.     Ellenborough,  C.  J.  1808. 

10.  An  agent  employed  to  purchase 
shares  in  an  unchartered  jomt-stock 
company,  fraudulently  obtains  from  his 
employer  double  the  premium  paid. 
The  transaction  being,  prohibitea  by 
6  Geo.  1,  cap.  18.  both  parties  are  m  pari 
delicto;  and  no  action  will  lie  to  recover 
the  excess  of  prenjium.  Buck  v.  Buck, 
I  Campb.  547.     Mansfield,  C.  J.  1808. 

And  see  Rex  v.  Dodd,  9  East,  516, 
post  E.  (e). 

Be  Indebitatus  for  work  and 

LABOUR. 

(And  see  Arbitrament^  C.) 

11.  In  au  action  for  \^rk  psA  vat^ 
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fetnkt  evujeiice  of  the  badness  of  the 
^orkinanship  is  admissible  iii  reduction 
of  the  demand*  fomswarth  v.  Garrard^ 
I  Campb.  38.  Ellenborough,  C.  J, 
J807. 

And  see  ante  Action,  K;  poet. 
Plsadino  C.  (c). 

'12»  And  where  a  wall  is  so  badly 
bmlt  that  it  most  be  pulled  Qown»  the 
defendant  will  be  entitled  to  a  verdict. 
Jhid. 

Aoc  Havelock  v.  Geddes^   10  East, 

AndseeDaouifORv.  Gwynne.  12East, 
381. 

13.  Unless  the  value  of  the  materials 
exceed  the  expense  of  removing  them ; 
in' which  case  the  builder  may  recover 
the  different^,    IbieL 

14.  An  auctioneer,  through  whose 
gross  n^ligf  nee  the  sale  bea)mes  nu- 
gatoty,  can'recever  nothing  for  his 
services.  Denew  v.  Daverek.  EUen- 
borough,  C.  J.  1813,  3  Campb.  451. 

15.  Upon  the  deUvery  of  trade  uten- 
^Is  contracted  for  at  a  certain  price,  and 
as  of  ^  certain  quality,  the  vendee  mav 
lejefct  them  after  a  reasonable  trifitl, 
pving  notice  to  the  vendor  to  remove 
them.  Okell  v.  Smith  and  another,  1 
Start  107.    Bayley,  J.  1815. 

1&  If  the  goods  are  not  sent  back, 
and  no  notice  is  given  to  take  them 
^wav,  the  vendee  i^ust  pay  quaniufn 
valdnmL    Ibid. 

.  17.  In  an  action  by  heralds  for  making 
out  defendant's  pedime,  they  are  bounS 
(o  me  sope  general  evidence  that  the 
p6di|ree  is  true,  or  made  out  accordii^ 
fo  the  laws  of  heraldry;  unless  such 
proof  have  been  dispensed  with  by  the 
acts  of  the  defendant.  Toumsend  and 
mother  V.  NeaU,  2  Campb.  191.  Ellen- 
boiough,  C.  J.  1809. 

18.  In  an  action  for  work,  &c.  in 
<»iiapenting  a* house,  defendant  in^y 
inquire  into  the  prices  paid  by  the  plain- 
tiff to  artists  employed  iinder  him,  as  a 
criterion  of  the  ndmess  of  the  demand. 
'Fricher  v.  Freiu^,  5  ^sp.  79.  Ellen- 
trough,  C.  J.  1803. 

19.  A  count  foi  work  and materialsml] 
cover  a  demand  for  attendances  as  a 
'%inrier,  and  for  medidnee  administered. 

Piarjt   V.    Mumfordy    3    Campb.   37. 

Ploiborough,  C.  J.  1§11. 

"  ^cc.  Woody.  Grace,  Barties,  344. 


20.  A  cl^k  retained  bv  the  quarter, 
may  sue  for  the  balance  or  the  quarter* 
in  the  middle  of  which  he  had  been  dis-i 
charged,  unless  a  dissolution  of  the  con- 
tract  proved.  Gandall  v.  PonHgnep,  1 
Stark.  198.     Ellenborough,  C.  J,  18}5; 

21.  An  action  lies  for  brokerage  in 

Procuring  a  medical  partnership  for  de^ 
^ndant.     Edgar  v.  Blich,  1  Stark.  464. 
EUenborqjiglj,  C.  J.  1816.  • 


C.  InDEBI'^ATUS,  WUBRB  MAIfVTAI^- 
ABLE  IN  RESPECT  OP  SPECIAL  CON*^ 
TRACT. 

22.  A  servant  hired  by  the  quarter* 
discharged  without  cause  in  the  middle 
of  a  quarter,  may  recover  the  wages  for 
the  whole  qUarter  in  indebitatui  oj^ 
sunipeit.  Gandell  v.  Pontimegt  4  Camp. 
375.  S.  C.  1  Sta^k.  118/  Ellenborough, 
C.  J.  1£16. 

23.  JKThere  goods  deUvered  on  $ah  or 
return  are  not  returned  within  a  reason^ 
able  time,  the  value  mav  be  recovere<| 
m  an  actiqp  for  goods  sola  and  delivered. 
Bailey  v.  Gokkmith,  Peake,  56.  Ken* 
yon,  C.  J.  1791. 

24.  Agreement  for  three  months  crer 
dit,  and  then  if  further  tiine  wi$hed^  a 
bill  at  three  months,  tndehitatusasiumpgit 
lies  at  the  aid  of  the  first  three  months^ 
if  no  bill  given.  Nvcon  v.  Jei»qm  2 
Stark.  227.    gUenborough,  C.  J.  1817. 

25.  Where  aiii'*agfeem€nt  for  sale  is  . 
unsigned  and  unstamped,  the  purchase^ 
may  recover  the  deposit  on  the  common 
counts.    Adams  v.  Fairhaim,  2  Stark. 
277.  '  Abbott,  J.  1817, 

26.  So  if  the  vendor  of  an  estate 
have  not  such  a  title  as  by  the  conditions 
of  sale  he  enj^aged  to  piake.  Farrer  v. 
Nightiftgale,  2  Esp.  640.  Kenyon,  C.  h 
1798.    . 

And  see  Johnson  v.  Johnson,  3  Bos. 
an4  Pul.  162,  6;  Crtpps  v.  Reade,  6  T. 
R.  606;  Giles  v.  Edwards,  7  T.  lU 
181. 

27.  Unless  the  terms  of  a  specii^ 
agreement,  either  by  express  stipulatiph, 
or  necessary  intendipent  precluf^  the 
party  from  recoveriiig  foy  work  and  la- 
bour generally,  hd  is  entitled  after  the 
contract  has  been  ex^uted,  ^d  the  day 
of  payn^ent  is  arrived,  to  dechre  geiie- 

-  .     ^  -    D  2     ' 
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rally.     Rohton  w  Godfrey  and  lliemas^ 
Holt.  236.     Gihbs,  C.  J.  1816. 

•  And  tee  Ellis  v.  llamlyn^  3  Taunt. 
52 ;  (ray  v.  Gore,  2  Marsh.  273. 

28.  A  consignee  who,  in  order  to  ob- 
tain possession  of  his  goods,  pays  freight 
according  to  the  gross  weights  expressed 
in  the  margin  of  the  bill  of  lading,  may 
recover  the  excess  beyond  the  freight  on 
the  net  weights.  Geraldes  v.  Denuon, 
Holt.  346.     Gibbs,  C.  J.  1816. 

And  see  Brown  v.  Hodgson^  4  Taunt. 
189. 

29.  Assumpsit  for  the  price  of  a  gun 
upon  contract,  to  receive  in  payment 
another  gun,  and  fifteen  guineas  over; 
held,  that  on  defendant's  refusal  to  de- 
liver the  other  gim,  a  contract  resulted 
to  pay  the  whole  price  in  money.  For- 
sytk  and  others  v.  Jarvis,  1  Stark.  437 
EUenborough,  C.  J.  1816. 

30.  Upon  an  agreement  to  pay  for 
goods  by  bill  at  two  months,  to  be  given 
at  the  end  of  one,  the  plaintiff  may  de- 
clare generally  after  tne  expiration  of 
the  three  months.  Heron  v.  Granger, 
5  Esp.  269;    EUenborough,  C.  5.  1805. 

S.  P.  Brooke  v.  ff^hite,  I  N.  R.  330 ; 
Marshall  y.  Pooh,  13  East,  98. 
And  see  Agent. 

31.  Manners  are  to  receive  a  share 
of  the  net  proceeds  of  the*  voyage,  in 
case  of  faithiul  service,  &c. — Money  had 
and  received  will  not  lie  against  the 
owner,  who  has  disposed  of  the  cargo 
fftr  the  benefit  of  Jl  concerned,  unless 
an  admission  of  faithful  services,  &c., 
cMi  be  shewn.  The  declaration  should 
otherwise  be  special,  averring  perform- 
ance of  the  conditions.  Evans  v.  Bennet, 
1  Cainpb.  300.  EUenborough,  C.  J. 
180P. 

32.  Drfendant  having  contracted  to 
finish  houses  in  return  for  cordage  sold, 
subsequently  agreed  that  plaintifl  should 
finish  at  defendant's  expence.  Held, 
that  although  nothing  could  be  recovered 
which  was  part  Of  this  agreement,  with- 
out asoecial  county  yet  plaintiff  could 
under  tne  common  count,  recover  for  ex- 
cess of  cordage  supplied  beyond  the 
agreement.  Dunn  v.  nody,  1  Stark.  220. 
Elionborough,  C.  J.  1815. 

33.  But  semhle,  that  th#^  ftmount  to 
be<lclivered  under  the  agreement  miiit 
bave  been  atfju«tcd.     Ibid, 


34.  If  goods  be  sold  to  be  paid  ibr- 
partly  in  money,  and  partly  in  goods^ 
the  vendor,  after  receiving  the  eoods, 
cannot  declare  generally  for  the  balance» ' 
but  must  sue  on  the  special  contract. 
Palver  and  another  v.  JVest,  Holt  178. 
Gibbs,  C.J.  1816. 

35.  Upon  agreement  to  barter  goods 
for  goods,  the  balance  is  recoverable  in 
money.  Ingram  v.  Shirley,  1  Stark.  185. 
EUenborough,  C.  J.  1815. 

36.  An  outgoing  tenant  cannot  de* 
dare  for  goods  sold,  against  the  incoming^ 
tenant,  upon  an  executed  agreement  to 
take  the  fixtures.  Nuitv.  Butler,  6  E«p. 
176.     EUenborough,  C,  J.  1804. 

S.  P.  Lee  V.  Risdm,  7  Taunt.  188. 

37.  Mariners  are  to  receive  a  share  of 
the  net  proceeds  of  the  voyage,  in  case 
of  faithful  service,  &c.  Money  had  and 
received  will  not  lie  ai^inst  the  owner, 
who  has  disposed  of  the  cargo  for  the 
benefit  of  all  concerned,  unless  an  ad- 
mission of  faithful  services,  &c.  can  be 
shewn.  The  declaration  should  be  spe^* 
cial,  averring  performance  of  the  con- 
ditions. E'oans  v.  Bcnnetf  I  Campb. 
300.     EUenborough,  C.  J.  1808. 

See  Action  D  (c)  Bills  and  Notes  I. 
(d)  Gamipg  A.  (a)  2n;  Vender  and 
Purchaser,  C.  1,  2,  8,  9,  10,  D.  2.  F.  3. 

o8.  Held,  that  alender  who  hasreceived 
a  gun  as  a  security,  may  recover  in  an 
an  action  for  money  lent,  without  first 
returning  or  tendering  the  gun.    Lawtan 

Newland,  2  Stark.  73.  EUenborough^ 
C.  J.  1817. 

Contra,  Plowd.  And  see  MSS.  Year- 
book of  fidw.  I.,  in  L.  1.  Library,  where 
the  defendant  having  pleaded  that  she 
had  deposited  jewels  as  a  security,  which 
plaintiff  had  not  returned,  the  court  re^ 
fused  to  give  judgment  for  the  plaintiff* 
saying  that  they  bad  no  power  to  award 
restitution  of  the  property. 


D.  Indebitatus  fob  money  paid. 

D.   (a)  By  surety  against  firindpaL 
(Andsee  Limitation  A,  (b)  3.) 

39,  An  accommodation  acceptor  who 
defends  an  action  at  the  request  of  the 
drawer,  may  recover  the  costs  as  njonej 
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pted  to  the  use  of  the  latter  without  an 
undertaking  in  writing,  Howes  v.  Mar- 
1^,  1  Esp.  162.    Kenyon,  C.  J.  1794. 

And  see  F.  N.  B.  103  B ;  ib.  122  K. ; 
ib.  135  A. ;  ib.  162  C.  ;  ib.  234,  5 ;  ex 
parte  Marshall,  1  Atk.  130. 

And  it  seems  that  the  drawer  is  liable 
tor  such  costs  without  a  request.  Jones 
V.  Brooke,  4  Taunt.  464. 

40.  In  an  action  for  contribution 
against  a  co-surety,  a  declaration  by  the 
obligee,  as  to  the  account  to  which  he 
earned  money  paid  him  by  the  principal 
obligor,  is  not  evidence,  unless  the  de- 
claration were  made  at  the  time  of  pay- 
ment ;  the  obHgee  must  be  called.  Dunn 
▼.  Slee,  HoH.  39P.    Park,  J.  1816. 

41.  A.  gives  his  promissory  note  for 
the  debt  of  B,,  which  the  creditor  ac- 
cepts in  satisfaction. — Held,  that  A.  may 
immediately  sue  B.  for  money  paid  to 
his  use,  Barclay  ana  Proctor  v.  Gooch^ 
2  Esp.  571.     Kenyon,  C.  J.  1 797. 

Si  mandato  yneofundum  emeris,  utrum 

Stsum  pretium  dederis  ages  mecum  man^ 
Ofl,  AN  ET  ANTEQUAM  DBS  ?    Et  recte 

adtur,  m  hoc  esse  mandati  actionem^  ut 
taadpiam  obligationem  qifm  adversus  te 
xftnditori  competit.     Dig.  45. 

Sed  vide  Taylor  v.  Htggins,  3  East,  1 69. 

And  see  Nightingale  v.  Devisme,  2 
Bla.  684 ;  S.  C.  5  Burr.  2592 ;  Jones 
V.  Brinleyy  1  East,  1. 

42.  Bail  above  may  recover  against 
the  principal  any  sum  which  they  have 
fairly  expended  in  endeavouring  to  take 
him.  Fisher  v.  Fallows,  5  Esp.  171. 
Ellenborough,  C.  J.  1804. 

S.  P.  Cod.  4.  35.  2. 

43.  But  they  cannot  recover  costs 
which  have  been  occasioned  by  them, 
unadvisedly  resisting  the  payment  of 
those  expences.     Ihid, 

Andsee  Lhtffieldy.  ScoU,  3  T.  R.  274. 7. 

And  see  Fitz.  Abr.  Pledges  9 ;  Parson 
▼.  Briddoeky  2  Vem.  608 ;  Philips  v. 
^^»»  flardres,  164;  Merry  weather  v. 
Nwm,  8  T.  R.  186 ;  Wrights,  Morley, 
11  Ves.  12;  F.  N.  B.  103  B;  ibid, 
iwtcb;  5  Vin.  Abr.  Contribution;  Bac. 
Abr.  Obligation,  D.  5;  post  D.  (e)  14; 
F.  N.  B.  162,  CD. 

D.  (by  Aaainst  a  co-surety, 
(Ahd  see  Action,  C  (a)  }>,) 

44.  A.>  at  the  re<|uest  of   B.,  join? 


him  in  giving  security  for  the  debt  of 
C. ;  B.  is  compelled  to  pay  the  Whole ; 
he  cannot  sue  A.  for  a  contribution. 
Turner  v.  Dames,  2  Esp.  478.  Kenyon, 
C.  J.  1796. 

Sed  vide  Cooke's  case,  2  Freem,  97, 
pi.  107;  F.  N.  B.  121.  1. 

45.  So  where  a  sale-note  does  not 
specify  any  time  for  delivery,  evidence  of 
a  verbal  agreement,  or  of  an  usage  in 
the  trade  for  removing  the  goods  imme- 
diately, is  not  admissible.  Greaves  v. 
Asklin,  4  Campb.  426.  Ellenborough, 
C.  J.  1816. 

And  see  Mildmay*s  case,  1  Rep.  1 766 ; 
Motterv.  Living,  4  Taunt.  104;  Powell 
V.  Edmunds,  \2  East,  10;  Cuffs.  Penn, 
1  M.  and  S.  27. 

46.  Time  given  to  one  co-surety  does 
not  discharge  the  rest.  Dunn  v.  Slee^ 
Holt.  399.     Park,  J.  1816. 


D.  (c)   On  other  implied  promises, 

47.  A  sheriff's  officer  who  pays  the 
debt  to  the  plaintiff,  in  consequence  of 
the  neglect  of  the  defendant's  attorney 
to  put  in  bail  according  to  his  under- 
taking, cannot  recover  the  amount,  with- 
out shewing  the  defendant's  consent  to 
the  payment,  or  the  issuing  of  an  at- 
tachment against  the  sheriff.  Grijfin  v. 
Roberts,  1  Esp.  383.    Eyre,  C.  J.  1795. 

48.  And  it  was  doubted  whether  or 
not  the  action  could  have  been  main- 
tained, had  such  proof  been  produced. 
Ibid. 

N.  That  no  action  will  lie,  see  Fuller 
V.  Prest,  7  T.  R.  109 ;  Parker  v.  Eng^ 
land,  2  Smith,  52 ;  S.  C.  Tidd,  122. 

49.  But  an  officer  who  discharges  the 
defendant,  on  payment  of  the  sum  in- 
dorsed and  costs,  and  afterwards,  to  pre- 
vent an  attachment,  pays  the  original 
plaintiff  the  residue  oC  his  demand  be- 
yond the  sum  sworn  to,  may  recover  the 
amount  as  money  paid  to  the  defendant's 
use.  Cordron  v;  Lord  Massarecne,  Peake, 
143.     Buller,  J.  1792. 

50.  A.  being  in  the  Fleet  on  mesne 
process,  at  the  suit  of  B.,  the  latter 
countermands  a  written  authority  for 
his  discharge.  The  warden  imagining 
that  such  an  authotity  is  not  revocable, 
discharges  the  dcfendfmt ;  and  issued  for 
an  escape.      He    has  no  remedy  over 
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affainst  A.»  having  been  guilty  of  a  breach 
of  duty.  EyUs  v.  Faikney^  Peake,  144«  n. 
Kenyon^C.  J.  1792.  j 

^  And  ihe.  court  of  K.  B.  discharged  a 
rule  for  a  new  trial ;  ibid. 

And  see  8  East,  172%  n.  Si  C.  differ- 
enWy  ireporteil.       , 

51«  Thpugh  in  ia  former  case  it  had 
been  held  that  if  after  a  voluntary 
escape  .the  sheriff  was  obliged  to  pay 
the  aebt»  he  might  recover  the  amount 
as  money  paid  to  the  debtor's  use. 
Afonif  V.  Bulkley^  for  BerUeyJ  Feoke^ 
144.  n.  Y^tes,  J.  assisted  by  Gduld,  J. 
W/)rcester. 

S.  C.  8  EdSi;  172.  n. 

52.  if  in  consequence  of  the  defect  of 
the  memorial  of  an  annuity,  the  grantee 
sue  his  own  attorney  for  negligence, 
and  recover  from  him  the  amount  of  the 
jbonsideration,  it  is  not  money  paid  to 
the  use  and  at  the  reauest  of  the  grantor. 
Burdouy  gent,  v.  WebOf  2  Esp.  Kenyon, 
C.J.  1797. 

53.  An  action  is  brought  by  the  vendee 
of  an  estate  against  the  auctioneer,  tg 
te^pver  the  deposits  -  The  principd  not 
coming  in  to  defend  after  notice,  the 
liuctioneer  pays  the  deposit,  the  interest, 
the  dutVf  and  the  costs  of  suit,  \o  the  yen- 
dee.  The  auptioneer  may  recover  the 
interest  and  duty  as  money  paid  to  the 
use  of  the  yenctor,  but  must  declare  spe- 
cially for  the  costs,  Svurrier  v.  Elderton, 
ome,  Scc^  5  Esp*  1.  fillenborough,  C.  J. 
1809: 

And  see  Moore  v.  Pyzke,  11  East,  52 ; 
Vendof  andPurchaserjE.  ,     . 

As  to  the  dfect  of  the  notice,  see 
3  T.  R.  377;  Y.  B.  10,  H.  6,  26  ab. 

£Vi.  B.  135  A. ;  Fitz.  Abr.  Garranty 
Charters,  9, 16,  Pothier,  Contrat  de 
Vente,  part  2,  chap.  1,  sect  2,  num.  95 ; 
Maydew  v.  PorreHer,  5  Taunt.  615. 

55.  A  candidate  at  an  election  for 
members  of  parliament  is  liable  for  no 
expenses  except*  such  as  are  imposed 
u(xm  him  by  positive  statute,  or  by  his 
bwn  cons^t,  express  or  implied.  Morris 
V.  BurdeU,  bart.,  1  Campb.  218.  Ellen- 
l)orough,  C.  J.  1808. 

56.  A  candidate  is  liable  to  the  sheriff 
for  his  proportion  of  the  expense  in- 
ourred  in  administering  the  oaths  of 
allegi^tnee  and  supremacy,  under  34 
Geo.  3.  cap.  73<  upon  the  requisition  of 
another  candidatc>  this  statute  Uot  being 


confined  to  county  elections.  Morris  r*^ 
Burdett^  bart.,  2  Campb.  218.  Ellen* 
borough,  C.  J.  and  K.  B.  1808. 

57.  But  a  candidate  for  the  reptesen-* 
tation  of  a  city  or  borough,  is  not  habici 
for  hustings  erected  without  his  own  ccm- 
sent,  or  ihaX  of  his  agents.     Ibid, 

58.  Secus  in  a  county  election,  where 
the  candidate  is  made  liable  by  18  Geoi 
2.  cap.  18.  s*  7. .  Ibid, 

59.  A.  declares  to  the  sheriff  that  ^ 
particular  candidate  disclaims  all  parti- 
cipation in  the  expenses  of  the  election, 
and,  at  the  same  time,  requires  tickets  of 
admission  to  the  hul^tings  for  the  friends 
of  that  candidate.  If  the  candidate  ad- 
mit A.'s  authority,  he  is  bound  by  such 
demand  to  contribute  to  the  expense  of 
erecting  the  hustings.     Ibid, . 

60.  And  ifthe  authority  be  denied,  tHa 
disclaimer  must  pass  for  nothing.  Ibid.   \ 

61.  In  such  case,  proof  that  the  hust- 
ings have  been  used  by  persons^  whose 
acts  the  candidate  h^  fidopted,  \^1  be 
Sufficient  to  make  him  liable.     Ibidi      ^ 

62.  The  goods  of  A.  are  talLen  in  ex-j 
ecution  at  the  suit  of  B.  after  a  secret  act 
of  bankruptcy,  and  the  money  levied  is 
paid  over  to  B.  The  assignees  recover 
in  trover  against  ^.,  the  sheriff,  and  the 
bailiff;  and  the  damages  and  costs  are 
paid  by  the  bailiff;  B.  is  not  bound  tq 
indemnify  the  bailiff,  or  to  contribute  for 
money  in  respect  of  the  damages  and 
costs.  JTtlson  V.  Milner,  2  Campb.  4521 
JBilenborouth,  C.  J.  1801.  ^ 

And  SQB  Philips  w.  Biggs,  Hardres.  164 ; 
F.  N.  B.  162.  CD. 

63.  But  the  levy  mdney  may  be  re-' 
covered,  bemg  money  paid  over  to-  thc^ 
defendant  under  a  mistake,  when  thje 
bailitf  was  ignorant  of  A.*s  bankruptcy 
and  of  the  right  of  the  assignees  to  the 
amoimt.     Ibid, 

64.  Goods  come  to  A.,  a  wharfingeri 
consigned  to  B.  C,  believing  them  to 
be  meant  for  himself,  carries  them  away> 
and  uses  them.  Al  pays  B.  the  v^ue  of 
the  goods.  This  is  not  money  paid  for 
C.'s  use.  Sills  and  others  v.  Laing^ 
4  Campb,  81.  Eilenborough,  C.  J- 
i814.  J 

65.  A  dinner  is  ordered  by  a  perscm 
authorized  by  the  parties  to  a  wager,  and 
the  winner  pays  the  amount  of  the  tavern 
bill ;  it  is  money  paid  to  the  use  of  thjs 
los^r^  lfusseyy[  Criehetty  3  Campb*  I6B. 
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Mansfield.  C.  J.  18}  1.  and  C.  P.,  E. 
1812. 

66.  Assumpsit  does  hot  lie  against  a 
trustee  for  creditors  until  the  propor- 
tions have  been  ascertained.  Rohson  v. 
Andrade^  1  Stark,  372.  fellenborowgh, 
C.  J.  1816. 


^  Indebitatus   for  money   had 

and  rbcbiyed. 

And  see  Agent  A,  10. 

E.  (a)  To  tty  the  right  to  an  office. 

67*  An  officer  who  has  power  to  ap- 
point a  deputy,  cannot  recover  fees  re- 
ceived by  an  intnlder  into  the  office  of 
deputy,  where  the  fe^  payable  to  the 
princif^  and  the  deputy  are  distinct. 
Green  v.  Hewitt,  Peake,  182.  Kenyon, 
C.  J.  1793. 

And  see  F.  N.  B.  179,*  K.  note  a; 

And  as  to  the  origin  of  this  mode  of 
hying  the  title,  see  Howard  v.  Wood,  T. 
Jon.  126,  7,  8;  S.  C.  2  Show  21,4;  S. 
C  2  Lev.  145 ;  Earl  of  Mountag^te  v. 
Lord  Preston,  2  Vent  1 70,  1 ;  Rains  v. 
CommUfsary  of  diocise  of  Canterbury,  7 
Mod.  147. 


E.  (b)  To  recover  money  patd  by  mis^ 

take. 

And  see  Insurance,  E.  (d). 

68.  Money  paid  by  mistake  to  the 
trustees  of  an  insolvent  estate,  cannot  be 
recovered  from  the  trustees  after  they 
have  made  a  final  dividend.  Fydell  v. 
Clarh  et  alt.  1  Esp.  447.  Kenyon,  C. 
J.  1796. 

69.  Held  that  to  recover  from  assig- 
nees the  amoimt  of  a  bill  sent  to  the 
bankrupt  for  a  specific  purpose,  it  must 
be  shewn  that  the  product  of  the  bill  ac- 
tually came  into  the  hands  of  the  de- 
fendants, with  knowledge  of  the  appro^ 
jniation.  Kieran  v.  Johnson  ana  an- 
otk€r,  assigned  of  Macmaster^  1  Stirk. 
109;  BUyley,  J.  1815. 

But  see  Bankrupt,  F.  (c). 

70.  An  over  payment  of  freight  occa- 
sioned by  the  diflference  between  the 
weights,  eintessed  by  the  bill  of  lading 
and  the  real  quantity,  may  be  recovered 
back.  Geratdes  v.  Denison,  RolU  346, 
Gifebs,  C.  Jv  1816. 


71.  This  action  will  not  lie  a^iinsi  m 
yAo  whom  the  plaintiff's  bankers 

lave  paid  by  mistake  a  sum  of  money 
which  the  plaintiff  lodged  with  them  for 
a  specific  purpose ;  as  Uiere  is  no  privity 
of  contract  between  the  parties,  and  the 
plaintiff's  claim  on  his  b«uiker  is  not  ai^ 
fected  by  such  payment.  Rogers  v. 
Kelly,  2  Canipb.  123.  Ellenborough, 
C.  J.  1808. 

And  see  Price  Y.  Nede,  3  Burr.  1354 ; 
S.  C.  1  Bla.  390. 

72.  The  sheriff  may  recover  back  mo- 
ney levied  after  an  Act  of  bankruptcy, 
and  paid  over  to  the  p&rty  at  whose  suit 
the  execution  issued.  IvHsom.  v.  MUmt, 
2  Calkipb.  452.  Ellenboroi^h,  C.  1. 
1810. 

73.  Interest  tvas  held  to  be  recover* 
able  upon  a  count  stating  the  loss  of  the 
use  or  deposit  on  the  purchase  of  an 
estate  to  wnich  no  title  could  be  fiiade. 
De  Bemales  v.  Wood,  3  Campb.  258. 
Ellenborough,  C.  J.  1812. 

Sed  vide  Sugden. 

74.  Money  cannot  be  recovered  from  . 
a  person  who  would,  after  such  recovery, 
have  a  claim  aeainst  the  plaintiffs  to  the 
same  amount,  tor  dams^  occasioned  by 
their  negligence  as  his  factors  in  the  par- 
ticular transaction,  ^tmpson  and  aru 
other  V.  Swan,  3  Camp.  291.  EUenbo- 
roigh,  C.  J.  1812. 

75.  A  client  paving  the  whole  of  his 
attorney's  bill,  and  then  taxing  it,  cannot 
recover  the  difference.  Gower  v.  Pop^ 
kin,  2  Stark.  85.  Ellenborough,  C.  J. 
1817. 

E.  (c)  Upon  failure  of  consideration. 

76.  In  an  action  against  A.  for  the 
value  of  fixtures  sold  by  him  without 
title,  it  is  no  defence  that  A.  paid  B.,  the 
former  tenant,  for  them,  and  sold  them 
bona  fide  to  the  plaintiff.  Robinson  v. 
And&rton,  Peake,  94.  Kenyon,  C.  J. 
1791. 

Sed  vide  Bree  v.  Holbeck,  Dougl.  630, 
54 

And  see  Dig.  12,  6,  37;  Pothier, 
Traitfe  de  Taction  condictio  indebiti,  part 
3,  sect.  2,  art.  1,  num.  143. 

77.  But  A.  will  have  an  action  over 
against  B.,  and  may  perhaps  recover  the 
costs  of  the  first  action.     IM. 

And  see  Kenricke  v.  Surges,  Fra. 
Moore,  126. 
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78.  Assumpsit  for  money  had  and  re 
ceived,  does  not  lie  against  the  £nder  of 
bank  notes,  without  ipzooi  that  he  has 
converted  them  into  money.  Noyes  v. 
Price  an^  another.  Select  Cases,  242. 
Guildhall,  1776. 

79.  Money  advanced  on  account  to  a 
manufacturer  who  executes  an  order  in 
an  insufficient  manner,  cannot  be  reco- 
vered in  indebitatus  assumpsit.  Cart- 
wright  v^  Rowley^  2  Esp.  723.  Kenyon, 
C.  J.  1799. 

80.  In  an  action  to  recover  back  a  de- 
posit upon  the  purchase  of  an  estate,  it 
is  not  sufficient  for  the  plaintiff  to  shew 
that  he  has  been  advised  by  conveyancers 
not  to  accept  the  title;  the  defect  of  title 
must  be  proved.  Cornfield  v.  Gilbert^  4 
Esp.  221.     Ellenborough,  C.  J.  1803. 

81.  In  such  an  action  the  expenses  in- 
curred in  investigating  the  title  cannot 
b6  recovered;  except,  perhaps,  where 
the  plaintiff  declares  specially.     Ibid, 

S.  C.  not  S.  P.  3  East,  516'. 

82.  But  it  has  been  since  admitted, 
that  where  the  plaintiff  declares  specially 
he  is  entitled  to  recover  such  expense. 
Turner  v.  Beaurain, .  Sugd.  Vend,  and 
Purch.  193.     Ellenborough,  C.J.  1806. 

83.  And  it  had  been  before  so  ruled  in 
Richards  v.  Barton^  1  Esp.  268.  Ken- 
yon, C.  J.  1795. 

Ace.  Flxtreau  v.  Thomhilly  2  Bla. 
1078;  post  VexNDor,  E.  2,  4. 

E.  (d)   Upon  rescindvMj  contract, 

84.  An  action  cannot  be  maintained 
to  recover  back  money  deposited  with  a 
stakeholder  upon  a  wager  left  to  his 
decision,  after  the  was^r  has  been  de- 
termiited  against  the  plaintiff.  Brandon 
V,  Hihhert^  4  Campb.  37.  Dampier,  J. 
1814. 

E.  (e)  To  recover    money  obtained   by 
fraud. 

85.  A.  having  obt^ned  a  bill  from  B. 
upon  false  pretences,,  becomes  a  bank- 
rupt, and  his  assignees  receive  the 
amount.  This  is  money  received  to  the 
use  of  B.  Harrison  v.  Walker  and  an- 
other, assignees,  Sfc.  Peake,  111.  Ken- 
yon, C.  J.  1792. 

And  see  lyUUs  v.  Freeman^  12  East, 
.650'. 


86.  Semhle,  that  this  action  Uet 
a^inst  an  infant  for  money  embezzled  by 
him.  Bristow  and  others,  assignees,  v« 
Eastman,  Peake,  223,  and  1"  Esp.  172. 
Kenyon,  C.  J.  1794. 

And  see  Jennings  v.  RundaU,  8  T.  R. 
335. 

87.  Where  A.  advances  money  to  B. 
to  be  returned  to  him  in  three  months^ 
unless  B.  within  that  time  procure  atk 
appointment,  which  B.  knows  to  be  un- 
attainable, A.  may  recover  the  amount 
without  waiting  for  the  expiratiop  of  the 
three  months.  Hogan  v.  Shee,  2  Esp. 
522.     Kenvon,  C.  J.  1797. 

88.  Sernble,  that  if  a  legatee  obtain 
payment  from  the  executor  by  fraud,  the 
latter  may  recover  back  the  amount ;  as 
the  defendant's  •  right  to  the  money  de- 
pends upon  a  question  which  is  not  of 
common-law  comiizance.  Crockford  v. 
Winter,  1  Campb.  124.  Ellenborough, 
C.  J.  1807. 


E.  (f)  For  money  paid  by  one  party  to  an 
illegal  contract  to  the  other, 

89.  Semble,  that  no  action  will  lie  to 
recover  money  paid  for  procuring  an  of- 
fice under  government  though  the  treaty 
be  broken  off.  Pickard  v.  Bormert 
Peake,  221.     Kenyon,  C.  J.  1793. 

S.  P.  Symonds  v.  Dixon,  K.  B.  £•  T. 
1803,  1  Law  Journal,  310. 

Sed  vide  Walker  v.  Chapman,  Lofi[%* 
Dougl.  471 ;  Tappenden  v.  Randall,  2 
Bos.  and  Pnl.  467 ;  Williams  v.  HedUy, 
8  East,  378,  81,  n.  2 ;  Auberty.  Walsh, 
3  Taunt.  279;  Whittingham  v^Burgoyne^ 
3  Anst.  900* 

90.  Or  money  paid  to  procure  a  par- 
don. Norman  v.  Cole^  3  Esp.  ^3. 
Eldon,  C.  J.  1800. 

Contra,  Wilkinson  v.  Kitchen,  1  Lord 
Raym.  89. 

91.  A  party  who  knowingly  enters  in- 
to an  illegal  contract,  cannot  recover  the 
money  which  he  has  paid  in  pursuance 
of  such  contract.  Drummona  v.  Deey, 
1  Esp.  152.     Kenyon,  C.  J.  1794. 

.  Ace.  Booth  V.  Hodgson,  6  T.  R.  405 ; 
Mitchell  V.  CociWrnm  2  H.  Bla.  379; 
Branton  v.  Teddy,  1  Taunt.  6;  Clarke 
-V.  Shee,  Cowp.  197,  200;  Brouming  v. 
Morris,  ibid,  790 ;  Lowry  v.  Bourdieu, 
Dougl.  451 5  ante  A.  (b). 
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Sed  vide  Tenant  v.  Elliott,  1  Bos,  and 
FuL  3;  Farmer  v.  Rumly  t6trf,  297; 
jagnes  v.  Golightlyy  2  Bla.  1073 ;  Jaques 
V.  te%,  lH.Bla.  65. 

And  see  Davis  v,  Edgar,  4  Taunt.  63 ; 
Claridge  v.  Hoare^  14  Ves.  59. 

92.  Where,  upon  lottery  insurances, 
the  assured  has  received  upon  losses,  a 
sum  exceeding  the  amount  of  the  pre- 
miums paid,  he  cannot  recover  the  pre- 
miums. King  v.  Scrape,  1  Esp.  432. 
Kcayon,  C.  J.  1795. 

93.  If  A.  insure  numbers  in  the  lot- 
tery with  B.  who  re-insures  with  C,  A. 
cannot  recover  the  amount  of  the  pre- 
mium from  C.     Ibid, 

94.  A.  agrees  to  share  with  B.  in  an  il- 
l^al  wager,  which  the  latter  has  made 
with  C. :  upon  the  wager  beins:  decided 
in  favour  of  B.,  he  pays  A,  his  sliare,  but 
never  receives  the  amount  from  C,  who 
destroyed  himself.  Seynhle,  that  B.  may 
recovej  from  A.  the  amount  of  the  money 
so  paid.  Simpion  v.  Bliss,  Holt,  273. 
Gibbs,  C.  J.  1816. 

94.  If  the  father  of  an  apprentice  seek 
to  recover  back  a  sum  paid  upcm  the  ex- 
ecution of  an  indenture  of  apprentice- 
ship, void  by  8  Ann.  cap.  9.  s.  39.  for 
not  truly  expressing  the  premium,  he 
must  shew  that  he  was  imposed  on  by 
the  defendant*  Shepherd  v.  Hall,  3 
Campb.  180.  EUenborough,  C.J.  1812. 

E.  (g)  For  money  paid  by  constraint, 
(And  see  Agent,  E  ;  Bastard,  A.  (b) ) . 

96.  Money  paid  upon  a  threat  of  an 
action,  and  upon  a  refusal  to  communi- 
cate facts,  wnich,  if  disclosed,  would 
have  furnished  a  good  defence,  may  be 
recovered  back.  Hodgson  v.  JVilliams, 
6  Esp.  29.     Mansfield,  C.  J.  1806. 

Ace.   Dig.   12.   6.  6d,  1.     And  see 

post,  BA8TARD,  A.  (b). 

And  see  Chatfield  v.  Paxton,  2  East. 
471,  n, ;  Chitty  on  Bills,  249,  S.  C.  at 
Nisi  Prius. 

97.  But  a  voluntary  payment  of  an  il- 
legal demand,  without  an  immediate 
and  argent  necessity,  as  for  the  redemp- 
tion or  preservation  of  person  or  goods, 
cannot  be  recovered  back.  Fulham  v. 
Thum^  6  Esp.  26,  n.  Kcnyqn,  C.  J. 
J798. 


E.  (h)  For  money  paid  under  legal  pro- 

cess,' 

(And  see  Execution,  A.  (c)  2.) 

98.  An  overpayment  of  rent  under  a 
distress,  cannot  be  recovered  as  money 
had  and  received  by  the  landlord  X6  the 
tenant's  use.  Knihbs  v.  Hall,  1  Esp. 
84.     Kenyon,  C.  J.  1794. 

Recognized  in  Lothian  v.  Henderson, 
3  Bos.  and  Pul.  530. 

S.  P.  in  the  case  of  a  distress,  damage 
feasanti     Lindon  v.  Hooper,  Cowp.  4 1 4. 

Ace.  Pothier,  Traite  ae  i'action  con- 
dictio  indebili,  part  3,  sect.  2,  art.  2, 
num.  157.  But  see  Rast.  576,  7,  pi.  5 ; 
7  H.  5, 7,  n.  cited  F.  N.  B.  10  C.  (a), 

99.  A.  being  sued  by  B.  pays  more 
than  he  conceives  to  be  due,  telling  B. 
that  he  does  it  without  prejudice,  and 
that  he  shall  bring  an  action  for  the  dif* 
ference.  A.  cannot  recover  the  ov7rpay- 
ment.  Bromn  v,  M^Kinally,  1  Esp. 
279.     Kenyon,C.  J.  1795. 

And  see  Kejnp  v.  Prior,  7  Ves.  237 ; 
Snowball  y.  Vicaris,  Bixah,  175;  Vernon 
v.  MitisJuill,  ibid.  178 ;  Aiistruther  v. 
Christie,  ibid ;  Watts  v.  Robinson^  i6icL 
220;  1  Vernon,  176;  Dig.  12,  6,35; 
12,6,50, 

100.  A.  being  sued  by  B.  gives  a  cog- 
novit, but  afterwards  produces  a  receipt, 
which  B»  refuses  to  allow,  contending 
that  it  is  a  forgery ;  A.  pays  the  debt ; 
the  amount  cannot  be  recovered.  Aiar- 
riott,  gent  v.  Hampton,  2  Esp.  546. 
Kenyon,  C.  J.  1797. 

101.  And  the  court  of  K.  B.  refused  a 
rule  for  a  new  trial.  Ibid,  and  (le^s 
fully)  7  T.  R.  269. 

Ace.  Dig.  12,  6,  35 ;  Ibid.  17,  1,  2.0, 
5  ;  Cod.  7,  52,  4.  And  see  F.  N.  B. 
181,  A.  F.,  Fandcbergh  v.  Blake,  Har- 
dres,  194  ;  Sav.  70;  Scott  v.  Nesbit,  2 
Bro.  C.  c.  641  ;  JVare  v.  Horwood,  14 
Ves.  28,  31.  But  see  ante.  Action  on 
THE  Case,  B  (f). 

101.  Assumpsit  lies  against  a  sheriff  re- 
taining more  tnan  his  dues.  Ijongdill  v. 
Jones,  1  Stark.  345.  EUenborough,  C. 
J.  1816. 

F.   NON   ASJ>UMPS1T. 

102.  In  an  action  by  an  iiidorsee 
against  acceptor,  a^  act  of  bankruptcy, 
committed  by  the  payee  before  indorse- 
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mentt  is  a  gooa  defence  upon  the  general 
issue.  Pmkerton  v.  Adams  cmd  Milnery 
2  Esp.  61 1.    Kenyon,  C.  J.  1797. 

S.  P.  admit.  Arden  v.  Watktns^  3 
East,  322,  3. 

103*  A  release  may  be  given  in  evi- 
dence under  non  assumpsit.  Miller  v. 
Arts,  3  Esp.  231.  d.  Kenyon,  C.J. 
1800. 

And  see  Stdlivan  v.  Matthews^  Dougl: 
106,10;  GiIb.C.  P.  64. 

104.  But  the  plaintiff  may  shew  that 
the  release  was  obtained  by  fraud.  Mil' 
ler  V.  AriSf  uhi  suprcu 

105.  It  is  noxlefence  that  policies  of  in- 
surance haye  been  deposited  with  the 
plaintiff  by  way  of  collateral  security, 
upon  which  arbitrators  have  awarded  a 
certain  sum  to  be  due ;  but  if  the 
amoimt  had  been  actually  paid,  it  would 
have  been  a  discharge  pro  tanto,  Scott 
(omd  others  v.  Lifford^  1  Campb,  246. 
Ellenbbrough,  C.  J.  1808. 

S.  C.  not  S.  P.  9  East,  347. 

106.  In  assumpsit  upon  an  express  pro- 
mise to  the  mother  of  a  bastard  child  to 
pay  for  its  maintenance,  it  is  no  defence, 
that  the  defendant  has  since  discovered 
that  the  child  is  not  his.  Shaw  v. 
Wltitemcoi^  Peake,  29.  Kenyon,  C.  J. 
1791. 

107.  Payment  by  hilts  is  primd  fade  an 
answer  to  a  money  demand,  without 
shewing  that  such  bills  were  discharged. 
Hchdeti  V.  Hartsink^  et  altu  4  Esp,  46* 
Kenyon,  C.J.  1801. 

108.  If,  after  action  brought,  the  debt 
be  paid  without  a  rule  of  court,  or 
judge's  order,  the  plaintiff  is  entitled  to 
a  verdict.  Atkinson  v.  Thornton^  1 
Campb.  559  n.  Ellenborough,  C.  J. 
1808. 

109.  S.  P.  Toms  v.  PowelU  6  Esp 
50.     Heath,  J.  Kingston^  1806. 

S.  C.  7  East,  538;  3  Smith,  554. 


ATTORNEY. 

A.  Certificate. 

B.  Bill  of  costs. 

(a)  In  what  cases  to  he  delivered. 

(b)  To  whom. 

(c)  At  what  place. 


(d)  Ai  what  tune. 
(e)  Evidence  m  support  of. 

C.  Liability  for  bosconduct^ 

(a)  Plaintiff^  s  losst  how  proved. 

(b)  Defendant^  how  shewn  to  he  an  aU' 
iomey. 

(c)  Chross  negligenoet  what  AaU  he: 
D.  Summary  Jurisdiction  of  th^ 

COURT    OVEIR. 
E.  How  PROTECTED* 

A.  Certificate. 

1.  rf  A.  and  B.  carry  on  business  to-^ 
gether  as  attorneys,  A.  is  liable  to  the 
penalty  for  not  entering  his  certificate, 
though  it  appear  that,  by  a  private  ar- 
rangement, A.  was  to  derive  no  benefit 
from  the  suit,  in  respect  of  which  the 
penalty,  is  claimed.  JEJamoTi^ofi,  qtd  tain. 
V.  Daviiy  one^  Src.  4  Esp.  l4.  Kenyon, 
C.  J.  1801. 

2.  Duhitatur^  whether  an  attorney  is 
liable  to  distinct  penalties  in  irespect  of 
each  step  which  h^  takes  in  a  cause 
without  having  entered  his  certificate* 
Ihid. 

3.  In  an  action  for  pra6t)sing  vrithout 
a  certificate,  the  act  charged  Was  the  su- 
ing out  of  a  serviceable  latitat.  The 
plaintiff  proved  the  entry  of  the  praecipe 
m  the  filacer^s  book,  and  that  notice  had 
been  given  to  the  defendant  to  produce 
the  writ  of  which  he  proposed  to  give  a 
copy  in  evidence.  Heldy  that  it  was  in- 
cumbent on  the  plaintiff  to  produce  an 
office  copy  of  the  writ  as  returned ;  or  to 
prove  that  search  had  been  made  in  the 
treasury  for  such  return,  and  that  after 
the  return  day  it  was  in  the  hands  of  the 
defendant.  Edmonstone  v.  Plaisted^  gent. 
4  Esp.  160.    Ellenborough,  C.  J.  1802. 

4.  Where  the  act  charged  is  the  filing 
of  a  declaratioii,  *'  i^i  a  certain  suit  dc- 
pendhig^^*  it  is  sufficient  to  produce  a 
declaration  taken  out  of  the  office,  iti^ 
dorsed  to  plead  in  the  hand-writing  of 
the  defendant.     Ihid. 

5.  Semhlcy  that  the  notice  of  action 
against  a  magistrate  must  be  indorsed  by 
an  attorney  who  has  taken  out  bis  certi^ 
Ificate.    €ahin  y,  De  Burgh  and  othersi^ 
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2  Campb.  196.     Ellenboroxigti,  C.  J. 
1809. 

6.  But  proof  that  the  attorney  had 
ordered  his  clerk  to  take  out  a  certificate, 
and  had  given  him  money  for  that  pur- 
j)08e»  is  sufficient  evidence  of  qualifica- 
tion.   Ibid. 

B.    BitL  OP  COSTS* 

I 

B*  (a)  Delivery  of. 

7.  One  attorney  may  bring  an  iaction 
for  business  done  as  a^ent  for  another 
attorney  without  delivenng  a  bill  signed. 
Bridges,  onc^  ^c.  v.  FrcmciSf  Peake,  1. 
Kttiyon,  C.  J.  1790. 

8.  S.  P.  ruled  in  Nelson  v*  Garforth, 
1  JSsp.  221.     Kenjron,  C.  J.  1794. 

&.  S.  P.  ruled  m  Jones^  one^  Sf^.  v. 
Price,  Peake,  2  n.     Lee,  C.  J.  1748. 

And  see  Dixon  v.  Plant,  1  Doug.  199, 
^ ;  ex-parte  Bearcroft,  ibid,  200,  n ; 
iproom  V.  Symonds,  Tidd,  386 ;  Ford  v. 
Afoanoe^/,  post.  §  12. 

10.  A  Dili  for  business  done  at  the 
cjuarter  sessions  must  be  signed  and  ^ 
livered.  Donovan  v.  Clarke,  1  Esp. 
137.    Kenyon,  C.  J.  1794. 

And  the  court  of  K.  B.  set  aside  a  no- 
biinal  verdict  for  the  plaintiff.  Ibid,  and 
5  T.  R.  694. 

And  see  Ashian  v.  Molineux,  Barnes, 
122. 

,  N.  But  a  bill  fot  soliciting  an  ^bt  of 
parUament  cannot  be  taxed,  Wheeler, 
€x-parte,  3  V.  and  B,  21.        ,  .^    ^ 

Qu«  As  to  costs  ^  prosecutii^  writs 
of  crrbrin  D.  P.    Ibid. 

11.  The  plaintiff's,  attorney,  cannot 
proc^^  with  the  imuse  after  payment  of 
the  idij^bt  and  part  of  the  costs,  for  the 
purpose  of  recovering  the  remainder  of 
the  costs,  to  which  his  right  is  doubtful. 
Charlwood,  et  alt.  v.  Berridge,  1  Esp, 
345.     Eyre,  C.  J.  1795. 

12.  One  attorney  suiiig  another  for 
business  done  before  the  admission  of 
the  latter,  need  not  deliver  a  bill.  Ford, 
'gent,  v.  Maxwell,  gent.  1  Esp.  420. 
fcyre,  C.  J.  1795. 

And  the  court  of  C.  P.  refused  a  rule 
to  entir  a  nonsuit.  Ibid,  and  2  H.  Bla. 
589* 

13.  Where  costs  in  chancery  are  di- 
rected Vo  be  taxed,  and  infimts  are  par- 
ties)  the  taxatioa  is  made  as  between 


irty  and  pafiy.  After  the  piyment^ 
therefore,  of  such  taxed  costs,  the  client 
is  liable  for  the  extra  costs.  Ford  t. 
Maxwell,  ibid. 

14.  To  entitle  an  attorney  to  set  off^ 
his  fees,  he  must  deliver  a  bill  signed. 
Bulman  v.  Birkett,  I  Esp.  449.  hm" 
yon,  C.  J.  1796. 

S.  P.  Murphy  v.  Cunningham,  1  Anst. 
198. 

15.  But  it  is  not  necessary  that,  a 
month  should  intervene  between  the  de- 
live^  of  the  bidl  and  the  trial.     Jl^., 

16.  Where  the  demand  is  merely  for 
filing  a  warrant  of  attorney,  a  bill  must 
be  delivered.  Sandonif  gent  one,  ^  v. 
Boumi,  4  Cainpb.  68.  Ellenborough, 
C.  J.  1814.  . 

And  see  n^'mt^  V.  PoVne,  6  T.  R«  645 ; 
ex-parte  Prickett,  1  N.  R.  266. 

17.  Copy  of  a  bill  is  evidence  without 
notice  to  produce  the  original.  AndeT'^ 
son,  administrator,  v.  May,  3  Esp.  167. 
Eldon,  C.  J.  1800. 

And  the  court  of  C.  P.  refused  a  rule 
for d  newtriaL    2  Bos.  and  PuL  237. 

18.  An  attorney  cannot  recover  the 
money  paid  out  of  pocket,  if  he  has  De- 
lected to  deliver  a  bill ;  even  where  fie 
has  agreed  to  wave  the  resiainder  of  his 
demand.  Miller,  one,Jfc.  v.  Towets, 
Peake,  102.     Kenyon,  Q.  J.  1790.  ^ 

19.  Secus,  where  the  money  out  of 
pocket,  is  mone]^  paid  to  the  opposite 
party  oy  the  express  direction  of  the 
client^  has  never  oeen  carried  to  the  ge- 
neral account,  and  is  sued  for  separately. 
Benton,  one.  Sec.  v.  Garcia,  3  Esp.  149. 
Heath,  J.  1800,  Kingston. 

Sed  vide  Hill  v.  Humphrw,  2  Bos. 
and  Pul.  343 ;  Mowbray  v.  timing,  11 
East,  285. 

20.  But  the  separation  cannot  be  made 
at  the  trial.  Crowder  and  others  v.  Shee, 
1  Campb.  437.  EUenboroygh,  C.  J. 
1808. 

22.  Delivery  of  the  bill  at  the  client's 
counting  house  is  not  sufficient.  Hill, 
one,  Sfc.  v.  Humphreys,  3  Esp.  254. 
Kenyon,  C,  J.  1800. 

And  the  court  of  C.  P.  discharged  a 
rule  for  setting  aside  nonsuit.  2  Bos. 
and  Pul.  343. 

23.  It  is  sufficient  to  leave  the  bill  at  ^ 
defendant's  last  known  place  of  abode. 
Wddeson  v.  Smith,  1  Stark.  324.     El- 
leaborotjgh}  C  J.  1816. 
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24.  An  attorney  may  bring  an  action 
ft)r  his  fees  at  the  expiration  of  a  lunar 
Bonth  from  the  dehvery  of  his  bill. 
ifunfy  gent.  v.  Leachy  5  Esp.  168,  El- 
lenborough,  C.  J.  1804. 

25.  Undertaking  to  pay  what  shall 
appear  due,  admits  the  retainer.  Lee, 
one,  ^c.  V.  Jotie^,  2  Campb.  496.  El- 
lenborough,  C.  J.  1810. 

26.  Therefore,  in  an  action  on  the  bill, 
\i  is  sufficient  to  produce  the  judge's  or- 
der for  the  taxation,  the  defendant's  un- 
dertaking, and  the  master's  allocatur. 
Ihid. 


And  see  Lyng  r.  Re%ieUy  6  Weiitw.  145. 

34.  If,  after  action  brought,  the  debt 
be  paid  without  the  knowlwlge  of  plain- 
tiff's attorney,  the  plaintiff  may  proceed 
for  the  costs.  Totm  v,  Powell^  6  Esp. 
40.     Heath,  J.  Kingston,  1806. 

And  the  court  of  K.  B.  refused  togiaat» 
on  this  ground,  a  rule  nisi  for  a  new  trial. 
7  East,  536 ;  S.  C.  3  Smith,  554, 

And  see  Smith  v.  BrockUshurjfy  1  Anst; 
61 ;  Sumin  v.  SenatCy  2  N.  R.  99 ;  Chap^ 
man  v.  Hawy  I  Taunt  341 ;  MiddleUm  v. 
Hilly  1  M.  and  S.  240 ;  post,  E.  3, 4. 

35.  It  is  no  defence  to  an  action  by  an 


27.  Without  proving  the  several  items  I  attorney  for  his  bill,  that  he  neglected  to 
Raring  been  done ;   Phillips  v.  Roachy  file  a  plea  of  nonjoinder  in  abatement. 


Esp.  1).  N.  P.  10.     Hereford  Summer 
Assizes,  1762. 

28.  Provided  a  foundation  be  laid  by 
shewing  the  existence  of  the  causes  and 
business  in  respect  of  which  the  charges 
are  made,  and  proving  the  main  articles. 
Anon>  Esp.  D.  N.  P.  10.  Smyth  B.  Staf- 
Ibrd,  1763. 

And  see  Tidd,  389. 

29.  Where  two  persons  who  are  not 
partners,  are  liable  for  business  done  on 
their  joint  retainer,  it  is  sufficient  if  the 
attorney  deliver  v.  copy  of  his  bill  to  the 
party  who  has  been  entrusted  T^-ith  the 
management  of  the  business.     Fiticketty 

Sit  T.  Horn  andjarratty  2  Campb.  277. 
lenborough,  C.  J.  1809. 

30.  In  an  action  against  bail  for  the 
costs  of  rendering  a  tender  of  their  costs, 
is  invalidated  by  a  subsequent  refusal  by 
one  of  the  bail.  Peirse  v.  Bowles  ana 
anotkery  1  Stark.  Ellenborough,  C.  J. 
1816. 

N.  After  delivery  of  a  bill  to  the  in- 
testate, it  is  not  necessary  to  redeliver  it 
la  administrator.  Reynolds  v.  Caswelly 
4  Taunt.  193. 

31.  Semhlcy  that  separate  bills  need 
not  be  delivered  to  underwriters  who  join 
in  the  consolidation  rule.  Crowder  v, 
Shee^  ubi  supra. 

32.  SemJoUj  that  an  attorney  may 
mamtain  an  action  against  assignees  of  a 
bankrnpty  npon  a  bill  delivered  a  month 
liefore  the  commencement  of  the  suit, 
lliou^  not  taxed  by  a  master  in  chan- 
cer.    Fincheit  v.  ifowy  uhi  sttpra. 

33.  Bail  id  the  sheriff  are  prima^facie 
liable  to  the  attorney  for  the  expense  of 
putting  1^  bail  above.     Hector  v.  Car- 

rttery  1  Stark.  190.     Elfcnborough,  C 
1816. 


when  iastructed  to  do  so  expressly  for  de- 
lay. Johnsoiiy  gent,  v.  Alstouy  1  Campb. 
176.     Ellenborough,  C.  J.  1808. 

36.  Or  that  the  bill  was  incurred  in 
suing  out  a  commission  of  bankruptcy,  in 
consequence  of  a  mistaken  representation 
by  the  plaintiff  that  it  wouila  operate  in 
the  Isle  of  Man.  Pasmore  v.  ft'mtc,  2 
Starkie,  59.     Ellenborough,  C.  J.  1817. 

Et  vide,  Dig.  17,  1,  29^4 ;  Templer  r. 
M*Lachlany  2  N.  R.  136. 


C.  Liability  for  misconduct, 
C.  (a)  Plaintiffs s  lossy  how  proveeL 

37.  Declaration  against  an  attorney 
for  suffering  A.  to  be  superseded,  averred, 
that  A.  was  justly  indebted  to  the  plain- 
tiff. It  was  proved  that  A.  was  a  married 
woman.  Tne  variance  was  held  fatal. 
Lee  v.  Ayr  tony  one,  ^c  Pea)Le,  119. 
Kenvon,  C.J.  1792. 

38.  Duh.  whether,  if  the  averment 
had  been  omitted,  the  action  would  have 
lain.     Ibid^ 

N.  That  it  would  not,  see  GunUr  v. 
Claytony  2  Lev.  85 ;  Alexander  v.  Ma^ 
caulayy  4  T.  R.  611 ;  2  Saund.  150,  n.  1. 

And  see  BentUy  v.  Donnellyy  8  T.  R. 
127, 

39.  An  action  for  negligence  in  con- 
ducting a  suit  against  excise  officers  for 
a  seizure,  cannot  be  maintained,  if  it  ap- 
pear that  the  seizure  was  lawful.  Ait" 
cheson  and  another  v.  Madochy  oney  Sfr:. 
and  anothevy  Peake,  162.  Kenyon,  C. 
J.  1792. 

40.  But  it  will  be  presumed,  that  the 
seizure  was  unlawful  until  the  contrary  is 
shewn.    Ihid. 
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41.  Where  the  statute  of  limitations  is 
pl«idedtosuch  an  action,  aemble^  that  six 
years  are  to  be  computed  from  the  time 
the  plaintiff  was  damnified,  not  from  the 
CQmmittii^  of  the  blunder.  Cornpton  v. 
CkcmdlesSf  one,  ^c,  4  Etp.  18.  Kenyon, 
C.  J.  1801. 

42.  An  attorney  is  not  culpable  in 
neglecting  to  file  a  plea  of  nonjoinder  in 
abitementy  expmdyfor  delay.  Johnson, 
oMtt.  ▼.  Alston,  1  Campb.  176.  Ellen- 
borough,  C.  J.  1808. 


C.   (b)  Defendant,  bow  sJiewn  tole  an 
attorney, 

43.  A  bill  for  busipeisdone  in  a  parti- 
cular court,  is  not  evidence  that  the  party 
was  an  attorney  of  that  court.  Green 
T.  Jackson,  Peake,  236.  Kenyon,  C.  J. 
1794. 

And  see  Berryman  v.  fFise,  4  T.  R. 
366;  Cross  v.  Kaye,  6  T.  R.  663. 

44.  To  prove  a  party  an  attorney^  the 
book  kept  by  the  master  of  the  kine*s 
bench,  mto  which  the  names  of  the 
altomies  are  copied  from  the  original 
roll,  is  evidence.     Rex  v.  Crossley,  gent., 

2  Esp.  526.     Kenyon,  C.  J.  17^7. 

C.  (c)  Chross  negligence,  what  shall  he. 

45.  Though  it  is  now  fully  settled  by 
the  decision  m  Askew  v.  Mackreth,  1  IS. 
R.  214,  and  other  cases,  that  the  grant, 
or  assignment,  of  an  annuity  is  void, 
unless  the  trusts  in  the  annuity  deeds 
are  recited  in  the  memorial,  the  omis- 
sion of  such  a  recital,  previously  to  these 
decisions,  is  not  gross  negligence,  for 
which  an  attorney  is  answerable  to  his 
client.  Baihier.  Chandless,  gent.  one,j*c. 

3  Campb.    17,      Ellenborough,  C.  J. 
1811. 

46.  S.  P.  ruled  in  Conipton  v.  Chand^ 
less,  gent.  3  Campb.  19.  Le  Blanc,  J. 
1802. 

47.  An  attorney  is  not  bound  to  attend 
the  trial  of  a  cause,  and  is  not  liable  for  the 
loss  of  a  suit  occasioned  by  the  absence 
of  a  witness,  whose  attendance  he  had 
reason  to  expect.  Dor  v.  TFard,  1  Stark. 
409.     Ellenborough,  C.  J.  1816. 

N.  The  attorney  is  not  bound  to  at- 
tend at  Nisi  -^iusy  ihoitgh  hq  remain 


attorney  on  the  record.     H.  21,  E.  3^ 
fo.  46,  pi.  64. 

And  see  11  E.  4,  fo.  2 ;  Manning> 
Exch.  Pra.  585,  6. 

D.  Summary  jurisdiction  of  ths 

COURT   OVER. 

48.  If,  in  an  action  brought  to  recover 
the  balance  of  an  account,  the  plaintiff^« 
attorney  deliver  a  particular,  setting  out 
the  debtor  side  of  the  account,  but 
omitting  to  give  the  defendant  credit 
for  payments  which  the  plaintiff  does 
not  mean  to  dispute  at  the  trial;  semhle^ 
that  the  court  will  order  the  attorney  to 
pay  the  costs  on  both  sides.  Adlinatom 
v.  Appleton,  2  Campb.  410.  ^ten- 
borough,  C.  J.  1810. 

And  see  7  Mod.  299,  case  286. 


B.  Privileges. 

49.  Where  a  bill  filed  against  an  at- 
torney in  vacaticm,  is  entitled  generally 
of  the  preceding  term,  he  may  plead  thie 
statute  of  limitations,  and  shew  that  the 
six  years  had  elapsed  when  the  bill  was 
actually  filed.  Snell  v.  Phillips,  one,  ^. 
Peake,  209.     Kenyon,  C.  J.  1794. 

And  see  Tidd,  376,  7. 

50.  An  sbtomey  acting  in  the  (air  dis« 
charge  of  his  duty,  should  not  be  made 
a  co-defendant  in  an  action  of  trespass 
and  false  imprisonment,  brought  aeainst 
his  client.  Sedley  v.  Sutherland  and 
others,  3  Esp.^  202.  Kenyon,  C.  J. 
1800. 

Sed  vide  Barker  v.  Braham,  3  Wils. 
368.  Recognized  in  Carrett  v.  Small^ 
page,  9  East,  341. 

And  see  Trowbridge  v.  Hard,  Latch, 
220. 


-  C.   (d)  Effect  of  negligence^ 

51.  Where  the  grantee  of  a  void 
annuity  recovers  the  consideration  from 
his  attorney,  the  latter  cannot  sue  the 
grantor.  Burdon,  gent,  v.  IVehh^  2  Esp. 
527.     Kenyon,  C.  J.  1797. 
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AUCTION. 

A.  Rights  and  Liability  of  auc- 

tionbbr; 

(a)  Rights  against  vendor. 

(b)  Bights  againgt  vendee. 
(c)  Liability  to  vendee. 

B.  Rights  and  duties  of  vendee. 

C.  Auction  duty. 

A.  Rights  and  liability  of 

AUCTIONEER. 

A.  (a)  Rights  against  vendor, 

1.  An  auctioneer  cannot  claim  a  per< 
centage  which  exceeds  a  fair  ^remuno^- 
ration  for  his  trouble*  except  upon  the 
footing  of  a  special  agreement.  Ma/%, 
assignee  of  Durouvera^f  v.  Christie^  1 
EsD.  340.     Kenycm,  C.  J.  1795. 

2.  Dtih,  whether  notice  of  the  exist- 
ence of  a  custom  to  pay  such  per-cent 
age,  would  be  evidence  of  an  agreement, 

3.  An  action  was  brought  against  an 
auctioneer  to  recover  the  deposit  upon 
an  allied  defect  of  title.  •  The  auc 
tioneer  gave  notice  to  the  vendor  to 
come  in  and  defend,  whic^  not  being 
done,  the  former  paid  the  deposit,  tn- 
terestf  duty^  and  costs^  to  the  vendee. 
Held,  that  in  an  action  for  money  paid, 
the  auctioneer  might  recover  the  mte^est 
and  duty,  but  that  he  could  not  entitle 
hinitfelf  to  the  costs^  without  declaring 
specially.  Spurrier  v.  Elderton,  one^ 
fc,  5  Esp.  1.     Ellenborough^  C.  J. 

And  see  Dig.  21.  2.  55^Ibidy  21,  2. 
JS6.  1. 

A.  (b)  Rights  of  auctioneer  against 
vendee. 

4.  Auctioneer  may  sue  the  vendee  in 
his  own  name,  though  the  n^me  of  the 
vendor  be  declared  at  the  time  of  sale. 
Atkyns  and  $atten^  v.  Amber,  2  Eap. 
493,     Eyre,  a  J.  1796, 


A.  (c)  liability  of  auctioneer  to  vendee^ 

5.  -  Where  an  auctioneer  does  not  dis-. 
close  the  name  of  his  principal  at  the 
time  of  the  sale^  he  may  be  called  upon 
not  only  tp  refund  the  deposit,  but  to 
answer  any  damages  which  the  vendue 
majr  h^ve  sustained  by  the  non-com- 
pletion of  the  contract.  Hanson  v.  jRo- 
berdeau,  Peake,  120.  Kenyoh,  C.  Jl 
1792.  ^^  ^' 

And  see  Morgan  v.  Corder^  P^ey*s 
Prin.  and  Agent,  250 ;  Dig.  21.  2.  70. 

6.  An  auctioneer  b  bound  to  take  the 
same  care  of  goods  sent  to  him  for  safe, 
as  he  would  of  his  own,  but  he  is  not 
liablefor  unavoidable  accidents.  Maltby, 
assignee  of  Duroveray,  v.  Christ,  1  'Esp, 
340.    Kenyon,C.J.  1795. 

Ace  Coggsy.  Bernard,  2 Lord  Ravnu' 
917.  S.  C.  Holt.  131. 

And  see  Woodlife's  case.  Moor,  462, 
pi.  650;  Anon, 'Owen,  51 ;  1  V^  Abr; 
161.  Co.  Litt.  489,  a.  and  ibid,  ju  6. 

7.  An  auctioneer  who  selb  goods  after 
notice  that  they  do  not  belong  to  his 
employer,  is  personally  liable  for  the 
amount.  Hofjdacre  v.  Stewart,  5  Bsn. 
103.    EUenborough,  C.  J.  1804.'        ^ 

And  le^  Burrough  v.  Simmer,  6  Burr, 
2639.  '         ' 


B,  Rights  and  duties  of  vj^dbi^ 

8.  Purchaser  of  two  houses  in  dis- 
tinct lots,  may  refuse  to  take  one  house 
if  no  title  can  be  made  to  the  other. 
ChamhersY.  Griffiths,  etaiU  1  Esp,  150. 
Kenyon,C.J.  1794.  ' 

And  see  post.  Vendor,  E. 

9.  Where  the  conditions  of  sale  pp- 
vide,  that  any  mistake  in  the  forticulaT 
shall  not  vitiate  the  contract,  such  stipii* 
latiop  does  not  extend  to  a  wilfal  mis- 
description of  thf  situation  of  the  pro- 
perty, calculated  tp  enhance  its  apparent 
value.  Duke  of  Norfolk  y.  Worthy,  1, 
Campb.  340.  Ellenboiough,  C.  J.  1808. 

10.  Conditi(»s  of  sale,  j^^sted  on  the 
auctioneer's  box,  give  sufficient  notidb 
to  the  buyer.  Mesnard  v.  AUMdge,'d 
Esp.  271.     Kenyon,  C.  J,  ISOJ. 

An(4^eeDig. 
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C  Auction  d^ty. 

}1.  Asale  of  the  estau  of  a  bankrupt 

^Jby  a  mortgagee^  before  the  cprnmissioneTs, 

IS  subject  to  the  auction  duty.     Coar$ 

▼•  Cfted^  2  Esp.  699.    Kenyon,  C.  J. 

1798. 

S.  P.  E^  parte  Coining,  Qp.  B.  L. 
139. 


BAIL 

A.  Bail  bblow. 

B.  Bail  abovb. 

A,  Bail  below. 
(And  see  Deed,  B.  (c]  1.) 

1.  An  avennent  of  the  issuing  of  a 
kt^  against  **  Francis  J.  by  the  name 
of  John  J."  is  not  supported  by  evi- 
dence of  a  ktitat  against  John  J.,  al- 
tiwii^h  the  bond  was  signed  by  the 
prioapal  **  Francis  J.  arrested  by  the 
name  of  John  J/'  and  the  debt  and  the 
identity  of  the  party  can  be  proved. 
Scandover  and  otJietsr.  Wame^  2  Campb. 
270.     EUenborough,  C.  J.  1809. 

And  see  WUks  v.  Lorck^  2  Taunt. 
399;  ShadgeUy.  Clipstm^  8  East,  328. 

2.  It  is  irregular  to  sue  in  K.  B.  on  a 
bond  for  an  appearance  in  the  palace 
court  Wright  v.  Walmsley^  ^  Campb. 
396.    EUenborough,  C.  J.  1810. 

And  see  Chesterton  v.  Middlehursty  1 
Purr.  642;  Walton  v.  Bent,  3  Burr. 
1923  ;  Morris  v.  Rees,  2  Bla.  838 ;  S. 
C.  31  Wils.  348 ;  Donnaty  v.  Barclay y 
8  T.  R.  152;  Barnes  92,  117. 

Sed  vide  Newman  v.  FawceU,  1  H. 
Bla.  631 ;  2  Saund.  61,  a. 

3.  And  sembky  that  proceedings  will 
he  stayed  upoi>  potion.     Ibid. 

4.  Or  thiat  the  irregularity  may  be 
^specially  pleaded.    Ibid. 

N.  (^.  if  it  must  not  be  in  abatement  f 

5.  But  no  advantage  can  be  taken  of 
4his  irregularity  upon  non  est  factum. 
Ibid, 

6.  JGl  debet  is  a  bad  plea  in  an  action 
on  the  bail  bond.  Rawlins  and  another^ 
Aeirig  of  Middlesex,  v.  DanvaSy  5  Esp. 
?8;    Erienboroi^h,,C.  J.  1805. 

And  see  1  Saund.  187 ;  a. ;  Smtt^  v. 
Whiibreadf'^  Stra/  7^;  S,  C.  2  Lord 


Raym. 
MilUv. 


1503;  Wilson  v.   Itardr.  332; 

Bond,  Fort.  363;  Maighen  v. 

Maighen,  ibid,  367  ;  Anon.  2  Wils.  10  ; 
Hart  V.  WesUm,  5  Burr.  2586;  S.  C.  2 
Bla.  683. 

7.  But  if  the  plaintiff,  instead  of  de« 
murrine,  join  issue,  and  proceed  to  trial, 
the  defendant  may  set  up  any  defence 
he  thinks  proper.     Ibid. 

8.  Bail  to  sheriff  are  prnmi/Bcte  liable 
to  the  attorney  for  co&t,  of  putting  in 
bail  abqve.  Hector  y.  Carpenter,  1  Stark. 
190.    Ellenborough,  C.J.  1816. 

B.  Bail  above. 

9.  Bail  put  in  without  the  privity  of 
the  defendant,  by  the  sheriff's  officer, 
who  had  discharged  him  without  taking 
a  bail  bond,  may  seize  and  surrender  the 
defendant.  J^  v.  Butcher  and  others, 
Peake,  169.     Kenyon,  C.  J.  1793. 

Ace.*  Pyewell  v.  Stow,  3  Taunt  425. 
And  see  Winstanley  v.  Head,  4'TauBt. 
192. 


BAILMENT. 
(And  see  Trespass,  B.  14,  5.) 
A.  Liability  of  borrower  for 

HIRE. 

B.  Liability  of  keeper  for  hire. 
C.   Liability  op  undertaker  of 

.    WORK. 

(And  see  Carrier.) 

A.  Liability  of  borrower  for 
hire. 

1.  Semble,  that  if  a  traveller  be  per- 
mitted to  go  into  a  post-chaise,  and  to 
put  on  his  luggage,  he  may  insist  on 
having  the  journey  performed  without 
tendering  the  fare.  Mamtex  v.  Cooper, 
4  Esp.  260,     Ellenborough,  C.  J.  1803. 

5.  But,  at  all  events,  if  he  tender  a 
sum  which  the  postmaster  has  stated  to 
be  the  proper  fare,  it  is  a  breach  of  con- 
tract not  to  perform  the  journey.    Ibid. 

3.  Where  a  hired  horse  is  taken  ill, 
and  the  hirer,  without  callxn^  in  ^  fanier, 
administers  improp^  medicines,  which 
cause  th^  animaPf  death,  the  owner  is 


An 


BANKRUPT, 


entitled  to  recover  Hie  value.  Dean  V. 
Keate^  3  Camp^.  4.  £llcnborough»  C. 
J.  181K 

4.  The  hirer  of  a  horse  is  not  respon- 
sible for  an  injury  received  during  the 
'^       terni»  without    proof   of  positive  ncg- 
ligence.     Cooper  v.  Barton^  3  Campo, 
5t  n.    Le  Blanc,  J.  Lancaster,  1810. 

And  see  Doct.  and  Stud.  dial.  2,  cap. 
38^     Longman  v*  Galiniy  Abb.  270. 


B.  Liability  of  keeper  for  hire. 
(And  see  Auction,  6.) 

5.  A  warehouseman  is  not  answerable 
for  destruction  by  rats,  reasonable  care 
having  been  taken  to  prevent  such  an 
accident.  Cailiffand  aTioiker  v.  Dawoersy 
Peake,  114.     Kenyon,  C.  J.  1792. 

So  a  hoyman.  Dale  v.  Hall.  1  Wils. 
281.     Sed  vide  Abb,  255. 

6.  A  fanner  taking  in  horses  to  agist, 
i»  liable  only  for  negligence.  Broad- 
water  v.  Blot,  Holt.  547.  Gibbs,  C.  J. 
1817. 

7.  Bailee  of  goods  to  be  kept  for  hire, 
is  not  answerable  for  a  theft  committed 
by  his  servants.  Finucane  v.  Small,  1 
l^p.  3 15.     Kenyon,  C.  J.  1 795. 

Ace.  Moore  y,  Mourguey  Cowp.'  480; 
29  Ass.  pi.  28.  Sed  vide  diet,  per  Wil- 
son,  J»  in  Shiells  v.  Blackhum,  1  H.  Bla. 
161. 

8.  The  responsibility  of  a  warehouse- 
man commences  from  the  moment  that 
his  tackle  is  applied  to  the  goods  for 
the  purpose  of  liflmg  them  into  the  ware- 
house. Thomas  et  alt,  v.  Day,  4  £sp. 
262.    EUenborough,  C.  J.  1803. 

And  see  Goff  v.  Clinkardy  1  Wils. 
282. 

9.  And  it  is  no  excuse  for  an  injury 
done  in  raising  the  goods  from  the  cart, 
that  the  owner*s  agent  (the  carman,)  re- 
fuses! to  secure  them  in  the  manner 
which  the  warehouseman  pointed  out. 
Ibid. 

10.  Where  it  is  proved  to  be  the 
custom  of  wharfingers,  when  goods  are 
sent  to  be  forwarded  coastwise,  to  deliver 
them  to  the  mates  of  the  coasters,  and 
not  to  ship  the  goods  themselves,  or 
make  any  charge  for  shipping ;  the  re- 
sponsibility of  the  wharfinger  ceases 
with  the  delivery  to  the  mate,  though 
the  goods  are  lost  before  they  are  canied 


off  the  wharf.  Cobban  and  another  r» 
Doume,  5  Esp.  41.  EUenborough,  C.  J. 
1803. 

11.  A  delivery  at  a  wharf  to  an  un- 
known person  found  there,  is  not  suffi- 
cient to  charge  the  wharfinger  or  the 
vendee.  Buckman  v.  Levi,  3  Campb. 
414.    EUenborough,  C  J.  1813. 

12.  A  public  company  who  insist 
upon  their- own  servants  being  employed 
in  the  unloading  of  goods,  are  respon- 
sible for  the  negligence  of  such  servants, 
though  they  derive  no  benefit  from  the 
labour.  Gibson  v.  Inglis,  Esq,^  4  Campb, 
72.     EUenborough,  C.  J.  1814. 

13.  The  proprietor  of  a  dry-dock, 
into  which  a  vessel  is  put  for  repair,  is 
answerable  for  an  injury  arising  in  the 
day-time  from  the  bursting  in  of  the 
dock-gates,  though  the  gates  were  strong 
enougn  to  have  resisted  the  ordinary 
pressure  of  the  water ;  if  the  accident 
might  have  been  prevented,  had  a  suffi- 
cient number  of  men  been  on  the  spot* 
Lech  and  anoihef  v.  Maestaer,  I  Campb. 
138.     EUenborough,  C.  J.  1807. 

And  see  Amies  v.  Stevens,  \  Stra.  128 : 
Bull.  N.  P.  69. 


BANKRUPT. 

A.  Tradino. 

B.  Act  of  bankruptcy, 

(a)  Departing  the  realm^ 

(h)  Beginning  to  heep  hotue. 

(c)  Absenting  himself, 

(d)  Departing  from  dweUing-house, 

(e)  Fraudulent  conveyance, 

(f)  Lying  in  prison* 

(g)   Whether  an  act  of  bankruptcy  may 
be  purged. 

(h)  Concerted, 

C.  Petitioning  crxditob. 

D.  Commission. 

(a)   Under  what  circumstances  valid^^ 

(b)  By  whom  impeachable. 

(c)  How  contested. 
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E.  Opbratiox  or  assionmbnt  upon 

PROPSRTY  IN  THE  HANDS  OF  BANK* 
RUPT. 

(a)  As  vendee. 

(b)  As  indorsee* 
(c)  As  reputed  ovmer. 

(d)  As  trustee. 
(e)   Where  no  henejicial  interest. 

F.  Assignees. 

(a)  Authority  of  assignees. 

(b)  ActioTis  by  assignees. 

(c)  Idahility  of  assignees. 

G.  Transactions  with  bankrupt, 

WHERE  PROTECTED. 

(a)  Payments  Xo  bankrupts 

(b)  Payments  by  bankrupt. 
(c)  Transfers  from  bankrupt. 

H.  Bights  and  duties  op  bank- 
rupt. 

(a)  Allowance. 
*(b)  Interest  in  after-acquired  property.  , 

(c)  Protection  from  arrest. 
(d)  Liability  upon  new  promise. 

I.  Certificate. 

(a)  To  ii;Aat  demands  a  bar. 

(b)  How  pleaded. 

(c)  Hoio  avoided* 

A.  Trading. 

1.  A  schoolmaster  who  buys  books  and 
shoes,  and  retails  them  to  his  scholars 
at  an  advanced  price,  is  not  a  trader. 
Kalentine  v.  Vaughan,  Peake,  76.  Ken- 
yon,  C.  J.  1791. 

S.  P.  obiter;  Skinner  292,  and  3  Mod. 
330. 

And  see  Doe  v.  Keeling^  1  M.  and  S. 
95. 

2.  A  person  who  keeps  and  kills  more 
pigs  than  are  required  for  bis  own  con- 
sumption,  with  a  view  of  profit  from  a 
re-sale,  is  a  trader.  Newland  v.  Bell^ 
Holt.  221.     Gibbs,  C.  J.  1816. 

SeeStewarty.  Ball,  2  N.  R,  79. 


3.  And  one  instance  pf  buying  and 
selling  is  sufficient.    Ibid. 

And  see  Uolroyd  v.  Gwynne^  2  Taunt. 
176. 

4.  A  clerk  in  the  custom-house,  em- 
ployed by  merchants  to  receive  money 
on  debentures,  with  which  he  discounts 
bills  on  his  own  account,  is  not  a  scri" 
vener  within  the  meaning  of  the  bankrupt 
laws.  Hamsoriy  assignee  of  Ptn^o,  v. 
Harrison,  2  Esp.  555.  Kenyon,  C.  J. 
1797. 

5.  Nor  an  attorney  receiving'  and 
placing  out  the  money  of  his  client  in 
the  usual  course  of  business.  Ralph 
Adams  and  others  v.  Malfun  and  another, 
3Campb.  534.    Gibbs,  C.  J.  1814. 

5.  C.  published  at  length  in  a  separate 
pamphlet  by  Hurd. 

6.  An  attorney  who  is  a  depositary  of 
money,  to  be  laid  out  in  secunties  at  his 
own  discretion,  and  has  a  compensation 
distmct  from  his  fees  for  drawing  convey- 
ances, is  a  scrivener.  Hutchinson  andan^ 
other,  assignees  ofWardell^  gi  bankrupt, 
v.  Gascoigne,  Esq.  Holt,  507.  Wood,  Ba- 
ron, York  Lent  assizes,  57  Geo.  3.  1817. 

7.  Secus,  where  the  attorney  makes 
his  charges  in  respect  of  the  deeds,  se- 
curities, &c.  and  not  as  commissioR  on 
the  moneys  in  his  hands.  Hurd  V. 
Brydges  and  another.  Holt.  654.  Dallas, 
J.  1817. 

8.  An  executor,  carrying  on  trade  for 
the  benefit  of  testator's  children,  may 
be  a  bankrupt.     Finer,  admiwistratrix, 
v.  Cadell,  3  Esp.   88.    Eldon,  C.  J... 
1800. 

Ace.  Hankey  v.  Towgood,  Co.  B.  U 
75.  And  see  ex  parte  Garland,  10  Ves. 
110. 

9.  The  mere  circumstance  of  a  per- 
son's not  having  any  transactions  in 
business  during  a  particular  period,  will 
not  exempt  him  from  the  operation  of 
the  bankrupt  laws,  where,  by  soliciting 
orders,  &c.  he  evinces  his  intention  d[ 
continuing  to  ttade.  Whatam  v.  Rout- 
ledge,  5  Esp.  235.  EUenborough,  C.  J. 
1805. 

10.  And  where  a  fisherman  has  occa-*> . 
sionally  bought  and  sold  fish,  as  inci* 
dental  to  his  business,  it  will  be  pre- 
sumed, whilst  he  remains  a  fisherman^ 
that  he  carries  on  business  in  the  same 
way.  Heanny  and  another,  assignees  of 
Marchand,y.  Birch  and  another.  Sheriffs 
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o/  tondon,   3  Campb.  233.      Ellen- 
borough,  a  J-  iei2. 

!!•  A  person  who  buys  timber,  which 
he  works  into  houses  which  he  builds 
and  selk»  is  not  a  trader.  Clark  v. 
Wisdom^  5  Esp.  147.  Ellenborough, 
C.  J.  1804. 

12.  Nor  a  person  who  builds  a  theatre 
to  be  held  in  shares,  for  which  he  )k  to 
be  paid  accordine  to  measure  and  value, 
he  being  himself  a  share-holder.  Wil- 
liams  ▼.  Stevens,  2  Campb.  300,  Ellen- 
borough,  C.  J.  1809. 

13.  Nor  one  who  erects  public  baths, 
upon  lam}  granted  for  this  purpose,  to 
himself  and  another,  as  jomt  tenants. 
Ihid. 

And  see  Sutton  ▼,  WeeUy^  1  East, 
442;  S.  C.  3  Smith,  445;  Uolr(^d  v. 
ffi^nc,  2  Taunt  176. 


p.  Act  ^p  bankruptcy. 

B.  (i^)  Departing  the  realm. 

14.  If  a  subject,  or  denixen,  domiciled 
in  Ireland,  leave  his  fiamily  there,  and 
come  to  England  to  settle  his  affairs, 
and  rettttn  to  Ireland  abruptly  to  avoid 
an  arrest,  it  is  an  act  of  beiikruptcy. 
Williams  y.  Nunn  and  another,  1  Campb, 
152,  80  c.    Chambre,  J.  1807. 

Ajdd  the  court  of  C.  P.  discharged  a 
rule  fcr  settii^  aside  verdict.  1  Taunt. 
270. 

1*J.  It  is  there  stated  that  the  bank- 
rupt's family  resided  in  England,  which 
circumstance  was  i^rticularly  adverted 
to  by  the  court.    Ibid.  277. 

15.  A  trader  going  to  France,  to  look 
after  his  concerns  there,  does  not  com- 
mit an  act  of  bankruptcy,  though  his 
creditors  be  thereby  aelayed.  namer 
and  another  y.  Barter,  Holt.  175.  Gibbs, 
C.  J.  1816. 

16.  Secus,  if  the  fear  of  arrest  concur 
with  his  other  motive.    Ihid. 

17.  Where  the  delaying  of  creditors 
is  the  necessary  consequence  of  the 
trader's  absenting  himself,  it  amounts 
to  an  act  of  bankruptcy,  ftttmtbottom 
and  others  v.  Lewis  and  otheri^  1  Campb. 
279,     Elleriborovigb,C.  J.  1S0«. 

And  see  Woodier'^  case,  Mvll.  N.  P. 
39,  post,  B.  (d)  28. 


B.  (b)  Beginning  to  keep  house, 

18.  A  denial  to  several  persons,  whom 
the  witness  believes,  from  their  frequent 
calling,  to  be  creditors,  is  evidence  to  go . 
to  the  jury.  Jameson,  assignee  of  White^ 
V.  Earner  et  alt.  Sheriffs  of  London,  1 
Esp.  381.    Kenyon,  C.  J.  1795. 

19.  A  denial  to  a  creditor  who  calls 
for  payment,  but  does  not  ask  to  see  the 
debtor,  is  not  an  act  of  bankruptcy. 
Dudley  v.  Vanghan,  1  Campb.  271  • 
Ellenborough,  C.  J.  1808. 

20.  Nor  a  refusal  to  see  a  creditor 
merely  on  the  ground  of  his  catling  at 
the  trader's  dinner  hour.  Smith  and 
another  assignee  of  Williams  v.  Ctirrte, 
3  Campb.  349.  Ellenborough,  C.  JL 
1813. 

Ace.  Bull.  N.  P.  39. 

N.  But  the  intention  of  the  creditor 
In  calling  is  immaterial;  White  ex  parl» 
3  V.  and  B.  129.  Rose. 

2L  A  trader  withdraws  from  his  count* 
iiu^-house  to  his  parlour  for  the  purpose 
oT  avoiding  the  importunities  of  nis  cr^ 
ditors.  l^is  is  an  act  of  bankmptcy. 
Dudley  v.  Vauqhan,  vhi  supra. 

And  see  Bayley  v.  Schqfield,  1  M.  and 
S.  338 ;  Bignold  v.  Waterhouse,  1  M. 
and  S.  255. 

22.  A  direction  to  a  servant  to  deny 
the  trader  to  any  one  who  should  come 
whilst  he  was  at  dinner,  or  engaged  in 
business,  is  not  an  act  of  bankruptcy. 
Shew  and  another  v.  Thomson,  Hoft, 
159.    Gibbs,  C.  J.  1816. 


B.  (c)  Absenting  himself 

23.  If  a  trader,  on  absenting  himself 
from  his  house,  state,  that  writs  are  out* 
against  him,  it  is  not  necesuury  to  shew 
that  any  writ  had  in  fact  issued.  WiUonf 
et  alt.  assignees  of  Warner  v.  Norman, 
1  Esp.  334.    Kenyon^  C.  J.  1795. 

S.  C.  Mont.  B.  L.  app.  162. 

And  see  Robertson  v.  lAddell,  9  East, 
487  ;  S.  C.  3  Smith,  347,  50;  Holroyd 
V.  Gwynne,  2  Taunt  176. 

24.  A  trader,  on  being  applied  to  for 
payment,  leaves  his  house  under  pre- 
tence df  getting  money,  but  goes  to-  a 
billiard  table,  and  remains  there  .the 
Whole  evening.    This  is  an  act  of  bank* 
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rnptcy.'    Biga^  assignet  of  FisJur^  vj 
Spooneff  2  Esp,  651.     ICenyon,  C*  J* 

25.  A.  in  London,  is  in  partnership 
with  B.  in  Manchester.  A.  goes  to 
Manchester ;  and  after  remaining  there 
two  dajs,  secretly  leaves  the  Manchester 

*  counting-house  with  B.  This  is  an  act 
of  bankruptcy  by  botlu  FT.  Spencer  v, 
BiUmg,  3  Campb.  312.  Ellenborough, 
C.  J.  1812. 

And  see  Bayly  v.  Schofield^  1  M.  and 
S.  338. 

26.  A  trader  remaining  abroad,  with 
intent  to  delay  his  creditors,  commits  an 
act  of  bankruptcy. 

And  the  court  of  K.  B.  refused  a 
rule  to  set  aside  a  verdict  for  the  plain- 
tiffs.   Ibid. 

B»  (d)  Departing  from  dwellvng-house. 

27.  A  departure  with  the  intent  to 
delay  creditors,  is  a  sufficient  act  of 
bankruptcy,  though  no  creditor  be  ac- 
tually  dehyed.  Hammond  et  alt.  as- 
nances  of  Gadsden^  v.  Hicks^  5  Esp. 
139.     Mansfield,  C.  J.  1804. 

And  the  court  of  C.  P.  discharged 
a  xnle  for  setting  aside  verdict.    Ibid. 

28.  So  if  a  trader  goes  away  without 
leaving  any  direction  for  carrying  on  his 
business.  Holroyd  and  others^  assignees 
of  Hakf  V.  Whitehead  and  others,  3 
Campb,  530.   Gibbs,  C.  J.  1814^ 

S.  C.  recognized  in  Robertson  v.  Lid' 
dell,  9  East,  487,  494,  where  aU  the 
cases  are  collected.  S.  C.  3  Smith, 
347. 

And  see  JFUHams  v.  JVttnn,  1  Taunt. 
270;  Bayly  v.  Schojield,  1  M.  and  S. 
338. 

B.  (e)  Fraudulent  cotweyance. 

29.  A  fraudulent  conveyance  cannot 
be  read  to  support  the  commission,  if 
imstamped.  Whitwell  and  otiiers,  as- 
mgneet,  Src»  v.  Dimsdale  and  others, 
Peake,  168.     Kenyon,  C.  J.  1792. 

30.  A  conveyance  by  deed  from  an 
insolvent  trader  to  his  child,  though 
void,  vet  being  also  fraudulent,  is  an 
act  of  bankruptcy.  Whitwell  and  others, 
assignees  of  Steveiis  and  Hattersley,  v. 
Thompson,  1  Esp.  68.  Kenyon,  C.  L 
1793.  •  ^ 


31.  Secus  of  an  agreement  to  sell,  hot 
under  seaL    Ibid. 

32.  A.  and  B.  are  partners  and  insol- 
vent. An  assignipent  to  B.  from  A.  in 
trust  for  the  wife  of  Bf9  who  is  the 
daughter  of  A.,  is  no  act  of  bankruptcy 
by  B.,  though  a  party  to  the  deea, 
ibid. 

33.  An  agreement  whereby  an  insol- 
vent undertakes  to  pay  a  composition 
by  instahnents,  and  authorizes  trie  cre- 
ditors in  case  of  default  to  take  pos- 
session of  all  his  eoodft,  is  not  an  act  of 
bankruptcy.  Jouv  et  alt.  assignees  of 
Norton,  v.  Walle,  3  Esp.  228.  Kenyon, 
C.  J.  1800. 

34.  An  assignment  by  deed  of  all  the 
effects  for  the  benefit  of  creditors  with  a 
proviso  to  be  void  if  all  the  creditors 
do  not  execute,  but  that  in  the  mean 
time  the  acts  of  the  trustees  shall  be 
good,  is  an  act  of  bankruptcy.  Bach 
and  another,  assignees  of  Burrows  and 
Winn,  bankrupts,  v.  Cooch,  4  Canipb. 
232.     Gibbs,  C.  J.  1815. 

35.  A.  assi^  all  bis  stock  by  a  deed, 
to  which  B.  IS  a  party.  B.  cannot  sue 
out  a  commission  upon  this  act  of  bank- 
ruptcy. Jackson  and  others,  assignees^ 
of  Kobinson,  v.  Irtoin  and  others,* 
2  Campb.  49.  EUenborougb,  C.  J. 
1809. 

36.  So  where  A.,  though  not  a  party 
to  the  deed,  approved  of  acts  done  under 
it.  Back  and  another,  assignees  of  Bur^ 
rows  and  Winn,  bankrupts,  v.  Gooch, 
4  Campb.  232.  Holt,  13.  Gibl^,  C.  J. 
1815.       N 

37.  S.  P.  Hicks  and  another,  assignees  of 
Penford,  v.  Burfelt,  4  Campb.  235,  n. 
Chambre,  J.  Winchester,  1812. 

And  see  Bamford  y..  Baron,  2  T*  R*^ 
594.  n. 

38.  But  he  may  act  as  an  assignee  under 
a  commission  taken  out  upon  it  by  an- 
other   creditor.    Jackson  v.  Irum,    2' 
Campb.  49. 

And  see  Tappendal  v.  purges,  4  East, 
430,  5,  6;  DuUon  v.  Morrison,  17  Vcs. 
193. 

^  B.  (f)  Lying  in  prison^ 

39.  A  commission  issued  before  the 
two  months  have  elapsed,  is  notren<« 
dered  valid  by  the  party's  continuing  in 
prison   during   the  remainder  c^  xt^^t 
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period.  Glusslndion^  amgnt  of  Dickie ^ 
V.  Rawlins  and  oiheu^  A  S^p.  221. 
Lawrence,  J.  1803. 

S.  P.  GoTd(ya  v.  Wilkinson,  8  T.  R. 
507. 

Sed  vide  Hope  v.  Gi7/,  Beawes,  L.  M. 
498;  mi  V.  .ST^M,  2  Show.  512,  9; 
Wydown'fi  case,  14  Ves.  80,  3. 

40.  Bat  a  commission  issued  iifty^six 
days  inclusively  after  the  arrest  is  good. 
thid. 

Upon  this  ground  the  court  of  K.  B. 
granted  a  new  trial,  3  East,  407. 

And  see  Time,  2. 

N.  There  is  a  mistake  of  dates  in  the 
Kbi  Prios  Report ;  a«  the  commission 
must  have  issued  on  the  ninih  instead  of 
the^A. 

41.  A  trader  is  arrested  on  the/ourfA, 
and  is  allowed  to  be  at  large  till  the 
•ighthf  "When  he  returns  into  custody. 
On  the  tenth  he  is  removed  by  habeas 
into  K.  B.,  and  remains  there  two  months. 
The  bankruptcy  has  relation  to  the 
eit/htk.  John  Barnard  the  younger,  v. 
Palmer  and  anot/ier,  assignees  of  John 
Lochart  Barnard y  1  Campb.  509.  Ellen- 
•boTOUffh,  C.  J.  1808. 

And  see  Coles  v,  Wright,  4  Taunt. 
198. 

42.  But  if,after  an  arrest,  he  is  too  ill  to 
be  immediatelv  removed,  and  he  remains 
some  days  in  his  house,  and  is  then  car- 
ried to  prison,  the  relation  is  to  the  first 
arrest.  Stevens  v.  Jackson  and  another, 
4  Campb.  164.    Gibbs,  C.  J.  1815. 

B.  (g)   Whether  purged, 

43.  A  denial  to  a  creditor  is  not 
purged  by  his  being  admitted  in  con- 
sequence of  his  impOTt1Qt^y.  Wood  et 
alt.  assignees  of  Pearce,  v.  Thwaites,  3 
Esp.  245.    Le  Blanc,  J.  1800. 

.  Aod  see  Hopkins  y.  Ellis,  1  Salk.  1 10; 
Colbett  v.  preeman,  2  T.  R.  $4. 

B.  (h)  Concerted. 

44.  A  concerted  denial  will  not  sup- 
port a  commission.  Stev)art  et  alt.  as^ 
^n£0s,  y.Jlichman,  1  Esp.  108.  Kenyon, 
C.  f.  1794. 

S.  P.  FieH  and  pellamy,  Bull.  N.  P. 
39;  S.  P.  Cawlcy  v.  Hopkins,  Co.  B.  L. 
«4,  95 ;  S.  P.  dub.  Hooper  v.  Smith,  1 


Bid.  44 U  S.  P.  ex  parteBoume,  1(3  Vei. 
145;  S.  P,  cont.  Branley  v.  Mvndee, 
Bull.  N.  P.  39.  And  see  ex  parte  Ed- 
monson, 7  Ves.  303. 

45.  Secus  where  the  creditors  are  not 
parties  to  the  contrivance ;  though  they 
have  expressed  a  wish  that  a  commis- 
sion should  issue.  Roberts  andothers, 
assignees,  v.  Teasdale,  Peake,  27.  Ken- 
yon, C.  J.  1790. 

And  the  court  of  K.  B.  set  aside  a 
verdict  found  for  the  defendant  contrary 
to  the  direction  of  the  C.  J.    Ibid. 

S.  P.  Cowley  v.  Hopkins,  Co.  B.  L. 
84,  95  i  ex  parte.  Bourne,  16  Ves.  145. 

46.  But  a  denial  concerted  with  the 
trader's  attorney,  who  is  also  attorney  to 
the  creditor,  and  as  such  takes  him  to  the 
trader's  house,  will  not  support  a  com- 
mission, although  the  creditor  himself 
be  not  privy  to  the  arrangement.  Phw- 
ser  V.  Smith,  Holt,  442.  Bunovgh,  J. 
1816. 

47.  Nor  an  assignment  of  all  the 
trader's  effects  to  his  foreman,  concerted 
with  such  attorney.     Ibid. 


C.  Petitioning  creditor. 

48.  It  was  ruled,  that  a  sale  of  goods 
upon  an  unexpired  credit,  constituted  a 
sufficient  debt  to  support  a  commission 
under  5  Geo.  2.  cap.  30.  sect.  22.  Hen- 
best  and  others,  assignees,  Sfc.  v.  Brotvn^ 
Peake,  54.     Kenyon,  C.  J.  1791. 

49.  But  this  decision  has  been  over- 
turned. Hoskins,  assignee  ofDeyton,  v^ 
Dvperoy,  6  Esp.  55.  Menborough, 
C.  J.  1806. 

S.  C.  dter  a  second  trial,  9  East, 
498,  500. 

And  see  Parsiow  v.  Dearlove,  4  EiEust, 
438;  S.  C.  1  Smith,  281;  Sarratt  v. 
Austin,  4  Taunt.  200;  White,  ex  parte, 
3  V.  andB.  130. 

50.  A  factor  selling  roods  to  a  trader 
in  his  own  name,  though  not  at  his  own 
risk,  is  a  good  petitiomng  creditor. 

51.  Secus  aflerthe  principal  has  inter- 
fered.   Ibid. 

52.  And  an  admission  itiade  by  such 
a  creditor  of  the  nature  of  the  daim 
upon  which  he  has  in  fact  sued  o\it  a 
commission,  may  be  given  in  evidence 
for  the  purpose  of  invalidating  the  com- 
mission in  a  collateral  action.     Youny 
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o^ndBarteyv.  Stfuth  and  Phillips^  Sheriffs 
ofLondoiiy  6  Esp.  121.  Mansfield,  C. 
J.  1806. 

53.  But  9end>le^  that  upon  a  sale  of 
goods  for  present  hiU,  the  jury  may,  in 
some  cases,  presume  that  a  bill  has  in 
feet  been  given.  Hoskins  v.  Duperoy^ 
ubi  supra. 

54.  In  an  action  for  a  false  return  to  a 
/./a.  where  the  defence  rests  on  the 
Tsuidity  of  a  commission,  and  the  as- 
signees are  in  substance  to  defendants, 
a  declaration  by  one  of  them  who  was 
the  petitioning  creditor,  made  subse- 
quently to  the  commission,  that  the 
rankrupt  did  not  owe  him  100/.,  is  evi- 
dence for  the  plaintiff.  Dovoden  v, 
ToiwUt  esq.9  4  Campb.  38.  Dampier^ 
J.  1814. 

55.  A  debt  must  have  accrued  to  the 
petitioning  creditor  before  the  party 
ceased  to  be  a  trader.  Dawe  and  others 
V.  Holdsworth  and  others^  Peake,  64. 
Kenyon,C.  J.  1791. 

S.  P.  Meggottv.  Mills,  12  Mod.  157; 
S.  C.  1  Lord  Raym.  286, 7 ;  S.  C.  anon. 
Comb.  463. 

56.  But  if  the  debt  was  contracted 
whilst  the  bankrupt  was  in  trade,  it  is 
sufficient,  although  it  have  since  merged 
in  a  higher  security.     Ibid. 

S.  P.  Ambrose  v.  Clendon^  Cas.  temp. 
Haidw.  267,  8 ;  S.  C.  2  Stra.  1042. 

57.  But  where  the  bankrupt  contracts 
a  further  debt  after  he  leaves  off  trade, 
and  pays  money  without  any  direction  as 
to  its  application,  the  payment  shall  be 
set  against  the  old  debt.    Ibid. 

S.  P.  Meggot  v.  Mills^  1  Lord  Raym. 
286, 7 ;  Anon,  but  S.  C.  and  S.  P.  Comb. 
461. 

58.  An  acknowledgment  made  by  the 
bankrupt,  at  any  time  before  tJie  suing 
out  of  the  commission,  is  sufficient  evi- 
dence of  the  petitioning  creditor's  debt. 
Dowtofij  et  alt.  v.  Cross,  esq.  Slieriff  of 
Bedfordshire^   1  Esp.    168.      Kenyon, 

,  C.  J.  1794. 

And  see  Brett  v.  Levett,  13  East,  213, 
214  ;  Chapman  v.  Gardner ^  2  H.  Bla. 
279.  post.  68, 69,  78,  79. 

5P.  Payment  of  money  to  petitioning 
creditor,  after  the  suing  out  of  a  com- 
mission, renders  the  commission  super- 
sedeable,  under  5  Geo.  2.  cap.  30.  sect. 
24.  but  not  ipso  facto  void,  Garratt, 
«(  alt.  assignees  ojf  Sadler  v.  Sir  Theo^ 
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phUus  Biddulph)  4  Esp.  104. 
•   1802. 

60.  Semblc,  that  a  warrant  of  attorney 
is  debitum  in  vrasenti,  sufficient  to  sup- 
port a  commission,  though  it  appear  by 
the  defeazance  to  be  given  merely  as  a 
security  against  the  running  acceptances 
of  the  conusor.  Miles  and  another  v. 
Rawlyns  and  another.  Sheriff  of  Mid* 
dlcsex,  4  Esp.  194.  Ellenborough,  C.  J. 
1802. 

61.  A  party  who  has  received  a  di- 
vidend under  a  composition  deed,  exe- 
cuted after  an  act  of  bankruptcy,  of 
which  he  was  ignorant,  is  a  good  peti- 
tioning creditor.  Doe  and  ritcher  v. 
Anderson,  1  Stark.  262.  Ellenborough, 
C.  J.  1816. 

And  the  court  refused  a  rule  to  set 
aside  nonsuit.    Pnd. 

62.  Secus,  If  the  assignment  be  the 
act  of  bankruptcy  relied  on.    Ibid. 

63.  A.  B.  and  C.  cannot  be  petition- 
ing creditors,  in  respect  of  a  bill  drawn 
by  them,  and  accepted  by  the  bankrupt, 
if  it  appears  that  A.  engaged  to  provide 
for  the  acceptances  when  they  should 
become  due,  although  such  ei^^agemeni 
were  made  in  fraud  of  his  partner. 
Richmond  v.  Heavy  and  another,  1 
Stark.  102.     Ellenborough,  C.  J.  1816. 

64.  A  debt  owing  to  the  creditor 
jointly  with  another  person,  who  does 
not  expressly  concur  in  the  petition,  mli 
not  support  a  commission.  Brickland 
(or  BucklandJ  and  others,  assianees  of 
Mason,  v.  Newsome,  late  Sheriff  of  Surrey  ^ 
1  Campb.  474.  Ellenborough,  C.  J.. 
Guildford,  1808. 

And  the  court  of  C.  P.  set  aside  a 
nominal  verdict  for  the  plaintiff.  Ibid. 
and  one  Taunt.  477. 

65.  A  factor  who  sells  goods,  without 
naming  his  prmcipal,  is  a  good  peti- 
tioning creditor,  inasmuch  as  he  might 
have  sued  the  vendee.  Sadler,  assignee 
of  Knight,  v.  Leigh  and  another^  4 
Campb.  195.  Ellenborough.  C.  J.  1815, 

And  see  Agent,  C.  (a)  ;  F. 

66.  But  as  soon  as  the  principal  in- 
terposes, the  right  of  the  factor  ceases. 

But  see  Aoent,  F. 

67.  A  person  who  sells  goods,  to  be 
paid  for  by  a  bill  at  four  months,  cannot 
sue  out  a  commission  of  bankrupt  mitil 
such  bill  has  been  given,  or  the  four 
months  arc  fully  expired.     Cothay  ani 
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others^  (ttrimtei  of  JFilion,  ▼.  Murray , 
1  Camp.  335.  Ellenborough,  C.  J. 
1808. 

68.  .The  petitioning  creditor*^  debt  is 
sufficiently  proved  by  entries  in  the  bank- 
rupt's books,  potted  by  himself,  before 
the  act  of  bankruptcy.  JFatts  and  others^ 
assignees,  ^r.  v.  Thorpe^  1  Camp.  376. 
Ellenborough,  C.  J.  1808. 

69.  Notwithstanding  the  46  Geo.  3. 
cap.  136,  sect.  5,  it  is  necessary  that  the 
petitioning  creditor's  debt  should  have 
existed  at  the  period  of  the  act  of  bank- 
ruptcy; and  it  is  not  sufficient  that  it 
accrued  previously  to  the  issuing  of  the 
commission.  Ehas  Moss  v.  Smithy  esq. 
and  another^  Sheriff'  of  Middlesex^  1 
Campb.  489.  Ellenborough,  G.  J. 
1808. 

And  the  court  of  K.  B.  refused  a  rule 
for  a  new  trial.    Ibid. 

And  see  Wydown's  case,  1 4  Ves.  80, 3. 
Beardmore  v.  Shaw,  1  N.  R.  263. 

But  it  is  sufficient  that  such  debt  vests 
in  the  petitionmg  creditor  before  the 
commission  is  sued  out.  Bingley  v. 
Maddison,  Co.  B.  L.  24.  B.  R.  M. 
1783.  ante,  58,  post.  78,  79. 

70.  Therefore  where  the  debt  is  a  bill 
drawn  by  the  bankrupt  in  favour  of  A., 
and  indorsed  to  the  petitioning  creditor, 
it  must  be  shewn  to  have  been  so  in- 
dorsed before  the  suing  out  of  the  com- 
mission. Rose  and  another,  assignees  of 
Clausey,  a  bankrupt,  v.  Roxocroft,  4 
Campb.  245.    Gibbs,  C.  J.  1815. 

71.  An  entry  in  a  trader's  book,  made 
some  months  before  an  act  of  bankruptcy, 
is  primd  fade  evidence  of  a  debt,  sub- 
sisting at  the  time  of  the  bankruptcy. 
Ja(Jwm  and  others,  assignees  of  Robin- 
son, V,  Irtoin  and  others,  2  Campb.  49. 
Ellenborough,  C.  J.  1809. 

Ace.  Ewer  v.  Preston,  Cases  temp. 
Hardw.  378. 
And  see  Evidence,  I.  (b) 

72.  By  5  Geo.  2.  cap.  30,  s.  25,  the 
petitioning  creditor  is  made  solely  liable 
to  the  payment  of  the  expenses  incurred, 
in  suing  out  and  prosecuting  the  com- 
mission, until  assignees  are  chosen. 
Where,  therefore,  the  petitioning  cre- 
ditor is  appointed  co-assignee,  an  action 
for  these  expenses  will  not  lie  against  all 
the  assignees  jointly.  Finchett,  gent 
one,  ^.  V.  How  and  Jarratt,  2  Campb. 
375.    Elknborough,  C.  J.  1809. 


73.  The  petitioniiMj;  creditor  is  liaUe 
fcfl-  the  messenger's  cnaiKes,  and  not  the 
solicitor  who  immediately  employs  him. 
HaH  V.  White,  Holt,  376.  Gibbs,  C.  J. 
1816. 

^  And  see  Hartup  v.  Jukes,  2  M.  and  S. 
438. 

74.  Where,  in  an  acdon  by  assignees, 
the  defendant  gives  no  notice  under  49 
Geo.  3.  cap.  121,  s.  10,  of  his  intention 
to  dispute  the  petitioning  creditor's 
debt,  tne  debt  is  sufficiently  proved  by 
the  deposition  of  the  petiticming  cre- 
ditor himself,  appearine  on  the  face  of 
the  proceedings ;  though,  if  such  notice 
had  been  given,  he  would  not  have  been 
a  competent  witness  to  support  the  com- 
mission vivd  voce.  Bisse  and  others,  as^ 
sigriees  of  Stokes,  v.  Randall,  2  Campb* 
493.    Lawrence,  J.  Monmouth,  1810. 

75.  5  Geo.  2.  c.  30.  s.  45.  as  to  tax- 
ation, by  a  Master  in  Chancery,  applies 
only  to  the  protection  of  the  l^krupt's 
estate,  and  not  to  the  attorney's  right 
against  his  employers.  Tarn,  Gent.  v. 
Heys,  1  Stark.  278.  Gibbs,  C.  J. 
1816. 

76.  Costs  of  messenger's  journey  to 
the  Isle  of  Man,  held  not  recoverable 
against  petitionii^  creditor  without  a 
special  contract  Billings  v.  Waters, 
1  Stark,  363.  Ellenborough,  C.  J. 
1816. 

77.  A  promissory  note,  bearing  date 
before  the  bankruptcy,  is  prima  facte 
evidence  of  a  debt  precedent  to  bank- 
ruptcy. Taylor  V,  Kinlock,  1  Stark.  177. 
Ellenborough,  C.  J.  1816. 

78.  But  no  letter  or  declaration  of  the 
bankrupt,  after  the  bankruptcy,  is  ad- 
missible, in  confirmation  of  the  date. 
Ibid,  ante,  58,  68,  69. 

79.  But  a  deposition  statii^  the  debt 
to  be  due  before  and  at  the  time  of  the 
issuing  of  the  commission  is  sufficient. 
Clark  and  others,  assignees  of  Beverley^ 
V.  Askew,  1  Surk.  458.  n.  Bagky,  j. 
Durham,  1816. 

And  the  court  of  K.  B.  discharged 
a  rule  for  settiiig  aside  nonsuit.    Ibid* 

80.  Petitionii^  creditor  is  liable  to 
the  messenger  ^r  necessary  expenses 
only,  except  by  special  contract  BHUrngt 
V.  Waters,  1  Stark.  363.  Ellenboiotigb^ 
C.  J.  1816. 
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D.  (a)  Under  what  circumstances  valid, 

81.  A  commission  maybe  supported 
on  an  act  of  bankniptcy»  intelligence  of 
which  could  not  have  reached  London 
oa  the  day  the  commission  issued. 
Hopper  Y.  Richmond^  1  Stank.  507. 
Ellenborongh,  C.  J.  1816. 

82.  An  antecedent  act  of  bankruptcy 
will  not  defeat  a  commission,  without 
proof  of  a  subsisting  debt,  capable  of 
supporiing  a  commission.  Parker  v. 
MmmiMs  2  Esp.  598,  n.  Kenyon,  C.  J. 
1798. 

83.  S.  P.  ruled  in  Miles  and  another 
V.  Rawlyns  and  another.  Sheriff  of 
Middlesex,  4  Esp.  194.  EUenborough, 
C.  J.  1802. 

And  see  Donovan  v.  Duff,  9  East,  21. 

84.  And  it  was  doubted,  whether  even 
this  double  proof  ought  to  be  considered 
sufficient,  without  shewing  a  prior  com- 
mttsion  actually  sued  out.    Ibid. 

Sed  vide  the  opinion  of  Eldon,  C.  in 
Bex  V.  Bullock,  1  Taunt.  72,  88,  and  14 
Ves*  452,  67.  Beardmore  v.  Shaw,  1  N. 
R.263. 

85.  Act  of  bankruptcy  at  Doncaster, 
21st  July.  Commission  dated  22d  July. 
And  held,  that  where  the  act  is  in  fact 
prior  to  the  commission,  the  time  in  which 
the  news  of  it  would  reach  London  need 
vBot  be  inquired  into.  Hopper  y.  Rich- 
numd,  1  Stark.  507.  EUenborough, 
CJ.  1816. 


D*  (b)  By  whom  it  may  he  impeaclved. 

86.  Proving  under  the  commission, 
does  not  estop  a  creditor  from  impeach- 
ing the  commission  in  an  action  brought 
against  him  by  the  assignees.  Stewart 
BtiU.  assionees,  v.  Richman,  1  Esp.  108. 
Kenyan,  C.  J.  1794. 
.  87.  S.  P.  Cont  per  Lord  Mansfield  in 
Walker  v.  Bumell,  Dongl.  305  (319) 
and  in  Collins  v.  Forbes,  3  T.  R.  322 ; 
S.  P.  ace.  Hopev.  Etcher;  Selw.  238. 
Nor  is  it  even  primd  facie  evi- 
dence ;  Rankhi  v.  Homer,  16  East,  191. 

88.  Proofof  an  antecedent  act  of  bank- 
rwptcy,  and  of  a  debt  upon  which  a  com- 
missiosi  might  have  issued,  was  nded  to 
be  sufficient  to  support  an  ejectment  on 


the  demise  of  the  bimkrupt  against  the 
assignees.  Doe  d.  Hunter,  et  cut.  vBoul' 
coU  et  alt.  2  Esp,  595.  Eyre,  C.J.  1798. 

89.  But  it  has  since  heesk  determined, 
that  neither  the  bankrupt,  nor  any  one 
claimme under  him,  can  set  up  aprior 
act  of  bankruptcy.  Mercer  v.  Wise  et 
ah.  3  Esp.  219.  Kenyon,  C.  J.  Maid- 
stone, 1800. 

Ace.  Donovan  v.  Duff,  9  East,  21,  2. 
Rex  V.  BuUock,  1  Taunt.  80,  6,  94. 

90.  A  person  declared  a  bankrupt 
does  not  preclude  himself  from  contest- 
ing the  legality  of  the  commission,  by 
surrendering  under  it.    Jhid. 

Ace.  «c-parte  Jones,  11  Ves.  409. 

91.  Nor  by  the  formal  words  of  a  pe- 
tition for  enlarging  the  time  for  his  sur- 
render, stating  that  he  has  been  c^u/y  de- 
clared a  banluxipt.    Ibid. 

92.  Secus,  where  he  obtains  his  dis- 
charge out  of  custody  in  an  action  by  a 
Judge's  order,  on  the  ground  of  ni» 
bankruptcy.  Croldie  v.  Gunston  and 
others,  4  Campb.  381.  EUenborough, 
C.  J.  1816. 

93.  Semhle,  that  on  an  indictment  for 
perjury  by  a  bankrupt,  in  passing  his  last 
examination,  it  is  necessary  to  go  into 
strict  proof  of  the  bankruptcy.  Rex  v. 
Punslum,  3  Campb.  96.  EUenborough, 
C.J.  1811. 

D.  (c)  How  contested. 

94.  Evidence  may  be  given  to  defeat 
the  certificate,  though  it  may  indirectly 
have  the  effect  of  impeaching  the  com- 
mission. Bateson  v.  Hartsink^  et  alt.  4 
Esp.  43.     Kenyon,  C.  J.  1801. 

95.  Defendant  pleaded  to  an  action  at 
the  suit  of  assignees,  before  49  Geo,  3. 
cap.  121,  sect  10.  Held,  that  the  de- 
fendant not  having  applied  for  leave  to 
withdraw  his  plea,  and  plead  de  novo, 
could  not  compel  the  plamtifTs  to  prove 
the  trading,  &c.  Wilcock,  assignee  of 
IFestmacott,  v.  Smith,  2  Campb.  184. 
EUenborough,  C.J.  1809. 

96.  S.  P.  ruled  in  Clarkson  v.  Dadds, 
2  Campb.  184,  n.  Mansfield,  C.  J. 
1809. 

97.  The  statute  extends  to  cas^ 
where  servants  of  the  assignees  are  joined 
with  them  in  the  action.  Gilman  v.  Cw- 
sins  and  three  others^  2  Stark,  182.  Bai- 
ley, J.  1817. 
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98.  The  notice  of  £sputiiig  the  vaii* 
dity  of  the  commission,  is  not  to  be  con« 
sidered  as  part  of  the  defendant's  case, 
but  may  be  proved  as  soon  as  the  assig- 
nees attempt  to  make  out  a  prrmd  /octe 
case  by  producing  the  commission.  De 
Cha,rme  and  Wainey  assignee  and  assign 
Hec«,  v.l^i^,  2  Campb.  324.  Ellen- 
borough,  C;j^l809. 

99.  A'  defendant  who  has  pleaded 
.without  notice  to  dispute*  cannot,  even 
before  the  time  for  pleading  has  expired, 
redeliver  his  plea  with  notice.  He 
must  move  to  withdraw  his  plea,  and 
plead  (fe  novo.  Poole^  assignee  ojfLu^ 
kin,  y.  Bell  and  another^  I  Stark.  328. 
Ellcnborough,  C.  J.  1816. 

100.  Though  the  statute  recjuires  the 
notice  by  a  defendant  to  be  given  **  at 
or  before  the  time  of  his  pleading  to  the 
axrtion,"  yet  where  the  defendant  with 
draws  his  plea,  and  pleads  de  novo^  no- 
tice given  with  the  second  plea  will  be 
sufficient.     Ibid, 

101.  Notice  by  a  plaititiff  to  dispute 


105.  And  if  the  notice  refers  only  io 
the  act  of  bankruptcy,  and  depositions 
on  thie  file  of  the  proceedings  are  read  to 
prove  the  tradine  and  petitioning  credi-* 
tor*s  debt,  the  whole  oi  the  proceedings 
are  not  to  be  considered  in  evidence.. 
Bbidi  V.  Tkome  and  another^  4  Campb. 
191.    EUenborongh,  C.  J.  1815. 

106.  To  entitle  the  plaintiff  to  inspect 
other  depositions,  he  must  call  for  them 
as  part  of  his  case.    Ibid. 

E.  OpBRATION  of  the  ASSiaNlfBNT 
UPON  PROPBRTY  IN  THB  QANDS  OF 
THE  BANKRUPT. 


E«  (a)  Aswndee^ 

107.  If  A,  deliver  goods  to  B.  upon  a 
contract  of  sale,  the  property  is  changed 
by  the  delivery,  though  the  goods  were 
obtained  by  B.  with  intent  to  <kf raud  A,. ; 
therefore  the  latter  cannot  take  them 
back  after  an  act  of  bankruptcy.    Mil^ 

bankruptcy,  served  at  the  time  when  the  I  ward,  assignee  ofGates^  v.  Forbes,  4  Esp. 

issue  is  delivered  with  notice  of  trial,  is   171.     Ellenborough,  C.  J.  1802. 


too  late.     Richrhond  v.  Heavy  and  an* 
other,  4  Campb.   207.     EHenborough, 
C.J.  1815, 
And  see  Manning's  Exchequer  Prac. 

102.  Where  no  such  notice  has  been 
given,  the  bankruptcy  is  sufficiently 
proved  by  putting  in  the  proceedings  un- 
der the  commission,  and  shewing  that 
they  came  out  of  the  hands  of  the  soli- 
citor ;  or  where  the  solicitor  has  been 
changed,  by  proving  the  signature  of  one 
of  the  commissioners.  Collinson  and 
another,  assignees  of  Newman  v.  Hillear, 
3  Campb.  30.  EUenborongh,  C.  J. 
181L 

103.  But  the  court  is  not  concluded 
from  saying  that  the  proceedings  do  not 
disclose  a  sufficient  act  of  bankruptcy, 
Brown  and  another^  assianees  of  RiorJen 
V.  Forre^tall  and  another,  HoU,  190. 
Gibbs,  C.  J.  1816. 

104.  In  an  action  of  trespass,  brought 
by  the  bankrupt  against  his  assignees  for 
the  purpose  ot  trying  the  validity  of  the 
commission,  this  notice  is  necessary,  al- 
though the  defendants  are  not  described 
as  assignees  on  the  record.  Simmonds  v. 
Knight  and  another,    3  Campb,  251. 

'Ellcnborough,  C.J.  1812. 


108.  An  uncertificated  bankrupt  takes 
a  shop  in  his  own  name,  and  orders 
goods  in  the  name  of  his  son,  who  lives 
with  him:  the  goods  are  principally 
supplied  on  the  guarantee  of  the  &ther. 
Held,  that  the  son  might  sue  the  assig- 
nees for  seizing  the  coods.  Davis  v* 
Living  and  others.  Holt,  275.  Gibb9» 
C.  J.  1816. 


E.  (b)  As  indorsee. 

109.  A.,  upon  false  pretences, obtain^ 
a  bill  from  B.,  and  his  assignees  receive 
the  amo\mt.  This  is  mcmey  had  and 
received  by  the  assignees  to  B.*s  use. 
Harrison  v.  Walker  and  another,  asti^ 
nees,  Src.  Peake,  HI.  Kenyon,  C.J. 
1792. 

And  see  Willis  v.  Freeman,  12  East, 
656. 

110.  Bills  discounted  by  bankers,  who 
credit  the  customer  for  the  amount,  after 
deducting  the  discount,  pass  to  their  as- 
signees,  ^though  the  balance  of  accounts 
was  in  favour  of  the  customer.  Cairsiairs^ 
and  others,  assignees  of  Kensingion  and 
C#.  V.  Bates,  3  Campb.  302.  fiUenbo* 
rough,  C.J.  1812. 
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And  see  Toohe  ▼.  Hollinqworlh,  5  T. 
IL  215 ;  S.  C.  m  error,  2  H.  Bla.  501 ; 
B^nt  T.  PuUen,  5  T.  R.  494 ;  Scott  v. 
SHrman^  Wills,  400,  7 ;  Parke  v.  Elia^ 
«m,  1  East,  544;  GiUs  v.  PerkiMy  9 
East,  12 ;  WUliam  v.  £rerett,  14  East, 
582:  ScoU  v.  FmnJUm,  15  East,  428. 
Bills  and  notes,  C.  (b) 


ner,  the  interest  of  B.,  the  dormant 
partner,  does  not  vest  in  the  assignees 
of  A. ;  the  interest  of  A.,  in  the  joint 
property,  being  equally  inconsistent  with 
a  true  and  independent  ownership,  and 
a  fraudulent  possession*  Caldioell  v« 
Gregory  9 1  Price,  119. 


f^i^^'^^ii^' 


E.  (c)  As  repiUed  owner. 

in,  Assi^ees  cannot  maintain  tnv 
ver  for  a  ship  of  which  bankrupt  was 
never  the  roistered  owner,  although  de- 
fendant claims  under  the  bankrupt.  Tay^ 
ior  V.  Ktnloch^  Stark.  177.  EUenbo- 
Tough,  C.  J.  1816. 

112.  The  property  in  goods  sent  by 
wholesale  dealers  to  a  shopkeeper,  on 
$ale  or  return^  vests  in  his  assignees, 
Uvesay  v.  Hood  and  others^  assignees  of 
Mmondj  2  Campb.  83.  Lawrence,  J. 
1809. 

1 13.  S,  P.  Gibson  v.  Bray  and  on- 
other,  1  Holt,  556.    Gibbs,  C.  J.  1817. 

See  Holroyd  v.  GwynnCy  2  Taunt.  176, 
9;  Godfrey  v.  FurzOj  3  P.  Wms.  185; 
Mace  V.  Cadell,  Cowp.  233. 

1 14.  Under  a^.  fa.  s^nst  a  trader, 
the  sheriff  (of  Cumberland)  makes  out  a 
warrant,  directed  to  the  trader's  shop- 
man and  another  person,  by  whom  the 
business  is  conducted  in  the  usual  way, 
but  without  the  interference  of  tl^e  tra- 
der, who,  on  the  following  day,  com- 
pfiits  an  act  of  bankruptcy.  1  his  is  a 
continuation  of  the  possession  of  the 
master,  and  the  goods  pass  to  his  assig- 
nees. Jackson  and  otners^  assignees  of 
Robinson  v.  Irwin  and  others^  2  Campb. 
48.     EUenborough,  C.  J.  1809. 

And  see  Horn  v.  Baker^  9  East,  215 ; 
Thackthwaite  v.  Cock,  3  Taunt.  487. 

1 15.  So  where  the  warrant  is  directed 
to  a  regular  officer  who  enters.  Toitf- 
saini  v.  Hartop^  Holt,  335.  Gibbs, 
C  J.  181^. 

1 16.  Evidence  of  reputed  ownership 
in  the  bankrupt  may  be  rebutted  by  evi- 
dence of  a  contrary  reputation  of  owner- 
ship in  the  true  proprietor.  Gurr  v, 
RMm,  Holt,  327.    Gibbs,  C.  J..  1816. 

N.  And  where  the  joint-stock  in  trade 
<^  A.  and  B.  is  in  the  possession  of  A, 
ILl<me>  who  is  the  only  ostensible  part* 


E.  (d)  AstrusMk  r.r*«irk.>i 

Flaw  schoui 

117.  The  payees  of  a  bil  delivefed  it 

over  for  a  valuable  consideratioi|.1|]B(AA R  X  • 
got  to  indorse  it.    After  the>^Kruptcy 
one  of  them  indorsed  the  bill, 
dorsement  was  held  regular.    Smith^^ 
Pickering,  Peake,  50.     Kenyon,  C.  J. 
1791. 

S.  P.  cx-parte  Greening,  13  Ves.  206  > 
CuUen,  100;  1  Mont.  142. 

And  see  13  Ves.  122. 

118.  So  where  a  bill  was  delivered 
with  the  intent  of  transferring  the  pro- 
perty more  than  two  months  before  a 
commission  issued,  but  was  not  actually 
indorsed  till  within  the  ^o  months,  it 
was  held,  that  the  indorsement  had  rela- 
tion to  the  delivery,  and  that  the  trans- 
action was  within  46  Geo.  3.  cap.  135. 
s.  1.  Anonymous,  1  Campb.  492,  El- 
lenborough,  C.  J.  1808. 

119.  Possession  by  the  bankrupt,  of 
goods  which  come  to  his  wife  as  admi- 
nistratix,  where  some  of  the  next  of  kin 
are  infants,  will  not  vest  the  property  in 
the  assignees.  Finer,  administratrix,  v.. 
Cadell,  3  Esp.  88.    Eldon,  C.  J.  1800. 

120.  But  if  she  takes  a  beneficial  in- 
terest in  the  property,  her  own  share 
passes  to  the  assignees,  who  become 
tenants  in  common  with  her  in  her  re- 
presentative capacity.    Ihid. 

121.  A  lease  is  deposited  as  a  secu- 
rity, but  no  assignment  is  executed. 
Semble,  that  the  equitable  interest  of  the 
pledge  is  not  of  such  a  nature  as  to  re- 
duce the  estate  of  the  pledgor  to  a  naked 
trust,  which  would  not  pass  to  his  assig- 
nees. Doe  d.  Maslin,  et  alt.  assignees  of 
W.  Smith,  V.  Roe,  5  Esp.  105.  Ellen-. 
borouffh,  C.  J.  1804. 

And  see  Carpenter  v.  Mamel,  3  Bosf. 
and  Pul.  40;  Russell  v.  Russell,  1  Bro. 
C.C.  269;  Arden  v,  Watkins,  3  East, 
317;  ca>.parec  Wetherell,  11  Ves.  398| 
401;  exrparte  Haigh,   ibid.  404;.Vx- 
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parte  Finden,  tWd,  405 ;  Norris  ▼.  WU^ 
lunion^  12  Ves.  192 ;  §3>-parte  Mountfort, 
U  V«i.  606;  ex-parU  Tayler.  16  Ves. 
434;  ejyparte  Langston^  17  Yes.  227; 
S.C.  1  Rose.  26;  WiUiams  v.  EvereU, 
14  East,  594 ;  ex^parU  Kensington,  2  V. 
ind  B.  83. 


E.  (e)  Where  no  henefidal  interest. 

122.  An  accx>minodation  acceptance 
in  the  hands  of  the  drawer  does  not  pass 
to  his  assignees ;  it  may  therefore  be  in- 
dorsed by  him  for  value  after  an  act  of 
bankruptcy.  Wallace  v,  Hardacre,  1 
Campb.  46.    EUenborough,  C.  J.  1807. 

Ace.  Willis  V.  Freeman^  12  East,  656. 

123.  A  policy  of  insurance  effected  by 
a  trader  on  his  own  life,  passes  to  his  as- 
signees, unless  they  expressly  renounce 
their  claim  to  it.  Schondler  and  an- 
other ^  assignees  of  Davis^  v.  Wace^  1 
Campb,  487.  EUenborough,  C.  J.  1808. 

124.  Where  the  assignees  of  a  bank- 
rupt termor  put  up  the  lease  for  sale, 
^d  receive  a  ^eposit  from  a  purchaser, 
they  are  Uable  as  assignees  of  the  lease, 
vnless  they  shew  th^  the  contract  of 
sale  has  been  rescmded.  Hastings  and 
others  V.  WUson  and  others.  Holt,  290. 
Gibbs,  C.  J.  1816. 


E.  (f)  Upon  partnership  property* 

125.  A  transfer  of  partnership  pro- 
perty, after  an  act  of  bankruptcyby  one 
partner,  is  valid  for  a  moiety.  Whitwell 
4md  others,  assignees  of  Stevens  and  Hat" 
terley,  v.  Thompson,  1  Esp.  68,  72. 
S^nyon,  C  J.  1793. 

Sed  vide  Ramubottom  v.  Lems,  post, 
G.  (c)  177^. 


F.  A88iaj<rBB8. 

F.  (a)  Atdhority  of  assignees. 
3  Taunt.  440. 

l26.  One  assignee  may  give  a  good 
discharge  for  a  debt  owing  to  the  estate, 
without  the  omcurrence  ^  his  co-assig- 
nees. Smith  and  others  v.  Jamesons,  1 
£ip.  114.    Kenyon,  C.  J.  1794. 

5.  P.  oont  C^rr  ¥•  JUad,  3  Atk*  685. 


127.  Stcus,  where  the  other  assignees 
have  expressly  dissented.  '  Bristow  and 
others,  assignees  of  Clarh  emd  Gilson,  ▼• 
Eastman,  1  Esp.  172,  4.  Kenyon,  C.  J. 
1794. 

128.  A  release  executed  by  one  as- 
signee, in  the  presence  of  a  co-assignee, 
binds  both.  }villiatns  v.  Wal^,  4  Esp. 
220.     EUenborough,  C.  J.  1802. 

Ace.  Lord  Lovelace's  case,  W.  Jon. 
268.     Ball  V.  Dunsterville,  4  T.  R.  3 13. 

And  see  Anon  cited  in  2  Freeman, 
215.     Bowyer  v.  Peaks. 

129.  But  if  the  co-assi^ee  be  absent, 
there  must  be  an  authonty  under  seal. 
Ibid.  Harrison  v.  Jackson,  7  T.  R. 
207,  ace. 


F.  (b)  Actions  by  assignees. 

130.  Where  a  party  has  sold  ^oods, 
however  much  under  value,  his  assignees 
cannot  recover  the  dijference  as  money 
had  and  received  to  their  use.  Hogg 
and  others,  assignees,  v.  Mitchell,  1 
Stark.  241.     EUenborough,  C.J.  1816. 

131.  Qu.  whether,  after  the  removal 
of  one  assignee,  for  not  accoimtins;  for 
monies  received  by  him,  the  remamixig 
assignee  may  have  an  action  for  money 
had  and  received  for  the  amount  Wray, 
assignee,  Sfc.  v.  Barwis,  Peake,  69.  ken- 
yon, C.J.  1791. 

132.  S.  P.  raised,  and  the  acti<m  con- 
sidered to  be  maintainable  at  nisi  prius, 
and  by  the  court,  upon  an  application 
for  a  new  trial,  though  nothing  was  de- 
cided on  this  point.  Smith  and  others, 
assianees  of  Lewis  and  Potter^  r:  Jameson 
and  another,  Peake,  213.  Kenyon,  C 
J.  1794. 

S.C.5T.R.  601,  3. 

133.  A  debtor  cannot  resist  payment 
on  the  ground  that  he  has  notice  tKat  the 
creditor  is  insolvent,  and  that  he  is  con- 
sequently liable  to  be  called  upon  again 
by  the  assignees,  in  case  it  should  ap- 
pear that  an  act  of  bankruptcy  had  been 
committed.  Prickett  and  Carruthers, 
and  others,  assignees  ofHalliday,  v.  Down 
and  others,  3  Campb.  131.  Elloibo- 
rough,  C.J.  1811. 

S.  P.  per  Grant,  M.  R.  14  Ves.  557. 

Secus,  of  an  executory  contract. 
Reader  v.  KnatchbuU,  5  T.  R.  21S  n; 
Partridge  v.  Soumby,  3  Bos.  and  PuL 
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172;    Lowes  v.  LusK  14  Vet.  547; 
froMm  T«  Lord  Brownhw*  IbUL  550, 
And  aee  Foster  v.  AUantonf  2  T.  R« 
479,  82,  3. 

134.  Assignees  of  A«  and  B.  may  sue 
for  a  debt  due  to  the  separate  estate  of 
A«  without  Illuming  B.  iStonehouse  and 
anoikert  assignees  of  Capiet  v.  DeSilva^ 
3  Campb.  399*  EUenboiough,  C.  J. 
1813. 

135.  Upon  an  issue  on  a  plea  of  pav- 
menl  to  debt  on  bond  at  the  suit  ol  the 
assignees  of  the  obligee,  the  assignment 
is  admitted.  Corsbie  v.  OUoert  1  Stsgrlu 
76.    EUenborough,  C.  J.  1815. 

136.  In  an  action  by  assignees,  de- 
fendant cannot  establish  a  plea  of  set  off 
by  merely  proving  that  his  cross  de- 
mand has  bcHen  allowed  by  the  commis- 
sioners* Piste  and  another  v.  Mennetty 
3  Campb.  279.  EUenborough,  C.  J. 
1812. 

137.  Assignees  cannot  sue  for  money 
Teceived  in  payment  of  a  bill  indorsed 
by  the  bankrupt  to  a  creditor,  after  act 
of  bankruptcy.  They  must  bring  trover, 
jyaller  and  another^  assignees  of  Smithy 
v.Drakeford,  1  Stark.  481.  EUenbo- 
lOUgh,  C.  J.  1816. 

And  the  court  refused  a  rule  for  a 
tys^  trial.    Ihid. 

N.  By  bringing  an  action,  ex  contractu, 
the  assignees,  even  though  they  lay  the 
contract  as  made  with  themselves,  affirm 
the  act  of  the  bankrupt,  and  thereby  en 
titk  the  defendant  to  the  right  of  retain- 
ing in  satisfaction  of  his  debt  or  setting 
off  against  it  Smitfi  v.  Hodgson^  4  T.R. 
211.  But,  in  an  action  of  trover,  no  set 
off,  either  under  2  Geo.  II.  cap.  22. 
and  8  Geo*  11.  cap.  24.  or  under 
5  Geo.  11.  cap.  30.  would  be  al- 
lowed. Wilkins  V.  Carmichael^  Dougl. 
101.  And  see  Thomason  v.  Frere^ 
10  East,  418.  Stai>\fonh  v.  Fellowes^ 
I  Marshall,  184. 

F.  (c)  Ldability  of  assignees* 

138.  A  trader  obtains  a  bill  from  J.  S. 
•  by  fratd,  and  becomes  bankrupt.     The 

amount  is  paid  to  the  assignees.    This 
is  money  received  by  them  to  the  use  of 
J.  S.  Harrison  v.  Walker  a»d  another^  as- 
signeeSf  Sec*  Peake,  1 IL     Kenyon, C.  J 
1792. 
But  it  is  said  to  have  been  held 


that  it  is  neoecs^  to  ihew  that  the  ta* 
signees  had  notice  of  want  of  title  in  the 
b^^urupt.  Kieran  v.  Johnson  and  mi^ 
otherf  assignees  ofMacmaster^  1  Stark. 
109.    Bayley,  J.  1815. 

And  see  WtUes  v.  Freeman^  12  East, 
65^ 

139.  Assignees  maybe  sued  for  tra- 
velling expenses  of  a  witness,  after  al- 
lowance by  the  commissioners.  Yarhsr 
V.  Botham^  et  alt.  1  Esp.  64.  Kenyon, 
C.  J.  1793. 

140.  Although  the  witness  be  also  a 
creditor.    Ibid* 

141.  And  the  proceedings  under  the 
commission  need  not  be  prc^uoed.  Ihii* 

142.  The  assignees  of  a  booknipl 
termor,  are  not  liable  to  the  performance 
of  covenants,  unless  they  take  posses- 
sion. BourdtUonv.DaUonfetalt/Peakef 
238.  and  1  Esp.  233.  Kenycm,  C.  J* 
1794. 

Ace.  Turner  v.  Richatdson^  7  East, 
339;  S.  C.  3  Smith,  330. 

And  see  Helier  v.  Casehert^  1  Lev. 
127;  Billvnghurst  V.  Speemusn,  1  Salk. 
297 ;  Buckiey  v.  Pirk,  Ibid.  317.  Tho^ 
mas  V,  Pembertan^  7  Taimt.  206. 

143.  Assignees  of  lessee  chosen  on 
the  8th,  allowing  his  cows  to  remain  on 
the  premises  till  thd  10th,  and  ordering 
them  to  be  milked  there  on  the  9th, 
become  tenants  to  the  lessor ;  and  if  the 
cows  be  removed  on  the  10th,  to  avoid  a 
distress,  he  has  a  right  to  follow  them, 
under  11  Geo.  2.  c.  19.  Welch  and 
another  v.  Myers^  4  Campb.  368.  Ellen- 
borough,  C.  J.  1816. 

144.  Merely  omitting  to  deliver  up 
the  key,  does  not  amount  to  taking  pos- 
session. Wheeler  v.  Bramah  and\anO' 
thery  assignees,  of  Borman^  3  Campb. 
EUenborough,  C.  J.  1813. 

145.  Nor  a  payment  of  rent  made  for 
the  express  purpose  of  avoiding  a  dis- 
tress, to  which  the  effects  of  the  bank- 
rupt are  liable.    Ibid. 

146.  Assi^ees  give  directions  to  the 
attorney  originally  emptoyed,  to  sue  out 
the  commission,  pointm^  out  the' steps 
he  is  to  take  in  the  busmess,  They  are 
personally  liable  for  his  bill,  as  upon  an 
original  retainer.  Tarn  v.  Heys^  1  Stark. 
278.    Gibbs,C.J.  1816. 

147.  Assi^ees  may  make  themselves 
liable  to  their  solicitor,  beyond  what  a 
master  in  chancery  will  allow  in  tax- 
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r.  How  and  Jarratlt 
^  EUenboTOUgh,   C.  J. 


ition.  Phidiett 
2  Campb.  278. 
1809. 

148.  But  sertMcj  that  they  cannot 
charge  the  estate  with  any  fees  or  costs 
which  have  not  been  so  allowed.     Ibid, 

149.  The  provisions  of  5  Geo.  2.  cap. 
30.  1.  45.  apply  only  to  the  allowance 
to  be  made  out  of  the  bankrupt's  estates, 
and  do  not  affect  the  common  law  liabi- 
lity of  the  assignees.  Tarn  v.  Heys  and 
another y  assignees  of  Horrock,  Holt,  378. 
Gibbs,  C.  J.  1816. 

150.  A  petitioning  creditor,  though 
chosen  joint  assignee,  is  solely  liable  lor 
the  expenses  attending  the  issuing  of  the 
commission ;  and  cannot  be  sued  jointly 
with  his  co-assignees.     Ibid, 

151.  Where  no  notice  of  an  intention 
to  dispute  the  commission  is  given,  the 
proceedings  are  frimd  faciey  but, not 
conclusive  evidence  of  the  bankruptcy. 
Ellis  V.Shirley,  3  Campb.  424.  Ellen- 
borough,  C.  J,  1813 

152.  In  an  action  against  one  a^ignee 
for  contributing  at  the  suit  of  a  co-as- 
signee, who  has  been  compelled  to  pay 
the  charges  of  the  messenger  imder  the 
bankruptcy,  it  need  not  be  proved  that 
the  deiendant  has  in  his  hands  any 
funds  from  the  bankrupt's  estate.  Hart 
V.  Biggs,  Holt,  245.     Gtbbs,  C.  J.  1816. 


G.  Transactions  with  bankrupt, 

WHERE  protected. 

G.  (a)  Patfments  to  bankntpL 
(And  see  F.  (b)  l33 ;  Assumpsit. 

153.  A.  bein^  embarrassed,  sent  goods 
to  B.,  an  auctioneer,  for  sale.  Within 
a  few  days  he  surrendered  himself  to 
prison ;  and  remaining  there  two  months, 
was  declared  a  bankrupt.  The  godds 
were  sold  whilst  A.  lay  in  prison,  and 
the  proceeds  were  paid  to  his  agent  by  B., 
who  had  no  notice  ofA.*$  imprisonment. 
Held,  that  the  payment  was  protected 
by  1  Jac.  1  cap.  15.  s.  14;  Coles  and 
anothety  assignees  of  Wright,  v.  Robins 
and  oOters^  3  Campb.  184.  Ellen- 
borough,  C.  J.  1812. 

Sed  vide  Langstonv.  Boylston,  2  Ves. 
101, 5,  6;  King  v.  Ldth,  2  T.  R.  141. 


G.  (b)  Payments  by  Bankrupt. 

154.  Bankrupt'siinfe  was  admitted  lo 
prove  that  a  payment  was  made,  in  con* 
temptation  of  bankruptcy.  Jmirdaine, 
assignee  of  Nowkm,  v.  Lefevre  and 
others,  1  lEsp.  66.     Kenyon,  C.  J.  1793. 

N.  It  is  stated,  that  the  witness  was 
considered  to  stand  indifferent  with  re- 
spect to  her  husband's  allowance;  but 
unless  the  estate  paid  20s.  in  the  pound, 
the  defendants,  the  favoured  creditors, 
would  not  reduce  the  fimd  by  their 
proof,  in  the  same  proportion  that 
a  recovery  against  them  would  in- 
crease it. 

155.  The  acceptor  of  a  bill  informed 
the  holder  before  it  became  due,  that  he 
was  insolvent.  The  holder  promised, 
if  the  bill  was  regularly  paid,  he  would 
guarantee  a  composition  to  the  creditors. 
The  bill  was  paid,  and  the  acceptor  be- 
came bankrupt.  Held,  a  fraudulent 
preference.  Singleton  et  alt.  v.  Butler^ 
3  Esp.  215.     Eldon,  C.  J.  1800. 

And  the  court  of  C.  P.  refused  a 
rule  for  a  new  trial.  Ibid,  and  2  Bot. 
and  Pul.  283. 

And  see  Smith  v.  Payne,  6  T.  R.  152. 

156.  A  payment  made  previously  to 
an  act  of  bankruptcy  to  an  obligee,  who 
presses  for  payment  before  the  bond  is' 
forfeited,  isgood.  Hartshorn  et  alt.  ow- 
signees  of  Wright  v.  Slodden,  4  Esp.  60. 
Kenyon,  C.J.  Maidstone,  1801. 

And  the  court  of  C.  P.  set  aside  a 
nominal  verdict  for  the  plaintiff. 
Ibid.  62.     S.C.  2  Bos.  and  Pul.  582. 

And  see  Thompson  v.  Freeman^  1  T.  R. 
155;  Thornton  V.  Hargraves,  7  East, 
544,  7;  Crosby  v.  CroticA,  11  East, 
256. 

157.  A  transfer  on  the  eve  of  a  bank- 
ruptcy is  only  fraudulent  when  it  is  a 
voluntary  act  moving  from  the  debtor. 
Reed  and  another,  assignees  of  Proctor 
a  Bankrupt,  v.  Ayton  and  others.  Holt, 
503.  Wood,  B.  York  Lent  Assizes,  57 
Geo.  3.     1817. 

158.  A  trader  in  contemplation  of 
bankruptcy,  voluntarily  sends  his  clerk 
to  make  a  payment  to  a  creditor ;  but 
before  the  clerk  reaches  the  creditor's 
house,  the  creditor  makes  a  personal 
demand  of  the  debt.  Held,  that  notwith- 
standing the  intention  to  give  a  pre- 
ference, the  intermcdi^e  demand  made 
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Uife  paymtot  by  the  clerk  valid^  Brtyhp 
and  others,  amgnees  of  Pears^  v.  BaUard 
tmd  t>ihers^  I  CampU  416.  Ellenbo- 
rough,  C.  J.  1808. 

159.  To  invalidate  a  payment  made 
by  a  bankrupt,  mpre  than  two  months 
before  the  date  of  the  commission,  it  is 
not  sufficient  to  shew  that  the  creditor 
had  renewed  bills  for  the  debtor,  in 
consequence  of  the  inability  of  the  latter 
to  provide  for  them;  the  tMolvency  meof 
tioned  in  46  Geo.  3.  cap.  135.  s.  1 
meaning  a  general  inabihty  to  answer 
engagements.  Anomfmofus,  1  Campb, 
492.     Ellenborough,  C.  J.  1808. 

And  see  Bayly  v.  Schqfield,  1  M.  and 
S.  338,  353,  4,  5, 

160.  Where  the  goods  of  a  trader  are 
taken  in  execution  ^er  an  act  of  bank- 
ruptcy, though  the  money  levied  be  paid 
over  to  the  plaintiff  more  than  two 
months  before  the  suing  out  of  the  com- 
mission, the  payment  is  not  protected 
by  46  Geo.  3.  cap.  135.  s.  1.  Blogg  and 
another,  assignees  of  Harris,  v.  Phillips 
and  another,  late  sheriff  of  Middlesex, 
2  Campb.  129.  Ellenborough,  C.  J. 
1808. 

Sed  vide  49  Geo.  3.  <^.  121.  sect.  2 
Harwood  v.  Lomas,  11  East,  127. 

161.  The  issuing  of  the  commission 
me^ns,  in  these  statutes,  merely  its  pass- 
h^  the  great  seal.  It  is  immaterial 
whether  it  be  opened  and  acted  upon  or 
not.  Walkxns  and  another,  assignees  of 
Bowdler,  v.  Mcrnnd,  3  Csunpb.  308. 
EUenborough,  C.  J.  1812. 

162.  Defendants  accept  bills  for  the 
accommodation  of  a  trader,  who,  after  a 
secret  act  of  bankruptcy,  lodges  money 
^th  them  to  meet  their  acceptances. 
They  cannot,  under  5  Geo.  2.  cap.  30. 

a  28.,  set-off  the  amount  against  their 
ptances.  Tamplin  and  another,  as^ 
signees,  ^c  v.  Diggins  and  another,  2 
Campb.  313.  Ellenborough,  C.  J.  1809. 

163.  Nor  can  they  retain  it  under  19 
Geo.  2.  cap.  32.  sect.  1 ,  as  mcmey  received 
for  or  in  respect  of  bills  of  exchange,  in 
the  usual  course  of  trade.    Ibid, 

164.  Still  less  can  bankers  retain 
mooey  paid  to  them  after  an  act  of  bank- 
ruptcy, for  the  purpose  of  repaying 
advances  made  on  the  trader's  accept- 
ance payable  at  their  shop.  Holroyd 
and  others,  a9signees  of  Hall  v.  White^ 
hfiad  and  others,  3  Campb.  530.  Gibbs, 
C.  J.  1814. 


And  tht  court  of  C.  ?.  discharged  A 
rule  for  a  new  trial ;  1  Mars.  128. 

And  see  Pinherton  v.  Marshall,  2  H* 
Bl.  334.  Harwood  v.  Lomas,  11  East, 
127. 


G.  (c)  Transfers  from  battAnipe. 

165.  An  assignment  by  an  insolvent 
trader,  who  has  not  committed  an  act  of 
bankruptcy,  as  a  security  for  future 
advances,  is  valid.  Whitwell  and  others, 
assignees  of  Stevens  and  Hattersley^  v. 
Thompson,  1  Esp.  68,  72.  Kenyon, 
C.  J.  1794.  ^ 

166.  Bankers  discoimt  bills  for  A.  and 
state  an  account  in  which  they  give 
him  credit  for  the  nett  proceeds :  whilst 
the  bills  are  running,  A.  becomes  bank- 
rupt; this  is  a  case  of  mutual  credit, 
and  the  bankers  are  not  bound  to  comt 
in  under  the  commission  upon  the  bills 
which  are  dishonoured.  Arhovin  and 
another,  assignees  of  Crowen,  a  hankrvpit^ 
V.  TriUon  and  others.  Holt,  408.  Dallas, 
J.  1816. 

And  see  Olive  v.  Smith,  5  Taunt.  56. 

167.  If,  before  an  act  oif  bankruptcy, 
a  trader  place  goods  in  the  hands  of  a 
factor  for  sale,  3ie  latter  may  sell  after 
the  bankruptcy,  and  may  retain  the  pio- 
cecds  to  answer  his  own  debt.  jRobsoti 
and  ano^er,  assignees  of  Blahey,^  v. 
Kemp  and  another,  4  Esp.  233.  EUen- 
borough,  C.  J.  1802. 

168.  If*  a  trader  deposit  a  lease  as  a 
security,  without  executii^  any  assign- 
ment or  mortgage,  no  legal  estate  passes 
to  the  pledgee.  Doe  d.  Maslin  et  alt, 
assignees  of  William  Smith,  v.  Roe,  5 
Esp.  105.     Ellenborough,  C.  J.  1804. 

169.  And  semhle,  that  the  equitable 
interest  of  the  latter  is  not  of  such  a 
nature  as  to  prevent  the  estate  froin 
passing  to  the  assignees.    Ibid, 

And  see  Mattliews  v.  Wallwyn,  4  V«s. 
1, 1 19.  Jonesv,  Gibbons,  9  Ves.  407, 1 1. 

170.  A  trader  gives  a  power  of  attor- 
ney for  the  purpose  of  enabling  creditor 
to  receive  money  for  his  own  reimburs«- 
ment.  Money  received  under  this  power 
after  an  act  of  bankruptcy,  cannot  h% 
retained  against  the  assignee.  Homill, 
assignee,  ^c.  v.  Lethwaite,  5  Esp.  158. 
EllenboToueh,  0.  J.  1804. 

171.  A.  draws  on  C.  in  favour  of  B.j^ 
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G.  jtcetptSyih  expectation  of  goods  of  A.» 
which  do  not  come  to  his  hands  till 
after  A.  has  committed  an  act  of  bank- 
ruptcy. This  is  not  such  a  receiving 
by  B.  of  the  proceeds  of  the  goods  as 
will  subject  him  to  an  action  for  money 
bad  and  received  at  the  suit  of  A.'s  as- 
sisnees.  Walkr  and  another^  assignees 
of  Smithy  V.  Drakefard,  1  Start  481, 
EUenborough,  C.  J.  1816. 

And  the  court  refused  a  rule  to  set 
aride  nonsuit.    Ibid, 

172.  Assignees  may  maintain  trover 
for  goods  delivered  by  bankrupt,  on  sale 
orretuniy  after  a  secretact  of  bankruptcy. 
Hurst  and  others^  assignees  of  Foster^  v. 
Ctweimap,  2  Stark.  306.   Elfenboiough, 

C.  J.  1817. 

173.  A.,  an  insolvent  trader,  receives 
a  remittance  from  B.^  a  creditor  abroad, 
which  he  delivers  to  B.*s  agent,  C. 
His  other  creditors  afterwards  meet  and 
consent,  that  the  bills  remitted  shall  be 
deHverdl  to  C.  to  hold  for  the  parties 
ultimately  entitled.  This  is  a  valid  de- 
livery to  B. ;  and  the  transaction  is  not 
affected  by  the  subseauent  bankruptcy 
of  A.     Graff  and  others^  assignees  of 

D.  J.  Fonder  Hoeven^  v.  Greffulhe^  1 
Campb.  89.   Ellenborough,  C.  J.  1807. 

S.  P.  Atkins  v.  Barweck,  1  Stra.  165, 
as  explained  in  Cowp.  124. 
Ana  see  Howe  v.  Dawson^  1  Ves.  331. 

174.  A  bill  delivered  for  value  by  a 
party,  before  he  becomes  bankrupt,  may 
be  indorsed  by  him  afterwards.  Smith  et 
ah.  V.  Pickering,  Esp.  D.  N.  P.  40. 
Kenyon,  C.  J.  1791. 

And  the  court  refused  a  new  trial. 
Ibid. 

175.  After  an  act  of  bankruptcy  com- 
mitted by  one  partner,  an  indorsement 
made  by  another  partner  in  the  name 
of  the  firm,  is  void.  Ramshottom  and 
others  v.  Lewis  and  others,  1  Campb. 
279.     Ellenborough,  C.  J.  1808. 

■Sed  vide  Thomason  v.  Frere,  10  East, 
418.  Willis  V.  Freeman,  12  East^  656. 
Whitwell  V.  Thompmm,  ante  E.  (f.)  1. 

176.  A.  ships  goods  for  Hamburgh, 
and  makes  out  the  bills  of  Is^ding  in  the 
name  of  S.  and  M.  who  have  no  interest 
in  the  property,  and  deposits  these  bills 
of  lading  with  B.,  as  a  collateral  security 
lor  his  acceptance  of  A.^s  drafts.  B. 
Bays  his  acceptances,  and  A«  becomes 
Wkiupt ;  B,  has  a  legal  claim  to  the 


proceeds  of  the  cargo.  Far^encandotheri 
V.  HuUett  and  others,  1  Campb.  554. 
Mansfield,  C.  J.  1808. 

177.  Defendant  having  discounted 
bills  for  B.  required  a  collateral  security,, 
upon  which  B.  at  different  times,  brought 
goods  to  defendant  in  the  evening,  to  be 
sold  to  cover  the  bills,  if  dishonoured. 

B.  shortly  became  bankrupt.  Held,  that 
the  depositing  of  these  goods  at  the 
uraency  of  the  defendant,  was  not  a 
voluntary  preference,  though  there  was 
no  immediate  right  of  action.  Croshy 
and  another,  assignees  of  Boucher,  v. 
Crouch,  2  Campb.  166.    Ellenborough, 

C.  J.  1808. 

And  the  court  of  R.  B.  discharged 
a  rule  for  setting  aside  nonsuit,  1 1  East, 
256.  '       * 

178.  If  a  trader  sell  goods  far  below 
their  value,  neither  he  nor  his  assignees 
can  recover  the  difference.  Mogg  and 
others,  assignees,  v.  Mitchell,  1  Stark, 
241.     Ellenborough,  C.  J.  1816. 

179.  A  trader  having  purchased  goods 
(Ml  credit,  and  fraudulently  resold  them 
for  ready  money,  under  their  value ;  an 
action  for  goods  sold  and  delivered  can- 
not be  maintained  by  his  assignees^ 
against  the  purchaser,  to  recover  the 
difference  between  the  smns  paid  and 
the  value  of  goods.  Burra  a/nd  otherSt 
assignees,  ^c.  v.  Clarke  and  others,  4 
Campb.  355.    Gibbs,  C.  J.  1815. 

180.  A  transfer  of  property  made 
under  an  apprehension  of  force,  civil  or 
criminal,  is  valid.  De  Tastet  v.  Carroll, 
1  Stark.  88.    Ellenborough,  C.  J.  1815, 

And  the  court  of  K.  B.  refused  a 
rule  for  a  new  trial.    Ihid. 

181.  A.  discounts  a  bill  for  B.,  and 
before  it  becomes  due,  has  reason  to 
suspect  that  the  acceptance  is  forsed. 
He  takes  two  constables  to  an  inn,  where 
B.  is.  Whilst  they  are  in  attendance 
below,  he  asks  B.  whether  he  is  aware 
there  is  any  irregularity  in  the  bill. 
B.  says,  *M  am;  but  the  whole  shall  be 
paid.'*  A.  insists  upon  payment  before 
B.  left  the  room :  on  which,  B.  proposes 
to  assign  some  hops,  &c.  lying  in  a  rent* 
ed  warehouse.  There  was  evidence, 
that  after  the  arrangem^t  vi^s  acceded 
to,  and  before  the  bill  of  sale  was  eze« 
cuted,  B.  must  have  been  aware  th^  con-* 
stables  were  in  attendance,  as  messages 
were  sent  up  from  them,  to  know  wbt» 
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ther  tfaeyw^re  wanted.  The  btU  of  sale 
was  held  good  against  a  sub8ec|[uent 
bankruptcy.  Atkins  a/nd  others,  assimiees 
of  Tredgold^  t.  Seward  and  others. 
l^lroyd,  J.  Winchester  Spring  Assizes. 
1819. 
And  see  post  Bills,  B.  (b) 


H.  Rights  and  duties  of  bankrupt. 

H*  (a)  Allowance. 

182.  A  bankrupt  cannot  sue  his  as- 
agnees  for  his  allowance,  after  they  have 
dmributed  all  the  effects.  Groome  v. 
Potts  et  alt.  execuJUmof  John  Neale,  1 
Esp.  396.    Kenyon,  Ci.  J.  1795. 

And  see  Exbcutors,  B.  (b)  1  Trus- 
tee 1. 

The  court  of  K.  B.  set  aside  a  nominal 
verdict  for  the  plaintiff,  on  the  ground 
that  he  had  not  obtained  his  ceitificate 
when  the  final  dividend  was  declared. 
6T.R.548. 

And  see  exparU  Stiles,  1  Atk.  208. 
49  Geo.  111.  cap.  121,  sect.  12. 

H.  (b)  Interest  m  property  acquired  aJUr 
the  limkruptcy, 

183.  If  an  uncertificated  bankrupt 
sell  to  A.  a  vessel,  of  which  he  is  the 
ostensible  owner,  A.  has  a  good  title 
gainst  all  perscHM  but  the  assienees. 
Laroche^  hart,  and  others,  v.  WaieTnan 
end  another,  Peake,  140.  Kenyon, 
C.  J.  1792. 

184.  An  uncertificated  bankrupt  may 
maintain  an  action  for  work  done,  and 
meierials  foymd,  after  the  bankruptcy. 
Silk  V.  Osbom,  1  Esp.  140.  Kenyon, 
C.  J.  1794. 

S.  P.  as  to  work  done,  Chippendale  v. 
TomUnson,  Co.  B.  L.  446. 

And  see  Coles  v.  Barrow,  4  Taunt 
757. 

185.  And  for  money  lent  after  the 
bankruptcy.  Evans  v.  Brown,  1  Esp. 
170.    Kenyon, C.J.  1794. 

Sed  vide  KUehen  v.  Bartseh,  7  East, 
53.  S.  C.  3  Smith,  64. 

186.  An  uncertificated  b^rupt  may 
sae  for  the  non-performatice  of  a  con- 
tract for  the  delivery  of  goods,  entered 
iolo  by  hii&  subsequent  to  the  bank- 
mptqr,  «aless  the  assignees  interpose. 


PAennmav.  2Mm«Jl,Holt,  172.  Gibbi, 
C.  J.  1816. 


H.  (c)  Protection  from  arrest. 

187.  Bankrupt  surrenders  within  the 
42  days.  The  commissioners  may,  with- 
out an  order  from  the  chancellor,  enlarge 
the  time  for  taking  his  examination ;  and 
he  is  privil^d  during  such  enlamd 
time.  Davis  v.  Trotter,  esq.  fhtriff  of 
Surrey,  3  Esp.  40.  Kei^on,  C.  J.  l79i 

And  the  court  of  El  B.  set  aside  a 
nominal  verdict  against  the  sheriff,  for 
an  escape.    Ibid,  and  8  T.  R.  475. 

Ace.  ex  parte  Jackson,  15  Yes.  1 16, 9. 

Sed  vide  ex  parte  Johnson,  14  Yes. 
36,40. 

188.  A  bankrupt  attending  a  dividend 
meeting  several  years  after  tiis  last  ex« 
amination,  is  privil^ed  from  arreat. 
Ardmg  v.  Flower  and  Blackhall,  sheriff 
of  London,  3  Esp.  117.  Kenyon.  C«  X 
R.  1800. 

189.  Though  he  attend  upon  a  notice 
from  the  messenger,  without  a  summons 
from  the  commissioners.    Ihid. 

And  a  nominal  verdict  having  been 
taken  for  the  plaintiff,  the  court  of  K.  B. 
directed  a  nonsuit  to  be  entered.  8T.' 
R.534. 

And  see  Kenyon  v.  Solomon,  Cowp. 
156.  Ex  parte  Gibbons,  1  Atk.  238. 
S.  C.  Co.  B.  L.  119»  34.  Ex  parte 
Parker,  3  Yes*  554.  S.  C.  Co.  B.  L. 
119,  34.  Darby  v.  Baughan,  5  T.  R. 
209.     Ex  parte  Wood,  18  Yes.  1. 

H.  (d)  Liability  upon  a  new  promise. 
And  see  Infant,  A.  (c). 

190.  In  the  case  of  an  express  pro- 
mise after  certificate,  the  creditor  may 
declare  on  the  orieinal  cause  of  action ; 
and,  if  the  certificate  be  pleaded,  the 
subsequentpromise  may  be  given  in  evi- 
dence. Williams  v.  Dyde  and  others, 
Peake,  68.     Kenyon,  C.  J.  1791. 

191.  S.  P.  ruled  in  Russell  y.  Hard^ 
fnan^  ihid.  K.  B.  M.  1792.  Penn  v. 
BenTiet,  gent,  Sfc.  Sfc.  4  Campb.  206. 

And  see  Trueman  v.  Fenton,  16  Bast, 
421,  Cowp.  544 ;  Leaper  v.  Tatton. 

N.  The  pl^a  of  bankruptcy  and  certi- ' 
ficate'  given  by  5  Geo.  II.  cap.  30.  sect* ' 
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7,  though  it  introduces  new  matter,  c(hi- 
cludes  to  the  country.  The  plaintiff, 
therefore,  has  no  opportunity  of  replying 
the  subsequent  promise.  Vide  ^J{les  v. 
WiUianu,  I  P.  Wms.  249,  58. 

192.  But  if  the  promise  be  only  con- 
ditional, the  plaintiff  must  declare  spe- 
cially, and  prove  the  condition  performed. 
Penn  v.  Bennett^  gent,  one^  j-c.  4  Caropb. 
205.    Ellenborough,  C.  J.  1815. 

N.  This  case  is  represented  as  pro- 
ceeding on  a  mis-statement  as  to  the 
form  of  the  plea  of  bankruptcy. 

193.  A  promise  of  payment  made  by 
a  bankrupt  to  a  creditor,  before  he  has 
obtained  nis  certificate,  is  sufficient  to 
revive  the  debt.  Roberts^  assignee  of 
Robertson^y.  Morgan^  2Esp.  73^  Eyre, 
C.J.  1799. 

194.  And  such  promise  is  not  de- 
stroyed by  the  certificate  obtained  after- 
wards.   Ibid, 

And  see  Ernst  v.  Sciaccalvgoy  Cowp. 
o27% 

195.  Where  no  notice  to  dispute  is 
given,  a  deposition  stating  an  admission 
by  the  bankrupt  of  having  committed  an 
act  of  bankruptcy,  is  insufficient,  unless 
shewn  to  have  been  contemporaneously 
with,  or  immediately  subsequent  to, 
such  act  of  bankruptcy.  Marsh  and  an- 
otheTf  assignees^  V.  Meagery  1  Stark.  353. 
Ellenborough,  C.  J.  18l6. 

196.  A  general  assertion  by  a  certifi- 
cated bankrupt,  that  he  will  pay  every 
one  20s.  in  the  pound,  is  not  sufficient 
to  revive  a  debt.  Lynbuy  v.  Weight- 
man  ^  5  Esp.  198.  Ellenborough,  C.  J. 
1805. 

And  see  Bailey  v.  Dillon  y  2  Burr.  756; 
Berford  v.  Saunders,  2  H.  Bla.  116; 
AlMm  V.  Browny  Dougl.  182.  (191.) 

197»  An  admission  of  the  debt  is  not 
sufficient.  Fleming  v.  Hayney  1  Stark. 
370.   Ellenborough,  C.  J.  1816. 

198.  Although  accompanied  with  an 
unaccepted  offer  to  pay  by  instalments. 
Ihid.  ^ 

I.  Certificate. 

1.  (a)  To  what  demands  a  bar, 

199.  School-money,  payable  half 
yearly,  is  not  a  debt  until  the  expiration 
of  the  half  year;  and  if  th^  parent  be- 
rome  banknipt  before  the  quarter  day, 


though  after  the  child  is  gone  home  (or 
the  holidays,  the  debt  is  not  barred  by  a 
certificate.  Parslow  v.  Dearlo\%  5  Esp. 
78.     Ellenboiough,  C.  J.  1803. 

And  the  court  of  K.  B.  •  refused  a 
rule  to  set  aside  a  verdict  for  the  plain- 
tiff. Ibid,  and  4  East,  438.  S.  C.  1 
Smith,  281. 

And  see  ante,  C.  40. 

200.  A  note  is  sent  to  a  banker  with 
a  letter,  stating  it  to  be  a  security,  and  to 
be  delivered  to  the  payee  upon  a  con- 
tingency, no  cause  of  action  accrues  un- 
til the  event  has  happened  so  as  to  be 
barred  by  the  stat.  Savage  v.  Aldren,  2 
Stark.  232.     Ellenborough,  C.  J.  1817.. 

201.  Grantor  of  annuity  becomes 
bankrupt.  The  annuity  is  set  aside  for 
a  defect  in  the  memorial,  after  he  has 
obtained  his  certificate.  This  is  a  bar 
to  an  action  by  the  grantee,  to  recover 
back  the  consideration.  Walker  v.  Lis^ 
carray,  6  Esp.  98.  Ellenborough,  C.J. 
1807. 

N.  As  to  the  effect  of  the  bankrupt- 
cy and  certificate  of  one  of  several  joint- 
grantors,  under  49  Geo.  3.  cap.  1 2 1 ,  §  1 7  ; 
see  Baxter  v.  Nichols,  4  Taunt.  90; 
Page  v.  Busselly  2  M.  and  S.  551. 

202.  A  promise  to  pay  a  weekly  sum 
for  the  support  of  an  illegitimate  chikl» 
is  not  barred  by  certificate,  except  as  to 
the  arrears  due  at  the  time  of  the  buik- 
ruptcy.  Millen,  smnster,  v.  Whitten^ 
bun/y  1  Campb.  428,  Ellenborough, 
C.  J.  1808. 

I.  (b)  How  f  haded. 

203.  A  bankrupt  cannot  give  his  cer- 
tificate in  evidence  under  the  general 
issue.  Gowland  v.  Warren,  1  Camp. 
363.     Ellenborough,  C.  J.  1808. 

And  see  Stedman  v.  Martinnanty  19 
East,  664  ;  Joseph  v.  Orme,  2  N.  R. 
180, 

I.  (c)  How  avoided^ 

204.  Where  a  defendant  sets  up  a 
certificate,  and  the  plaintiff  contcpda  that 
the  bankruptcy  relied  on  is  a  second 
bankruptcy,  under  which  the  defendant 
has  not  paid  15s.  in  the  pound,  the 
plaintiff  must  prove  a  certificate  oh* 
tained.  But  the  production  of  the  pro- 
ceedings under  the  former  connnisiinn, 
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wberein  the  surrender  aiui  last  exami- 
naition  are  stated,  is  sufficient  evidence 
of  such  former  commision.  Gregory  v. 
Mertofiy  3  Esp.  195.  Kenyon,  C.  J. 
1800. 
S.  P.  Hamlandy.  Cook,  5  T.  R.  655. 

205.  The  certificate  must  be  produced ; 
imless  it  be  in  the  hands  of  the  opposite 
party,  in  which  case,  after  notice,  secon- 
dary evidence  may  be  given.  Graham  y. 
Grlu,  4  Campb.  282.  -Ellenborough, 
C.  J.  1815. 

206.  Where  there  has  been  no  notice 
to  produce  the  certificate,  the  affidavit  of 
conformity  is  insufiBcient     Ihid, 

And  see  Norton  v.  Shakespeare,  15 
East,  619;  Slaughter  v.  Cheyne,  1  M. 
and  S.  182,  as  to  effect  of  previous  com- 
position with  creditors. 

207.  A  replication  to  a  general  plea  of 
bankruptcy,  stating  the  special  matter,  is 
bad  on  special  demurrer.  Wilson  v. 
Kemp^  3  Campb.  499  n.  2  M.  and  S. 
549.  Ante,  H.  (d)  191. 

208.  To  prove  that  defendant  has 
been  before  discharged^  it  is  sufficient, 
after  notice  to  produce  the  former  cer- 
tificate, that  the  solicitor  under  the  com- 
mission states  that  he  was  employed  by 
defendant  to  obtain  the  certificate,  and 
that,  from  the  entries  in  his  books,  he 
has  no  doubt  it  was  allowed.  Henry  v. 
Leigh,  3  Campb.  499.  Ellenborough, 
v/.  J*  lol3. 

209.  But  semble,  that  the  book  kept 
by  the  secretary  of  bankrupts,  cannot  be 
received  as  secondary  evidence.    Ibid. 

210.  Losses  by  gaming  may  be  given 
in  evidoM^  under  the  general  plea  of 
bankruptcy.  Hughes  v.  Morley,  Holt, 
520.     bayley,  J.  Lancaster  Ass.  1817. 

21 1.  The  plaintiff  must  elect  whether 
he  will  give  evidence  of  one  loss  of  51. 
or  of  several  losses,  amounting  altogether 
to  1001.    Ihid. 

And  the  court  of  K.  B.  confirmed  the 
ruling  upon  this  point.     Ibid. 

212.  It  lies  on  the  defendant  to  prove, 
that  he  has  paid  15s.  in  the  pound,  un- 
der the  second  commission.  Gregory  v. 
Merton,  vhi  supra. 

213.  Where    a   bankrupt   acceptor 

5 leads  his  certificate,  he  is  primd  facie 
ischarged,  if  it  appear  that  the  com- 
mittion  was  sued  out  after  the  day  on 
which  the  bill  bore  date,  though  before 
it  became  due.  Pearson  v.  Letcher,  5 
Esp.  90.    Ellenborough,  C.  J.  1803. 


214.  And  it  hes  upon  the  plaintiff  to 
shew,  that  an  act  of  bankruptcy  was 
committed  before  the  date  of  the  bill. 
Ibid. 

N.  The  time  of  the  acceptance,  and 
not  the  date  of  %he  bill,  appears  to  be 
material. 

215.  But  such  antecedent  act  of 
bankruptcy  is  sufficiently  shewn  by  pro- 
ducing the  proceedings  under  the  com- 
mission, which  state,  that  an  act  of 
bankruptcy  was  committed  before  the 
date  of  the  bill.     Ibid. 

And  see  ante  H.  (d),  195. 

216.  If  a  commission  issue  against  a 
person  by  the  name  of  A.,  who  is  known 
only  by  the  name  of  B.,  a  certificate 
granted  to  A.  is  a  good  bar  to  an  action 
against  B.,  provided  it  be  proved  that 
he  was  once  called  A.,  and  that  he  was 
the  person  against  whom,  under  that 
name  of  A.,  the  commission  issued. 
Stevens  v.  Elizie,  3  Campb.  256.  El- 
lenborough, C.  J.  1812. 
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(And  see  ante.  Action,  A.   22,  23; 
Action  on  the  casb,  A.  (a),  (b) ; 

rt,  Evidencb,  H.  (f) ;  Witness, 
(a), 

A.  Marriage. 

(a)  How  proved. 

(b)  Promise  of  marriage. 

B.  Act  of  wipe,  whom  it  affects. 

(a)  Herself. 

(b)  Hutband. 

(c)  Person  who  passes  for  huAand. 

(d)  Strangers. 

A.  Marriage. 
A.  (a)  How  proved. 

1.  Where  coverture  is  in  issue,  the 
husband's  farmer  wife  is  a  competent 
witness  to  prove  her  own  divorce  in  a 
foreign  country,  without  the  production 
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Ganerv»  Lady  Lanes- 
18.     Kenyon,  C.  J* 


of  any  document. 
horoyMhf  Peake, 
1790. 

2.  Or  it  may  be  shewn*  that  the  hus- 
band defado  was  previously  married  to 
another  woman*    ibid. 

3.  But  an  acknowledgment  of  a  mar- 
riage, unsupported  by  proof  of  an  actual 
marria^,  or  cohabitation,  was  not  held 
aufficient.  Anne  Wilson  v.  Mitchell^  3 
Campb.  393.  EUenborough,  C.J.  1813. 

4.  If  the  substance  of  the  marria^ 
act  be  complied  with,  the  maniage  is 
vaUd.  The  form  is  merely  directory. 
Standen  v.  Standen  and  others^  Peake,  32, 
Kenyon,  C.  J.  1791. 

And  see  Nicholson  v.  Squin,  16  Ves. 
259. 

5.  SemUe,  that  the  Fleet  books  are  in 
BO  case  evidence  of  marriage.  Doe  d. 
Orrel  v.  Madoxt  1  Esp.  197.  Kenyon, 
C.J.  Maidstone,  1794. 

6.  But  in  all  civil  cases  (personal  ac- 
tions,) except  the  action  ofcrim.  con., 
general  reputation  is  sufficient  evidence 
of  marriage.  Leader  v.  Barry^  1  Esp. 
353.    Kenyon,  C.  J.  1795. 

Ace.  Morris  v.  Miller,  1  W.  Bla.  632. 
S.  C.  4  Burr.  2057.  Sed  vide  Dicken^ 
sonetux.v.  Davis,  1  Stra.  480.  And 
see  2  Roll.  Ab.  551,  1.  5;  May 
V.  May,  Bull.  N.  P.  112;  Hervey  v. 
Hervey,  2  W.  Bla.  877 ;  1  Wentw.  Plead. 
42.  2  Saund.  44.  c.  n. ;  Bro.  Abr.  Trial, 
16. 

Qu.  As  to  proceedings  in  dower,  or 
where  a  party  makes  title  under  a  mar- 
liage  settlement  ? 

/•  Or  the  declarations  of  the  parties. 
Ready.  Passer,  Peake,  231,  and  1  Esp. 
313.    Kenyon,  C.  J.  1794. 

8.  And  reputation  and  declarations  as 
to  a  marriage  celebrated  in  the  Fleet, 
previously  to  the  marriage  act  are  evi 
dence.    Ihid. 

9.  The  registration  of  a  marriage  is 
not  essential  to  its  validity.     Ibid, 

And  see  JBtrtv.  Barlow,  Dougl.  162, 
170. 

10.  An  examined  copy  of  the  register 
of  a  marriaee  in  the  Swedish  ambassa- 
dor's chapel  at  Paris,  is  not  evidence. 
Leader  v.  Barry,  7thi  supra. 

11.  SenAle,  that  a  Jewish  marriage  is 
not  sufficiently  proved  in  a  civil  action, 
by  witnesses  present  at  the  ceremony 
wnicb  takes  j^ace  in  the  synagogue^  and 


which  is  merely  a  ratification  of  a  pte* 
vious  contract  in  writing ;  and  that  the 
original  contract  must  be  produced. 
Horn  V.  Noel,  1  Campb.  61.  Ellenbo- 
rough,  C.  J.  1807. 

12.  In  an  action  for  crim.  con.,  where 
the  plaintiff  was  married  at  the  chapel 
in  the  tower,  he  must  prove  that  benm 
were  usually  published  there  before  the 
marriage  act  Taunton  v.  Jfyhom^  2 
Campb. 297.  EUenboroi^h,  C.J.  1809. 

Ace.  Rex  V.  Northfield,  DougL  659. 

13.  But  it  will  be  prtmd  facie  sufli- 
cient  to  produce  an  old  register  of  mar- 
riages, solemnized  in  the  chapel  before 
the  act,  and  a  register  of  the  puUicatioD 
of  baims  since  that  period,  corroborated 
by  evidence  of  the  frequent  publication 
of  banns,  and  solemnization  ot  marriages 
there  of  late  years.    HwL 

14.  Proof  that  a  foreigner  was  re- 
ceived at  the  court  of  her  own  sovereign, 
as  the  wife  of  a  person  of  the  same  na- 
tion, that  she  generally  was  regarded  as 
his  wife  in  that  country,  and  that  the 
parties  cohabited  some  time  in  England, 
IS,  in  a  civil  proceeding,  presumptive 
evidence  of  coverture.  Kay  v.  Dn^eite 
de  Pienne,  3  Campb.  123.  Ellenbo- 
rough,C.  J.  1811. 

15.  Coverture  may  be  given  in  eri- 
dence  under  non  est  faetuiml  Lasnhert 
V.  Atkins,  2  Campb.  272.  Elknborough, 
C.  J.  1809.    . 


A.  (b)  Promise  of  marriage. 

16.  Brutal  or  violent  conduct,  or 
threats  of  ill  usage,  afford  a  legal  ezeuse 
for  breaking  off  an  engagement.  Leeds 
V.  Cooke  et  ux.  4  Esp.  256.  EUenbo- 
rough,  C.  J.  1803. 

17.  So  dishonesty  and  perjury.  Boct- 
deley  v.  MorUock  and  Wife,  Hcit,  151. 
Gibbs,  C.  J.  1816. 

18.  But  mere  reports  and  suspicions 
are  not  sufficient.    Ibid, 

19.  But  an  omission  on  the  part  of 
the  plaintiff  to  clear  his  character,  affects 
the  damaged.    Ibid, 

And  see  Holcroft  v.  Dickenson,  Car- 
ter, 233,  5 ;  Harrison  v.  Cage,  1  Lord 
Raym.  386,  7  ;  Pothier,  Traiti  At  Gm- 
trat  de  Mariage,  part  2,  chap,  1,  ait.  7, 
where  the  diflferent  circumstances  which 
will,  and  which  will  not  justify  a  renuB- 
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iiation  of  the  contract,  are  fully  dis- 
cussed. 

See  also  post.  Evidence,  G.  (c)  ; 
4  Bac.  Abr.  Marriage  and  Divorce,  B. 
And,  as  to  disparagement,  see  Co. 
Litt.  80.  a.  b. 

20.  From  a  statement  to  the  father, 
bv  the  defendant,  that  he  has  pledged 
kimself  to  marry  the  plaintiff  within  six 
months,  the  jury  may  infer  a  promise  to 
marry  generally,  i.  e.  within  a  reasonable 
time.  Potter  v.  Dehoos^  1  Stark.  82. 
EUenboTough,  C.  J.  1815. 


B.  Act  of  wife,  whom  it  affects. 

B.  (a)  Herself, 

21.  A  separate  maintenance,  not  se- 
cured by  deed,  will  not  make  a  wife 
liable  upon  her  o\*'n  contracts.  Sted- 
man  v.  6oocA,  1  Esp.  4,  7.  Kenyon, 
C.J.  1793, 

Ace.  Eliah  v.  Leigh,  5  T.  R.  679. 

N.  In  Marshall  v.  Rutton,  8  T.  R. 
545,  it  was  settled,  that  no  separate 
maintenance  will  make  the  wife  per- 
sonally liable.  It  may,  however,  dis- 
charge the  husband  ;  post.  B.  (b)  3,  9. 

22.  Where  a  woman  is  let  in  to  plead 
under  terms  of  not  availing  herself  of 
her  coverture,  she  is  precluded  from 
shewine,  that  the  goods  were  delivered 
cm  her  husband's  credit.  SticU  v.  Rice, 
Peake,  235,  and  1  Esp.  221.  Kenyon, 
C.J.  1792. 

24.  Held,  that  where  a  husband,  a 
foreigner,  leaves  the  kingdom  and  is 
absent  some  years,  the  wife  is  chargeable 
for  goods  furnished  since  his  departure. 
Wmford  v.  Duchesse  de  Pienne,  2  Esp. 
554.     Kenyon,  C.  J.  1797. 

25.  Ana  that  although  the  credit 
commenced  during  the  husband's  resi- 
dence in  England,  the  creditor  may  re- 
cover for  such  part  of  the  account  as  ac- 
crued after  his  departure.  Franks  v. 
Duchesse  de  Piemie^  2  Esp.  587.  Ken- 
yon, C.  J.  1797. 

26.  But  it  seems  to  be  now  settled, 
that  the  wife  cannot  be  sued  where  the 
husband  has  at  any  period  lived  with  her 
within  the  realm.  Kay  v.  Duchesse  de 
Pienncy  3  Camp.  123.  Ellenborough, 
C.J.  1811,  and  K.B.H.  1812. 

And  see  Dserly  v.  Duchess  of  Maza- 


rine, 1  Salk.  116;  S.  C.  2  Salk.  646; 
S.  C,  1  Lord  Raym.  147;  Boggetiv. 
Frier,  1 1  East,  301 ;  Burfield  v.  Duchesse 
de  Pienney  2  N.  R.  380 ;  Compton  v.  CoU 
linson,  1  H.  Bla.  318,  9. 

27.  Husband  residing  in  the  West 
Indies,  allows  the  wife  a  weekly  sum  for 
her  subsistence.  She  cannot  be  sued 
alone.  Wm,  M^Namara  aiid  Margaret, 
his  wife,  v.  Fisher  (iii  error,)  3  Esp.  l8. 
Kenyon,  C.  J.  1799. 

S.  C.  not  S.  P.  8  T.  R.  302. 

Ace.  Farrer  v.  Granard,  1  New  Rep. 
80  ;  Bo^qettv.  Frier,  11  East,  301. 

Sed  viie  Eliz.  Wilmot's  case,  Moore, 
851  ;  Castleton  v.  Fitzwilliams,  Gary's 
Rep.  143,  4 ;  Dubois  v.  Hole,  2  Vem. 
613;  Anon.  1  Bulstr.  140. 

28.  A  woman  whose  husband  has  been 
transported  may,  after  the  expiration  of 
the  term  of  transportation,  sue  upon  a 
cause  of  action  which  accrued  during 
that  period,  unless  it  can  be  shewn  that 
the  husband  has  returned.  Carroll  v. 
Blencow,  4  Esp.  27.  Alvanley,  C.  J. 
1801. 

And  see  BoggeH  v.  Frier,  1 1  East,  303. 
Co.  Litt.  132.  b.  Jewson  v.  Read, 
Lofft.  142. 

29.  A  widow  is  Uable  for  debts  con- 
tracted by  her  before  coverture.  Wood^ 
man  v.  Chapman,  widow,  1  Campb.  189. 
Ellenborough,  C.  J.  1808. 

S.  P.  arg.  Mitchinson  v.  Hewson,  7 
T.R.  350;  1  Roll.  Abr.  351,  (G.)  pi.  2. 

B.  (b)  Husband. 

And  see  ante,  Action,   A.  22,  3 ;   2 
Saund.  47.  h,  i ;  F.  N.  B.  177  H.  note  (e). 

30.  A  debt  due  from  the  wife  dum 
sola,  cannot  be  set  off  in  an  action 
brought  by  the  husband  alone.  H^ood 
V.  Akers,  2  Esp.  594.  Eyre,  C.J.  1797. 

S.  P.  econverso.  Bull,  N.P.  179. 
And  see  Robarts  v.  Mason,  1  Taunt. 
254;  F.N.  B.  121  C.  120  F. 

31.  Secus,  where  the  husband  has  ex- 
pressly ordered  the  debt  to  be  paid.  Ihid. 

And  see  Agreement,  A.  (b)  22. 

32.  Where,  Ih  an  action  against  hus- 
band, the  former  gives  an  undertaking  to 
appear  for  himself  only,  and  appears 
accordingly,  and  an  appearance  is  en- 
tered for  the  wife,  sec.  stat.  on  an  affida- 
vit of  service,  the  husband  must  plead 

F2 


68 


BARON  AND  FEME. 


for  both.     Russell  v.  Buchanan^  Excb.  \ 
M.  T.  1818.     Mannine's,  Exch.  Pra. 
625,  6,  7,  8. 

33.  A  man  who  marries  a  widow  and 
receive!  her  children  into  his  family*  is 
liable  for  contracts  made  by  the  ^ife  in 
his  absence,  for  the  education  of  such 
children.  Stone  v.  CarTf  3  Esp.  1. 
Kenyon,  C.  J.  1799. 

And  see  Cooper  v.  Martin^  4  East, 
76,  82. 

34.  Where  a  deed  of  separation  is 
executed  by  the  husband  and  wife,  but 
not  by  the  trustee  appointed  on  behalf  of 
the  latter,  it  is  void,  and  cannot  be  set 
up  as  a  defence  to  an  action  against  the 
husband  for  necessaries  furnished  to  the 
wife  after  he  has  refused  to  receive  her 
into  his  house.  Ewers  v.  HutUmt  3  Esp, 
255.     Kenyon,  C.  J.  1801. 

35.  But  where  husband  and  wife  live 
apart,  and  he  pays  her  an  adequate  al- 
lowance, he  is  not  liable  for  her  debts, 
although  there  be  no  written  agreement 
with  respect  to  the  allowance.  Hoda- 
kinson  and  another  v.  Fletcher^  4  Campb. 
70.     Ellenborough,  C.  J.  1814. 

36.  The  adequacy  of  the  allowance  is 
a  question  of  fact  for  the  jury.     Rid. 

37.  The  wife's  receipts  are  not  ad- 
missible to  prove  that  a  separate  main- 
tenance  has  been  paid.     Ihid. 

38.  A  man  who  permits  his  children 
to  hvc  with  his  wite,  gives  her  an  im- 

J>lied  authority  to  purchase  necessaries 
or  them.  Rawlins  v.  Fandykey  3  Esp. 
250,2.    Eldon,  C.J.  1800. 

39.  A  man  who  turns  his  wife  out  of 
doors,  is  liable  for  necessaries  furnished 
to  her,  though  he  caution  the  public, 
and  even  the  plaintiff  individually,  not 
to  give  her  credit.  Harris  v.  Morris^  4 
Esp.  41.    Kenyon,  C.  J.  1801. 

S.  P.  Bolton  V.  Prentice,  2  Stra.  1214, 
better  reporUd  in  Selw.  249. 

And  see  Thompson  v.  Hervey.  4  Burr, 
2177.  ^  ^ 

40.  So  where  the  husband  will  not 
receive  his  wife  into  his  house.  Saw» 
linsy.  Vandyke,  ubi  supra. 

4 1 .  Or  the  wife  is  ^p  ill-treated  by  her 
husband,  as  to  render  it  uasafe  for  her 
to  live  with  him.  Hodges  v.  Hodges^  1 
Esp.  44 1 .     Kenyon,  C.  J.  1796. 

And  seeJldis  v.  CAai 


And  seeJldis  v.  Chapman,  Selw.  263; 
Uorwood  V.  Heffer,  3  Taunt  421. 

42.  A  husband  who  turns  his  wife 
out  of  doors  is  liable  for  the  costs  of  ar- 


ticles of  the  peace,  which  it  is  necessary, 
for  her  safety,  to  exhibit  aeainst  him. 
Shepherd,  one,  ^c.  v.  MackouT,  3  Campb. 
326.     Ellenborough,  C.  J.  1813. 

And  see  20  H.  7.  2  b.  per  Fineux  ad 
finem. 

43.  A  husband  is  liable  for  the  ex- 
pences  of  a  defence  upon  an  indictment 
against  the  wife  for  Keeping  a  bawdy 
house,  where  it  appears  that  he  was 
privy  to  her  doing  so,  and  that  he  knew 
she  was  defended  by  the  plaintiff.  Ibid. 

44.  A  husband  cannot  be  sued  for  the 
amount  of  goods  furnished  to  his  wife  by 
a  tradesman,  who  has  notice  of  a  se- 
parate maintenance.  Rawlins  v.  Foit- 
dyke,  ubi  supra. 

And  see  Morton  v.  Wiihens,  Skinn. 
348;  Nurse  v.  Crot^,  2  N.  R.  148; 
Ozardv,  Darnford,  Selw.  261.  4  Burr. 
2177. 

X  45.  If,  on  a  separation,  the  wife  is 
adequately  provided  for,  though  from 
funds  of  her  own,  the  husband  is  not 
liable  for  her  debts.  lAddlow  v.  Wilmot, 
2  Stark.  86.  Ellenborough,  C.  J. 
1817. 

46.  But  he  maybe  sued  (ma  promise, 
even  though  made  under  a  mistake,  as  to 
his  legal  liability.  Hombwckle  v.  HomF^ 
bury,  2  Stark4  177.  Ellenborough,.  C. 
J.  1817. 

47.  A  husband  not  living  with  his 
wife,  is  liable  for  unnecessary  articles  of 
dress  ordered  by  her,  if  he,  beiitf  pre- 
sent when  they  are  sent  home,  do  not 
enforce  a  demand  made  by  the  trades- 
man to  have  them  returned,  l^aithmam 
and  another  v.  Wakefield,  esq,  1  Campb. 
120.    Ellenborough,  C.  J.  1807. 

48.  A  husband  living  apart  from  his 
wife,  is  liable  for  expenses  suitable  to 
the  appearance  which  he  allows  her  to 
assume,  however  disproportionate  to  his 
real  circumstances.    Ibtd. 

49.  But  where  a  tradesman  n^lects 
the  means  of  ascertaining  the  true  situa- 
tion of  the  husband,  the  latter  is  liable 
only  for  necessaries  suitable  to  his  cir- 
cumstances.   Ibid. 

50.  Where  a  woman  residing  with 
her  husband,  without  his  priviW,  orders 
exceistve  quantities  of  apparel,  whidi 
are  supplied  on  her  personal  Tredit, 
and  are  attempted  to  be  secured  by  a 
promissory  note  given  in  her  own  name, 
the  husband  is  not  liable  for  any  part 
of  the  goods,  though  it  do  not  appear 
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tbtt  he  has  supplied  her  with  neces- 
saries. Metcalfe  v.  Skaw^  3  Campb. 
22.    EUenboroueh,  C,  J.  1811. 

And  see  Bentuy  ▼.  Griffin^  5  Tatmt 
356. 

B.  (c)  Penon  who  passes  for  her  hus^ 

hand» 

51.  A  man  who  holds  a  woman  out 
to  the  world  as  his  wife^  and  allows  her 
to  use  his  name,  is  liable  for  her  en« 
sagementSy  although  the  creditor  know 
Siat  theparties  are  not  married.  WaU 
scm  ▼.  Tftr«/*eW,  2  Esp.  637.     Kenyon, 

C.  J.  1798. 

52.  At  least,  when  the  parties  ate 
married  de  facto^  and  creditor  has  been 
informed  that  the  man  has  another  wife 
living,  the  husband  is  Hable  for  Uie  en- 
gagements of  the  sec(md  wife,  except, 
perhaps,  in  the  case  where  the  creditor 
can  be  fixed  with  knowledge  of  the  ce- 
lebration of  the  first  marriage.  Robinscm 
y.Nahon^  1  Gampb.  245.  Slenborot^h, 
C.  J.  1808. 

53.  On  non  assumpsit  by  parties 
sued,  as  husband  and  wife,  upon  the 
OAtract  of  the  latter,  dum  sola^  it  may 
be  shewn  that  there  is  a  former  husband 
living.  Cowley  v.  JF.  Rohertsoftf  cmd 
M.  his  wife,  3  Campb.  438.  Ellenbo- 
ioii^h.C.  J.  1813. 

54.  A  man  is  conclusively  liable  for 
necessaries  supplied  to  a  wbman  while 
he  is  living  with  her  as  his  wife ;  but  he 
is  not  liabk  for  necessaries  supplied  to 
a  woman  on  the  ground  that  he  luis  for- 
merly lived  with  her  and  represented 
her  as  his  wife,  if  they  were  not  mar- 
ried. Munro  v.  De  Chemant,  4  Campb. 
215.    EUenborough,  C.  J.  1815. 

B.   (d)  Strangers. 

55.  Where  a  note  is  made  payable  to 
the  order  of  a  person,  whom  the  maker 
knows  to  be  a  married  woman  carrying 
on  trade  with  the  consent  of  her  hus- 
band, the  property  vests  in  the  husband, 
and  the  indorsement  of  the  wife  in  her 
own  name  is  a  nullity.  Barlow  v. 
Btf^op,  3  Esp.  266.  Kenyfti,  C.  J. 
1801. 

And  the  court  of  R.  B.  set  aside  a 
nominal  verdict  for  the  plaintiff.  Ihid. 
and  1  East,  432. 


56.  But  in  a  subsequent  case,  where 
the  maker  promised  payment  to  the 
indorsee  after  the  note  was  due,  it  was 
held,  that  it  might  be  presumed  that  the 
payee  had  authority  trom  her  husband 
to  indorse  the  note  and  also  to  indorse  it 
in  her  own  name.  Cotes  v.  Dam,  1 
Campb.  485.  EUenborough,  C.  J.  1808. 

N.  Sed  qumrcy  whether  the  declaration 
should  not  have  stated  the  indorsement 
to  have  been  made  by  or  on  behalf  of  the 
husband  ?  And  see  Hodges  v.  Beverley, 
Bunb.  188. 


BARRISTER. 

(And  see  post.  Practice,  H.  K.  (f ) 
Witness,  B.  (c)  D.  (d).) 

1.  No  action  lies  against  a  barrister 
for  negligence,  however  cross.  Fell  v. 
Brown,  esq.  Peake,  96:  Kenyon,  C.  J. 
1791. 

And  see  1  Roll.  Abr.  91,  pi.  9, 10, 12. 
Ibid.  96,  pi.  7;  Regina  v.  Helston,  10 
Mod.  202 ;  14  H.  6, 18  b.  per  Paston. 

2.  Or  to  recover  a  fee  ^ven  to  a 
barrister  to  argue  a  cause  which  he  did 
not  attend.  Turner  v.  Philipps,  esq. 
Peake,  122.    Kenyon,  C.  J.  1792. 

Cont,  1  Roll.  Abr.  91,  pi.  11. 

And  see  Moor  v.-  Row,  Cha.  Rep.  38, 
Co  Litt.  295.  n.  252 ;  Chorley  v.  Bol- 
cot,  4  T.  R.  317 ;  37  H.  6,  86;  37  H. 
6,  18;  Penrice  v.  Parker,  Finch,  75; 
Thornkill  v.  Evans,  2  Atk.  330 ;  F.  N.  B. 
172  H. 


BASTARDS. 

A.  Liability  of  putative  father. 

(a)  At  common  law. 

(b)  By  statute. 

A.  Liability  of  putative  father. 
(a)  At  common  law. 

I.  A  person  who  admits  a  bastard 
child  to  DC  his,  and  visits  it  whilst  at 
nurse,  is  liable  for  the  nursing,  though 
no  order  of  filiation  or  maintenance  have 
been  made.  Hesketh  v.  Gowing,  5  Esp. 
131.     EUenborough,  C.  J.  1804. 
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2.  And  if  the  child,  after  being  brought 
away  by  the  father,  be  taken  back 
against  the  consent  of  the  latter,  who, 
howerer,  takes  no  steps  to  remove  it, 
his  acquiescence  in  the  child's  remaining 
there  upon  the  former  implied  contract, 
may  be  presumed.    Ibid. 

3.  A  promise  to  pay  a  weekly  sum 
towards  the  support  of  an  illegitimate 
child  is  not  discharged  by  baiMtruptcy 
and  certificate,  except  as  to  the  arrears 
due  before  the  act  of  bankruptcy.  Mi7- 
leiiy  spinster^  v.  Whittenhiryy  1  Campb, 
428.     Ellenborough,  C.  J.  1808. 

A.  (b)  By  statute. 

4.  A  promissory  note  given  to  an 
overseer  upon  an  agreement,  by  which 
the  parish  stipulate  to  accept  a  sum  cer- 
tain in  lieu  ot  weekly  payments,  is  valid 
only  as  an  indemnity.  Wilde  v.  Griffin, 
5  Esp.  142.  Ellenborough,  C.  J.  1804. 

And  see  Beeley  v.  Wingfieldy  1 1  East, 
467.  1  M.  and  S.  310.     2  Marsh,  226. 

5.  Therefore  where  a  sum  sufficient 
to  cover  the  actual  expenses  has  been 
already  paid,  the  overseer  can  maintain 
no  action  on  the  note.     Ibid. 

5.  P.  Cole  V.  Gower,  6  East,  110. 
S.  C.  2  Smith,  246. 

6.  A  person  who  pays  moiley  under 
an  order  of  maintenance  for  a  period, 
during  which  the  child  was,  without  his 
knowledge,  supported  in  the  Foundling 
Hospital,  may  recover  the  amount  from 
the  party  into  whose  hands  the  money 
was  paid.  Hodgson  v.  TFilliamSy  6  Esp. 
29.     Mansfield,  C.  J.  1806. 

7.  But  the  overseer,  though  liable  to 
refund  the  money,  may  be  indicted  for 
attempting  to  secrete  it.  Rex  v.  Martin, 
2  Campb.  268.  Ellenborough,  C.  J. 
Maidstone,  1809. 

8.  Where  a  voluntary  payment  was 
made  inpursuanceof  a  composition  with 
the  parish,  the  surplus,  after  deducting 
the  charges  actually  incurred,  may  be 
recovered  in  an  action  for  money  had 
and  received.  Stainforth  v.  Staggs,  1 
Campb.  398.    Lawrence,  J.  York,  1808. 

And  the  court  of  K.  B.  refused  a  rule 
to  set  aside  a  verdict  for  the  plaintiff; 
ibid.  564. 

9.  So  where  the  money  is  paid  whilst 
the  plaintiff  was  in  custody  under  a  war- 
r^t.     Towmon  v.   JVilson  and  others^ 


1   Campb.  396.    Ehcnborough,  C.  J. 
1808. 

10.  Or  under  the  threat  of  an  action. 
Wilde  v.  Griffin,  5  Esp.  142.  Ellen- 
borough, C.  J.  1804. 

11.  If  it  appear  that  part  of  the 
money  has  been  expended  on  the  child, 
who  IS  since  dead,  the  surplus  may  be 
recovered.  Toumson  v.  Wilson  and 
others,  ubi  supra. 

12.  And  tne  parties  receiving  the 
money  are  not  discharged  by  paying  it 
over  to  their  successors  in  office.  IhtcU 

And  see  Agent  E.  1 13. 

13.  It  lies  upon  the  overseer  to  prove 
what  expenses  have  been  incurred.  Wat' 
kins  V.  Hewlett,  Dallas,  C.  J.  Guildhall, 
1  March,  1819. 


BILLS  AND  NOTES. 

A.  When  valid. 

(a)  Form  of  bill  or  note. 

(b)  Distitiction  between  bill  and  note. 

(c)  Alteration. 

B.  Consideration. 

(a)  Sufficient. 

(b)  Legal. 

(c)  Fraudulent. 

(d)  When  affected  or  extinguished  by  ike 
new  security. 

C.  Transfer. 

(a)  How  made. 

(b)  By  whom, 
(c)  At  what  time. 

D.  Acceptance. 

(a)  What  shall  be. 

(b)  Special  acceptance. 

(c)  How  cancelled. 

(d)  Acceptor  of  bill  and  maker  of  note^ 
how  far  liable. 

(e)   Where  discharged. 

E.  Presentment  for  payment. 

(a)  At  what  time. 
(b)  At  what  place. 
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F.  Pbotbst. 

0,  Notice  of  Dishonour. 

(a)  How  given, 

(b)   When  necessary. 

(c)  Consequences  of  neglect. 

(d)  When  waved. 

H.  Liability  op  drawer  of  bill, 

AND  INDORSER  OP  BILL   OR  NOTE. 

(a)   Where  liable. 

(b)  To  what  extent. 

(c)  Where  discharged. 

I.  Action. 

(a)  Title  of  plaintiff. 

(b)  Atwhat  period  right  of  action  accrues. 

(c)  Facts  necessary  to  be  proved. 

(d)  Indebitatus  assumpsit,  in  respect  of 
bills  and  notes. 

(c)  Trover  for  notes  and  bills. 


A.  When  valid. 
(And  see  Stamps  D.) 

A.  (a)  Form  of  bill  or  note. 

1.  A  promissory  note  issued  by  a 
commeraal  company,  consisting  of  more 
than  six  persons,  who  are  not  bankers, 
is  not  within  the  prohibition  of  the  Bank 
Act,  15  Geo,  IL  cap.  13.  sect.  5.  Wigan 
V.  Fowler  and  others^  1  Stark.  459. 
EUenborongh,  C.  J.  1816. 

And  the  court  refused  a  rule  to  set 
aside  verdict.    Ibid. 

2.  An  instrument  containing  an  ac- 
knowledgment of  having  received  an 
acceptance,  and  an  undertaking  to  pro- 
vide for  it,  was  held  not  to  be  a  promis- 
sory note,  but  to  require  a  receipt  stamp. 
Scholey  v.  WaUby,  Peake,  24.  Kenyon, 
C.  J.  1790. 

Sed  vide  Avpendix  IV. 

3.  **  I  O  U  eight  guineasi"  was  held 
to  be  neither  a  promissory  note  nor  a 
recei^;  and  it  was  therefore  received 
in  evidence  without  a  stamp.    Fisher, 


gent.  v.  Leslie^  1  Esp.  426.    Eyre>  C.  J. 
or  Kenyon,  C.  J.  1795. 

4.  S.  P.  hiBsitanter.  Israel  v.  Israel, 
I  Campb.  499,  EUenborough,  C.  J. 
1808. 

And  see  Stamps  A.  (b).  11  H.  6,39. 

5.  But  in  Ouy  v.  Harris^  Chitty,  345, 
n.  Eldon,  C.  J.  1 800,  such  an  instrument 
was  held  to  be  a  promissory  note,  though 
not  negotiable. 

Sed  vide  Dyer,  206,  pi.  122. 
And  see  infra  §  10. 

6.  A  joint  and  several  note,  expressing 
no  time  of  pa)rment,  has,  when  signed, 
an  indorsement,  which  states,  that  it  is 
given  as  a  security  for  the  balances 
which  one  of  the  makers  may  owe  to  the 
payee,  that  it  is  to  be  in  force  for  six 
months,  and  that  no  money  is  to  be 
called  for  sooner  in  any  case.  The  payee 
can  neither  declare  upon  this  instrument 
as  a  promissory  note  payable  on  demand, 
nor  as  payable  at  six  months.  Between 
these  parties  the  instrument  is  an  agree- 
ment, and  must  be  stamped  and  declared 
upon  as  such ;  though  possibly  it  might 
be  considered  as  a  promissory  note  in 
the  hands  of  a  bond  fide  indorsee.  Leeds 
and  others  v.  Lancashire,  2  Campb.  205. 
EUenborough,  C.  J.  1809. 

7.  So  if  a  note,  before  it  is  signed,  be 
indorsed  with  a  memorandum,  that  the 
note  shall  be  void  on  the  happening  of  a 
contingent  event ; — it  is  not  withm  the 
statute,  3  and  4  Aim.  cap.  9.  Hartley 
V.  Joseph  Wilkinson  and  another^  4 
Campb.  127.  EUenborough,  C.  J.  1815. 

And  the  court  of  K.  B.  refused  a  rule 
to  set  aside  nonsuit.     Ibid. 

8.  A  defeasance  indorsed  by  the  payee 
is  not  part  of  the  contract,  unless  snewn 
to  have  been  written  at  the  time  the 
instrument  was  made.  Stone  v.  Metcalfe, 
4  Campb.  217.  EUenborough,  C.  J. 
1815. 

And  see  Hill  v.  Halford,  2  Bos.  and 
Pul.  413.  Coleman  V.  Coo^,  Willes,393. 

9.  An  instrument  acknowledging  the 
receipt  of  a  bill  of  exchange  which  has 
two  months  to  run,  and  promising  to 
pay  the  amount  with  interest,  cannot  be 
declared  upon  as  a  promissory  note; 
being  a  special  undertaking  to  repay 
the  amount  of  the  bills,  if  honoured  at 
maturity.  Williamson  and  another  ▼• 
BenneH  and  Mitchell,  2  Campb.  417. 
EUenborough,  C.  J.  1810. 
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Vide  tupra^  $  2^  3,  4.  Hautto^her^ 
V.  Harttinck,  7  T.  R.  733. 

10.  •*  I  promise  to  pay,  &c."  signed 
by  two  persons^  is  a  joint  and  several 
note.  March  t.  Ward^  Peake,  130. 
Kenvon,  C.  J.  1792. 

11.  A  note  payable  to  A.  only,  with- 
out the  words  *^hearer^^  or  ^*ordcr^^' 
is  a  valid  note  within  the  statute.  Smith 
▼•  Kendal^  executor ^  1  Esp.  231.  Ken- 
yon,  C.  J.  1794. 

And  the  court  of  K.  B.  ,set  aside  a 
verdict  which  had  been  taken  nominally 
for  the  defendant.  Ihid.  and  6  T.  R.  123. 

S.  P.  BurcheU  v.  Slocock,  2  Lord 
Raym.  1545.  Moor  v.  Paine f  Ca.temp. 
Hardw.  288. 

Ace.  as  to  hillSf  the  entries  in  Ewers 
V.  Benchkuif  1  Lutw.  231,  2.  Mannin 
V.  Caryy  ihid.  277 ;  and  as  to  bills  and 
notes,  Clift.  916. 

12.  A  promissory  note,  purporting  to 
be  the  note  of  A.  only,  cannot  be  de- 
clared upon  as  the  note  of  A.  and  B. 
though  given  to  secure  a  partnership 
debt.  Siffkin  v.  Walker  and  Rowlestone, 
2  Campb.  308.  EUenborough,  C.  J. 
1809. 

Ace.  Eml^  V.  Lye,  15  East,  7. 

13.  But  if  A.  make  a  note  by  the 
words  «« 1  pay,  &c."  and  prefix  to  his 
signature,  "j^r  A»  and  B.,"  the  firm  is 
bound.  Lord  Oalway  v.  Matthew  and 
Smithson,  1  Camp.  403.  EUenborough, 
C.  J.  1808. 

14.  So  where  a  bill  drawn  upon  a 
firm  is  accepted  by  one  partner  m  his 
own  name,  the  partnership  is  liable. 
Mason  v.  Rnmsey,  senior,  and  Ramsey, 
junior,  1  Campb.  384.  EUenborough, 
C.  J.  1808. 

15.  But  if  a  note  be  signed  by  A., 
without  any  pevious  agreement  that  B. 
shall  be  a  party,  and  B.  afterwards  adds 
his  name  as  a  surety,  he  is  not  bound 
without  an  additional  stamp.  Clerk  v. 
Blackstock,  Holt,  474.  Bayley,  J.  Car- 
lisle,-18m^      . 

16.  Declaration  stated  that  the  de- 
fendants made  the  bill,  "  their  own 
proper  hands  being  thereunto  sub- 
scribed.*'— The  bill  was  subscribed  by 
one  of  the  defendants,  with  their  firm  of 
A.  and  Co.  Lord  EUenborough  doubted 
whether  the  variance  was  fatal  or  not, 
but  refused  to  nonsuit  *  the  plaintiff. 
Jones  and  another  v.  Mars  and  another, 


2  Campb.  305.    EUenborough,  C.  L 
1809. 

And  see  Camcfc  v.  Vichery,  Doi]^laSy 
653. 

17.  If  a  biU  purport  to  be  drawn  by 
a  firm  **  to  our  order,"  in  an  action  ly 
the  first  indorsee  against  the  acceptor, 
the  declaration  may  aver  that  certain 
persons  using  the  firm  drew  the  bill, 
although  in  fact  the  drawer  ha»  no 
partner.  Bass  v.  Clive,  4  Campb.  78. 
EUenborough,  C.  J.  1814. 

And  the  plaintiff  having  been  non- 
suited with  leave  to  move  to  set  the 
nonsuit  aside,  a  rule  for  that  purpose 
was  made  absolute.  Ibid,  and  4  M. 
and  S.  13. 

18.  A  bill  purporting  to  be  eiven  for 
value  delvverea  in  leather,  may  be  stated 
to  be  for  value  received  in  leather,  both 
phrases  expressing  the  same  fact.  Jones 
V.  Mars,  uU  supra. 

And  see  IVhitev.  Ledujick,  Bayl- 16,  n. 

19.  Plaintiff  declares  upon  a  bill  made 
on  the  3d  February.  The  production 
of  the  bill  hearing  date  on  the  6th,  does 
not  render  it  necessary  for  the  plaintiff 
to  shew,  that  it  was  made  on  the  3d,  the 
day  being  immaterial,  though  not  laid 
under  a  videlicet,  Coxon  v.  Lyon,  2 
Campb.  307,  n.  Thompson,  B.  York, 
1810. 

20.  But  if  the  declaration  had  de- 
scribed the  bill  as  hearing  date  on  the 
same  day,  the  variance  would  have  been 
fatal.  Anon.  2  Campb.  308,  n.  EUen- 
borough, C.  J.  1809. 

S.  P.  Baynham  v.  Matthews,  Fitzg. 
130. 

21.  To  piove  that  an  unstamped  biU 
dated  Paris  was  drawn  in  England,  it  is 
not  sufiicient  to  shew  that  the  drawer 
was  in  England  at  the  time  the  bill 
bears  date.  Ahraliam  v.  Du  Bois,  4 
Campb.  469.  EUenborough,  C.  J.  1815. 

22.  An  instrument  whereby  the  ma- 
ker requests  the^  party  to  wnom  it  is 
addressed,  to  pay  151.  "  out  of  his  half 
pay,  which  wall  become  due  the  1st  of 
January,*^  is  not  a  bill  of  exchange. 
Stevens  v.  Hill,  5  Esp.  247.  EUenbo- 
rough, C.J.  1805. 

S.  P.  Josselyn  v.  VAder,  10  Mod. 
294,316.    . 

And  see  Evans  v.  Underwood,  1  Wils. 
262.  Jenney  v.  Herle,  2  Lord  Raymond, 
1361,  2,    S.  C.  1  Stra.  591.     S.  C. 
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8  Mo<L  25;  HiU  v.  Ha^ord,  2  Bos. 
and  Pall.  413. 

26.  A  bill  payable  after  sigbt  may  be 
proved  to  have  been  accepted  on  a  dif- 
ferent day  from  tbat  laid  m  the  declara- 
tion under  a  scilicet.  Freeman  v.  Ja4sohy 
4  Campb.  209.  Ellenborough,,C.  J. 
1815. 

N.  This  being  matter  of  allegation, 
the  sdlket  appears  to  be  immateriaL 

A.  (b)  Distinction  between  hill  and  note. 

27.  A  stamped  paper  writing  in  the 
common  form  of  a  bill  of  exchange, 
except  that  the  word  "  at"  is  inserted 
before  the  name  of  the  drawee,  is  pro- 
perly declared  on  as  a  bill  of  exchange. 
SkuttUworthv.  Stephens^  1  Campb.  407. 
Ellenborongh,  C.  J.  1818. 

28.  Semble^  that  such  an  instrument 
may  be  treated  as  a  bill  of  exchange,  or 
a  promissory  note,  at  the  holders  op- 
tion.    Ihid, 

29.  -4 /ortion  where  **  at'*  is  written 
so  as  to  be  scarcely  legible,  for  the  pur- 
pose of  completii^  the  deception.  Allan 
▼•  Mawson^  4  Campb.  115.  Gibbs, 
C  J.  1815. 

A.  (c)  Alteration^ 
(And  see  Stamps,  D.) 

30.  A  bill,  the  date  of  which  is 
altered  after  it  is  due,  but  before  it  is 
negotiated,  is  invalid,  without  a  fresh 
stamp.  Bowman  v.  Nieolls^  I  Esp.  81« 
Kenyon,  C.  J.  1794. 

And  the  court  of  K.  B.  discharged  a 
rule  for  a  new  trial.  5  T.  R.  537. 

31.  A  bill  delivered  to  the  payee,  and 
afterwards  altered  in  date  by  an  agree- 
ment between  him  and  the  drawee, 
before  acceptance,  is  void.  Walton  v. 
Hastingsy  4  Campb.  223.  Ellenborough, 
C.  J.  1815. 

32.  An  alteration  to^tiate  a  bill  must 
be  in  a  material  part,  as  in  the  time  of 
payment,  or  sum.  Trapp  v.  Spearman^ 
3  Esp.  57.    Kenyon,  C.  J.  1799. 

33.  But  the  insertion  of  a  particular 
place  of  payment  by  the  acceptor,  does 
not  make  the  bill  void.    Ihid, 

34.  Nor  where  the  addition  of  a  par- 
ticular place  of  payment  is  made,  with- 
out the  privity  of  the  acceptor ;  as  the 
words  inserteo  do  not  alter  the  nature  of 
the  acceptor's  liability.  Marson  v.  Petite 


1  Campb.  82,  n.    Ellenborough,  C.  J. 
1806. 
Sed  vide  Appendix  111.  post.  E.  (b)  2. 

35.  An  alteration  of  the  date,  in  cor- 
rection of  a  mistake  and  of  the  place  of 
payment,  made  before  negotiation  and 
with  the  acquiescence  of  the  party,  is 
immaterial.  Jacobs  y*  Joseph  Harty  2 
Stark.  45.     Ellenborough,  C.  J. 

36.  The  words  "  accepted  on  myself, 
payable  every  where,"  mserted  by  the 
maker,  in  the  margin  of  a  note,  payable 
seven  days  after  sight,  constitute  no  part 
of  the  onginal  instrument,  being  merely 
an  acknowledgment  of  sight.  Splitgerher 
V.  Kohn^  1  Stark.  125.  EilenWoi^h, 
C.  J.  1815. 

37.  Thedate  of  a  bill  cannot  be  altered 
after  acceptance,  though  accepted  for  the 
accommodation  of  the  drawer,  who  has 
not  negotiated  it.  Calvert  v.  Roberts^ 
3 Campb. 342.  Ellenborough, C.J.  1813. 

38.  Where  a  bill  indorsed  by  the 
drawer  was  left  with  the  drawee,  who 
dated  it  forwards  before  he  accepted  it, 
the  alteration  was  held  fatal.  Outhwaite 
and  another  v.  Lardleyy  4  Campb.  179. 
Ellenborough,  C.  J.  1815. 

S.  P.  J^nstm  V.  Gihb,  K.  B.  E.  T. 
1815. 

39.  The  circumstance  that  the  drawer 
would  have  farther  time  to  provide  for 
the  bill,  in  the  event  of  non-payment, 
furnishes  no  ground  to  presume  bis  as- 
sent.   Ihid, 

40.  Nor  would  the  consent  be  of  any 
avail.    Ihid. 

N.  It  seems  therefore  that  the  bill 
was  pres^ted  for  acceptance  by  an  in- 
dorsee. 

4U  An  exchange  of  accommodation 
acceptances,  is  a  sufficient  nesotiation  of 
the  bills  to  make  them  invalid,  if  altered 
in  date,  vrithout  a  fresh  stamp.  CordweU 
(or  CardwellJ  v.  Martin,  1  Campb.  79. 
Ellenborough,  C.  J.  1807. 

And  the  court  of  K.  B.  refused  a 
rule  to  set  aside  nonsuit.  Ibid.  180,  b. 
and  9  East,  190. 

43.  In  an  action  against  an  acceptor 
where  the  bill  is  vitiated  by  the  insertion 
of  "  date"  instead  of  "  sight,"  the  plain- 
tiff cannot  recover  upon  the  money 
counts,  though  he  produce  another  bill 
drawn  on  the  defendant. by  the  same 
drawer,  hut  not  accepted.  Long  v.  Moore, 
3  Esp.  155,  n.     Kenyon,  C.  J.  1790. 

S€dyi4e  Pafon  v.  fTtnter,  1  Taunt.  420. 
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43»  A  bin  which,  afUr  delivery  by 
dnwer  to  payee^  is  post  dated  five  days 
at  acceptor's  request,  is  void.  Walton 
T.  Heatings^  1  Stark.  215.  Ellenbo- 
lough,  C.  J.  1816. 


B.  CoifSIDBltATION. 

B.   (a)  Sufficient. 

44.  Where  there  was  originally  no 
consideration  for  part  of  the  sum  ex- 
pressed in  the  bill,  the  juty,  in  an 
action  between  the  immediate  parties, 
naay  apportion  the  damages,  although 
money  be  paid  into  court  on  the  count 
upon  the  bill.  Barber  v.  Backhouse  and 
others^  Peake,  91.  Kenyon,  C.  J.  1800. 

N.  But  where  part  of  the  considera- 
tion arises  out  of  an  illegal  contract,  the 
security  is  void  for  the  whole,  and  the 
plaintiff  must  resort  to  his  original 
remedy,  upon  the  valid  branch  of  the 
consideration,  per  Denison,  J.  2  Burr. 
1082. 

45.  Where  the  defendant  accepts  a 
bill  in  consideration  of  his  being  admit- 
ted into  partnership  by  the  plaintiff, 
and  the  treaty  is  afterwards  broken  off 
by  the  defendant,  the  plaintiff  can  reco- 
^r  only  to  the  extent  of  the  injury 
which  he  has  sustained  by  the  non-per- 
formance of  the  contract.  Ledger  v. 
Ewer,  Peake,  216.  Kenyon,  C.  J. 
1794, 

46.  And  if  it  appear  that  the  plaintiff 
obtained  the  acceptance  by  fraud,  the 
defendant  will  be  entitled  to  a  verdict. 
Ibid. 

Ace.  Lewis  Y,  Cosgrave,  2  Taunt.  2, 4, 
post,  §  53. 

47.  But  where  a  bill  was  given  for 
the  price  of  goods,  it  is  no  defence  that 
the  goods  were  of  bad  quality  and  im- 
properly packed;  the  defendant  must 
nave  recourse  to  a  cross  action;  the 
distinetion  being  between  failure  of  con- 
sideration, and  original  want  of  consi- 
deration. Tye  v.  Gvnmne,  2  Campb. 
346.     Ellenborouffh,  C.  J.  1809. 

48.  So  where  a  bill  accepted  as  a  gift 
to  the  payee,  is  indorsed  for  a  small 
eoRsideration,  the  indorsee  can  recover 
eiily  to  that  extent  Nash  v.  Broion, 
Chitty  on  Bills,  93r  Ellcnborough, 
C.  J.  1817. 


49.  So  upon  a  siale  of  pictures,  inade* 

3uacy  of  pnce  cannot  be  given  in  cvi- 
ence  against  the  amount  of  Uie  note 
given,  unless  it  be  offered  as  proof  of 
fraud,  with  a  view  to  defeat  the  contract 
altogether.  Solomon  .v.  Turner,  hart. 
1  Stark.  51.    Ellcnborough,  C.  J.  1815. 

50.  A  gross  acceptance  with  an  ex- 
change of  securiti^,  is  a  good  conside- 
ration for  a  note.  Kent  v.  Lowen,  1 
Campb.  179,  n.  Ellcnborough,  C.  J. 
1808. . 

And  see  Buckler  v.  Buttivant,  3  East, 
72.  S.  C.  Co.  B.  L.  178,  510.  Franco 
V.  Dubois,  2  Smith,  36.  Ex  parte 
Walker,  4  Ves.  373.  S.  C.  Co.  B.  L. 
174.     Bayley,  205. 

51.  A.  being  indebted  to  B.  it  is 
agreed  that  C.  shall  draw  a  bill  upon  A. 
in  favour  of  B.  for  the  amount.  In  an 
action  by  B.  against  C.'the  latter  cannot 
set  up  want  of  consideration  as  a  de- 
fence. Scott  and  others  v.  Lifford,  I 
Campb,  246.  Ellcnborough,  C.  J« 
1808. 

And  see  Anon.  1  Com.  Rep.  43. 

52.  A.  the  drawer  and  payee  of  a  bill 
for  £50,  being  bound  to  provide  for  a 
bill  of  £70,  of  which  B.  is  the  holder, 
indorses  the  £50  bill  to  B.  to  enable  him 
to  take  up  the  bill  for  £70,  this  is  an 
available  security  in  the  hands  of  B.  in 
reduction  of  his  demand  on  A.  and  he 
may  recover  upon  it  against  the  accep- 
tor. Walsh  V.  Tyler,  2  Stark.  288. 
Ellcnborough,  C.  J.  1817. 

53.  It  is  no  defence  to  an  action  by 
the  drawer  and  payee  of  a  bill  against 
the  acceptor,  that  the  consideration  has 
partially  failed  on  account  of  the  bad- 
ness of  the  quality  of  the  goods  deliver- 
ed. Morgan  v.  Richardson,  1  Campb. 
40,  n.     Ellenborough,  C.  J. 

S.  C.  Law  Journal,  2  vol.  237.  S.  C. 
7  East,  483,  n.    S.  C.  3  Smith,  487,  n. 

And  see  Selw.  161,  n. 

51.  So  where  d  bill  is  eiven  upon  an 
agreement  for  the  lease  of  a  house,  and 
the  defendant  has  had  possession,  he  can- 
not set  up  a  refusal  on  the  part  of  the 
Elaintiff  to  execute  the  lease,  but  must 
ave  recourse  to  a  cross  action  or  suit 
in  equity.  Mogoridge  v.  Jones,  3 
Campb.  38.   Ellenborough,  C.  J.  1811. 

And  the  court  of  K.  B.  refused  a 
rule  for  a  new  trial  Rid.  aiid  14  Eait, 
486. 


BILLS  AND  NOTES. 


75 


53.  But  where  the  partial  failure  of 
consideration  arises  from  the  fraud  of 
the  plaintiff,  it  is  a  har  to  the  action. 
Fleming  v.  Simpson^  1  Campb.  40,  n. 
Ellenborough,  C.  J.  1806. 

S.  P.  Lwns  V.  Cosgrave,  2  Taunt.  2. 
And  see  ante  B.  (a) ;  46  post,  Vendor 
and  Purchaser* 

B.  (b)  Legal. 

54.  In  an  action  by  the  indorsee 
against  the  maker  of  a  note,  the  latter 
cannot  set  up  as  a  defence,  that  the  con- 
sideration was  illegal,  unless  it  can  be 
shewn,  that  the  plaintiff  was  privy  to 
the  illegal  transaction.  Newhy  v.  Smithy 
a  Esp.  539,  n.     Kenyon,  C.  J.  1788. 

And  see  Chitty  on  bills,  5th  edition, 
95,  98, 103,  &c. 

55.  A  person  who  indorses  a  bill  as  a 
surety,  and  is  compelled  to  pay  the 
amount  to  a  hondfide  indorsee,  has  an 
action  over  against  the  person,  at  whose 
request  he  became  a  party  to  the  bill, 
notwithstanding  he  had  notice  that  it 
was  drawn  upon  an  illesjal  considera- 
tion. Seddons  v.  Stratford y  Peake,  215. 
Kenyon,  C.  J.  1794. 

Ace.  Petrie  v.  Hannayy  3  T.  R.  418, 
24.  Tenant  v.  Elliotty  1  Bos.  and  Pul.  3. 

Sed  vide  Auhert  v.  Maze,  2  Bos.  and 
Pul.  371.    Webb  v.  Brooke,  3  Taunt.  8 

56.  In  an  action  by  the  indorsee  of  a 
note  against  the  maker,  a  fraudulent  or 
illegal  contract  between  the  defendant 
and  the  payee,  to  which  the  plaintiff 

*  was  not  privy,  is  no  defence,     c^trongi" 
tkarm  v.  LvJtm,  1  Esp.  389.     Kenyon, 

C.  J.  1795. 

57.  Nor  can  a  smuggling  considera- 
tion between  the  drawer  and  acceptor, 
be  set  up  as  a  defence  to  an  action,  by 
the    payee.     Potter    v.    Tubhs,    Esp. 

D.  N.  P.  57.     Bulier,  J.  Sarum,  1785. 

58.  A  note  given  for  compounding  a 
mitdemeaniory  was  held  ^ood.  Drage  v. 
Ihberson,  2  Esp.  643.  Kenyon,  C.  J. 
1798. 

Coat.  Collinsy.  Blaavtem,  2  Wils.  341. 
Edgcombe  v.  Rodd,  5  East,  294.  S,  C. 
1  Smith,  515.  Beeleyy.  Wingfield,  11 
East,  46.  And  see  ante.  Bankrupt,  181. 

59.  An  excise  officer,  who,  without 
previous  authority,  takes  a  promissory 
note  for  the  dmount  of  a  penalty,  which 
he  was  directed  to  levy  on  the  defend- 


ant's goods,  may  maintain  an  action  on 
the  note.  Sfugar  v.  Brinkworth,  4 
Campb.  46.     Ellenborough,  C.  J- 1814. 

60.  A  bill  given  for  the  amount  of 
differences  upon  stock-jobbing  transac- 
tions, is  void  in  the  hands  of  an  indor- 
see, with  noike.  Steers  v.  Lashleyy  1 
Esp.  166.    Kenyon,  C.  J.  1794. 

And  the  court  of  K.  B.  discharged 
a  rule  for  a  new  trial.  Ibid  and  6  T.  R. 
61. 

62.  Or  if  indorsed  for  value  after  it  ii 
due.  Brown  v.  Turner,  2  Esp.  631. 
Kenyon,  C.  J.  1798. 

And  the  court  of  K.  B.  refused  a 
rule  for  a  new  trial.     Ibid. 

64.  It  is  no  objection  to  the  validity 
of  a  bill,  that  it  is  accepted  by  the  de- 
fendant for  the  amount  of  small  quanti- 
ties of  spirits  sold  to  him  by  the 
plaintiff,  though  the  plaintiff  is  disabled 
by  24  Geo.  2.  cap.  40.  s.  12.  from 
suing  upon  the  original  demand.  Spen- 
cer V.  Smith,  3  Campb.  9.  Ellenbo- 
rousrh,  C.J.  1811. 

65.  A  valid  bill  is  indorsed  by  A.  the 
payee,  upon  an  usurious  aCTCement  to 

B.  who  indorses  for  af  good  considera- 
tion to  C— C.  indorses  to  B.*s  assignees 
in  payment  of  a  debt  due  to  the  estate. 
The  assignees  have  a  good  title  under 

C.  Parr  v.  Eliason  et  alt.  3  Esp.  210. 
Kenyon,  C.  J.  1800. 

And  the  court  of  K.  B.  discharged 
a  rule  for  setting  aside  a  nonsuit  in 
trover  against  the  Jissignees.  Ibid,  and 
1  East,  92.^ 

Q7.  Where  a  note  is  not  absolutely 
void,  but  merely  voidable  as  issuing  out 
of  a  contract,  which  is  malum  prohibi-^ 
turn,  a  subsequent  note  given  in  consi- 
deration of  the  abandonment  of  proceed- 
ings upon  the  former,  is  valid.  Witham, 
v.  Lee,  4  Esp.  264.  Ellenborough,  C.  J. 
1803. 

Sed  vide  Aitbert  v.  Maze,  2  Bos.  and 
Pul.  375.  Sedgwick  on  Bla.  Com. 
54. 

68.  A.  the  bmd  fide  holder  of  a  bill, 
on  which  B.  the  payee,  had  forged  the 
acceptance  of  C.  gave  it  up  to  B.  upon  a 
statement  of  the  circumstances,  and  re- 
ceived from  him  a  bill  accepted  by  D. 
without  consideration.  Held,  that  A. 
might  recover  against  D.  unless  a  bar- 
gaining to  stifle  a  prosecution  for  the 
forgery,  could  be  proved.     Wallaet  v. 
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Hardacrif  1  Campb*  45.  EUenborough, 
C,  J.  1807. 

And  see  post,  73;  ante,  Aoreembnt 
B.  Bankrupt  18L 

69.  A  note  given  by  a  British  subiect 
to  a  neutral,  for  ^oods  purchased,  while 
both  parties  are  in  the  enemy's  coun- 
triesy  may  be  sued  on  here.  Houriet 
and  another  t*  Morris^  3  Campb.  303. 
EUenborough,  C.  J.  1812. 

And  see  post.  Insurance,  B.  (b) 

70.  A  bill  drawn  in  favour  of  an 
alien  enemj,  is  a  sufficient  consideration 
for  a  promise  made  in  time  of  peace,  to 
pay  j^rincipal  and  interest.  DakamrMU 
AamrMStraior  of  La  TaiUeur,  v.  Picker^ 
ing^  2  Stark.  90.  EUenborough,  C.  J. 
1817. 

And  see  34  Geo.  III.  chap.  9.  sect.  2. 
AnUme  v.  Morshead,  6  Taunt.  237. 

71.  It  is  not  an  illegal  consideration 
that  a  note  was  given  by  surety,  for 
goods  sold  by  assignee  to  his  bankrupt 
Hanson  V.  Walker y  1  Stark.  361.  Ellen- 
borough,  C.  J.  1816. 

72.  A  bill  accepted  for  a  sum  paid 
by  plaintiff,  as  guarantee  of  payment 
in  full,  to  one  B.,  a  creditor  ot  defend- 
ant, to  induce  B.  to  join  in  a  deed 
of  composition,  for  10«.  in  the  pound, 
in  favour  of  defendant,  is  bad*  Bryant 
V.  Chrisde,  1  StarL  329.  Ellen- 
borough,  C.  J.  1816. 

73.  A  bill  riven  by  a  friend  of  a 
discharged  insolvent,  in  compromise  to 
a  creditor,  and  for  costs,  with  consent  of 
plaintiff,  that  an  indictmeui  against  the 
insolvent  for  fraud  should  be  qilSuhed, 
is  valid,  in  the  absence  of  evidence  to 
shew  the  compounding  of  the  prosecu- 
tion to  have  been  part  of  the  agreement, 
Hardina  and  others  v.  Cooper^  1  Stark. 
467.    EUenborough,  C.  J.  1816. 

B.  (c)  Fraudulent 

74.  One  of  three  persons  who  are  en- 
gaged in  a  limited  partnetsbip,  cannot 
bind  the  others  by  accepting  a  bill  drawn 
upon  the  firm,  for  a  deot  due  from  him< 
self  individually.  Williams  v.  Thomas^ 
Huntery  and  Latham,  6  Esp.  18.  El- 
lenborough,  C.  J.  1806. 

75.  And  such  an  acceptance  being 
fraudulent  in  its  inception,  would  not 
be  available  in  the  hands  of  a  bond  fide 
indorsee.    Ibid. 

Cont.  Ridleyy.  Taylor,  13  East,  182. 


B.  (d)  Wlien  affected  or  exUnguished  by 
hiiL 

76.  Vendee  of  goods  delivers  to  the 
vendor  an  order  upon  his  bankers,  di- 
recting them  to  give  the  vendor  a  bill 
upon  London  for  the  amount*  The 
vendor  takes  the  banker*s  draft,  which 
is  dishonoured.  He  cannot  resort  to  the 
original  demand  for  goods  sold ;  as  npoa 
accepting  the  order  it  became  incum- 
bent on  him  to  take  care  that  he  had 
good  biUs.  Bolton  v.  Reichard,  1  Esp. 
106..    Kenyon,C.  J.  1794. 

And  the  court  of  R.  B.  gave  judgment 
for  the  defendant  upon  a  case  reserved. 
6  T.  R.  139. 

And  see  Brown  v.  Kewley,  2  Bos.  and 
Pul.  518. 

77.  A  party  who  has  given  a  bill  of 
exchange  for  the  amount  of  a  trades- 
man's  biU,  is  estopped  from  disputing 
the  reasonableness  ol  the  charges.  Knox 
v.  WhaUeyy  1  Esp.  159.  Kenyon,  C.  J. 
1794. 

78.  Where  a  note  is  indorsed  in  pay- 
ment of  a' debt,  the  indorsee  cannot  sue 
upon  the  original  cause  of  action,  until 
the  note  is  dishonoured.  Stedman  ▼• 
Gooehy  1  Esp.  4.  Kenyon,  C.  J.  1793. 

79.  But  it  the  maker  has  no  effects  in 
the  hands  of  the  party,  at  whose  house 
the  note  purports  to  be  payable,  the 
holder  may  resort  immediately  to  his 
original  demand.    Ibid. 

80.  Where  a  note  is  void  for  want  of 
a  stamp,  the  plaintiff  may  go  into  evi- 
dence of  the  consideration.  Wilson  ^. 
Kennedy,  1  Esp.  245.  Kenyon,  C.  J. 
1794. 

S.  P.  Tyle  V.  Jones,  1  East,  58,  n. 

And  see  Puekford  v. Maxwell,  67.  R. 
52.  Alves  V.  Hodgson,  7  T.  R.  241. 
White  V.  Wilson,  2  Bos.  and  PuL  118. 

81*  A  cheque  received  for  stock  sold, 
is  lost  bv  the  seller  in  his  way  home. 
The  de^ndant,  the  purchaser,  refuses 
to  pay  a^ain  for  the  stock  unless  he  is 
indemnified  against  his  HabiHty  on  the 
cheque.  Four  months  afterwards,  the 
bankers  on  whom  the  che<}ue  was  drawn, 
become  bankrupts,  having  sufficient 
money  of  the  defendant's  in  their  hands 
to  answer  it.  The  defendant  proves  the 
amount  of  the  cheque  under  the  commis- 
sion. Held,  that  an  action  would  not 
lie  for  the  price  of  the  stoclu    Bswm  v. 
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BU^   2  Campb.  381.    EUenboFough, 
a  J.  1810. 

82.  An  acceptor  agrees  to  pay  cost8> 
TOQiew  the  biil^  and  give  a  warrant  of 
attorney.  The  bill  is  renewed,  and  the 
warrant  of  attorney  is  given,  but  the 
costs  are  not  paid.  The  demand  on  the 
bill  is  not  mersed  in  the  warrant  of  at- 
torney, no  juc^ment  having  been  en- 
tered up.  Norrii  v.  Ayhtt^  2  Campb. 
329.     EUenborough,  C.  J.  1809. 

And  see  Drake  v.  Mitchell^  3  East, 
251. 

83.  And  a  fresh  action  may  be  com- 
menced on  the  first  bill,  though  the 
second  be  outstanding.     Ibid. 

And  see  Kearslakey,  Morgan^  5  T.  R. 
513. 

C.  Transfer, 
C.  (a)  How  made. 

84.  After  a  hlank  indorsement,  the 
negotiability  of  the  bill  is  not  affected 
by  the  specml  indorsement  of  a  subse- 
quent holder.  SmiUk  and  others  v. 
CUxrke^  Peake,  225,  and  1  Esp.  180. 
Kenyon,  C.  J.  1794. 

And  see  Peacock  v.  RokdeSf  Dougl. 
611,33. 

85.  A  blank  indorsement  ccmveys  a 
jomt  right  of  action  to  as  many  persons 
as  agree  in  suing  on  the  bill,  without 
proof  of  any  joint  interest.  Ord  and 
two  others  v.  Portal^  3  Campb.  239. 
EUenborough,  C.  J.  1812. 

Sed  vide  post,  89.  As  to  blank  indorse- 
ment ineeneral,  see  Appendix,  U. 

86.  The  acceptor  of  a  bill,  who  pays 
die  amount  under  a  forged  indorsement, 
remains  liable  to  the  supposed  indorser. 
Sndtk  and  anoHier,  assignees  ofBagnaU 
and  Standi  v.  Shepperd^  SeL  Cases,  243. 
Lord  Mansfield,  0.  J.  1776. 

S.  P.  Cheap  V.  HarUy^  3  T.  R.  127. 

87.  Where  the  payee  indoises  a  bill 
in  blank,  the  next  nolder  may  convert 
the  blank  indorsement  into  a  special  in- 
dorsement, by  inserting  above  it,  the 
words  "  pay  the  contents  to  J.  S." 
Fimxnt  ana  others  v.  Hotlock  and  others, 
1  Campb.  442.  EUenborough,  C.  J. 
1808. 

S*  P.  Man  V.  Manningf  1  Comyn^s 
Rep.  311,  2;  S.  C.  4  Vin.  Abr.  Blanks, 
7;  Edk y.  East  India  Company,  2B]Si. 
Bra.  295,  7;  S.  C.  2  Burr.  1216,  27. 

Aai  steSneey.Presoott.  1  Atk.  249. 


88.  A  bill  was  indorsed  bv  the  drawer. 
Pay  the  contents  to  E.  r.,  being  part 

**  of  the  consideration  money  in  a  certain 
"  indenture  of  assignment,  executed  by 
«  the  said  E.  P.  to  R.  R.  R.  and  myself." 
The  expression  of  the  consideration  of 
the  indorsement  is  mere  surplusage,  and 
cannot  restrain  the  negotiamlity  of  the 
bUl.  Pottsy.  Read,  6  Eap.  57.  Ellen- 
borough,  C.  J.  1806. 

Ace.  Haussoulier  v.  Hartsink,  7  T.  R. 
733. 

Secus,  where  a  condition  is  expressed 
in  the  indorsement.  Archery.  Bank  of 
England,  Doi^l.  437;  Robertson  v. 
Kensington,  4  l^unt.  30. 

89.  The  delivery  of  a  bill  with  a 
blank  indorsement  to  a  firm,  consisting 
of  two  persons,  in  satisfaction  of  a  deU 
due  to  an  insolv^t,  to  whom  the  two 
and  a  third  person  are  trustees,  does  not, 
without  indorsement  to  the  three  trus- 
tees, or  sortie  proof  of  delivery,  give  a 

X'  * '  of  action  to  the  three.  Machell  and 
9  V.  Kvnnear,  1  Stark.  499.    EUen- 
borough, C.  J.  1816. 
Sed  vide  ante,  85. 

C.  (b)  By  whom, 

90.  Bankers  may  pledge  bills  de- 
posited with  them  by  a  customer,  though 
such  customer  be  a  creditor.  Collins  v. 
Martin  et  alu  2  Esp.  520.  Eyre,  C.  J. 
1796. 

And  the  court  of  C.  P.  discharged 
a  rule  to  set  aside  nonsuit.  Ibid,  and  1 
Bos.  and  Pul.  648. 

S.  P.  per  Eyre,  C.  J.  in  Bolton  v. 
Puller,  I  Bos.  and  PuL  546. 

92.  In  an  action  by  an  indorsee 
against  acceptor,  an  act  of  bankruptcy 
committed  by  the  payee  before  indorse- 
ment, is  a  eood  defence  upon  the  eeneral 
issue,  PtMerton  y.  Adams  and  Milner, 
2  Esp.  611.    Kenyon,  C.  J.  1799. 

S.  P.  admit :  Arden  v.  Jfatkins,  3  East, 
322,  3. 

93.  A  bill  payable  to  the  order  of  the 
drawer,  and  accepted  for  his  accommo- 
dation, does  not  pass  to  his  assignees. 
Therefore  an  indorsement  for  value,  after 
an  act  of  bankruptcy,  eives  a  right  oi 
action.  Wallace  v.  Hamacre,  1  Campb. 
46,  179.    EUenborouffh,  C.  J.  1808. 

S.  P.  Ardeny.  Wadiins,  3  East,  321 ; 
WUlisy.  Freeman,  12  East,  656. 
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94.  A.  indorses  a  bill  to  B.,  to  enable 
nidm  to  get  it  discounted  by  C.  for  a  par- 
ticular purpose.  Cannot  retain  the  bill 
for  a  debt  due  to  him  from  B.  Dc- 
launey  v.  Mitchell,  1  Stark.  439.  El- 
lenborough,  C.  J.  1816. 

95.  Bill  was  delivered  by  defendant  to 
two  partners,  bankers,  and  transferred  to 
plaintiffs  by  one  of  them  after  bank- 
ruptcy of  the  other,  and  doubted  whe- 
ther they  can  recover  ?  Ramsbottom  v. 
CatoTy  1  Stark.  228.  EUenborough, 
C.  J.  1816. 


C.  (c)  At  what  time. 

96.  A  bill  being  in  the  hands  of  the 
drawer's  banker,  he  settles  with  the  ac- 
ceptor, and  gives  a  receipt  in  full ;  he 
cannot,  afterwards,  by  indorsing  the  bill, 

.  give  a  title  against  the  acceptor.  Tho- 
rogood  v.  Clarke,  2  Stark.  25  L  Ellen- 
borough,  C.  J.  1817. 

97.  If  the  payee  of  a  note,  after 
havmg  received  part  of  the  amount  from 
the  maker,  indorse  it  over  for  value 
without  notice,  the  indorsee  is  not  bound 
by  such  payment.  Cooper  v.  Davies,  1 
fisp.  463.  Kenyon,  C,  J.  Hereford, 
1795. 

98.  V/here  a  bill  is  accepted  on  an 
illegal  transaction,  (lottery  insurance) 
the  acceptor  is  not  entitled  to  call  upon 
a  remote  indorsee,  to  shew  that  he  gave 
value  for  the  bill,  unless  he  became  a 
holder  after  the  bill  was  due.  JFyatt  v. 
Bulmer,  2  Esp.  538.     Eyre,  C.  J.  1797. 

99.  The  payee  of  an  accommodation 
note,  cannot  give  a  right  of  action  against 
the  maker,  by  indorsing  for  a  valuable 
consideration  after  it  is  due.  Timon  v. 
FranciSf  1  Campb.  19.  EUenborough, 
C.  J.  1807. 

Cont.  Charles  v.  Marsden,  1  Taunt. 
224. 

100.  Where  a  bill  accepted  on  a 
smuggling  transaction,  is  indorsed  for  a 
valuable  consideration  before  it  becomes 
due,  the  indorsee  may  indorse  over  after 
the  bill  is  due.  Chalmers-and  others  v. 
Lamonf  1  Campb.  383.  EUenborough, 
C.J.  and  K.B.  1808.  « 

101.  A  person  who  takes  a  bankers' 
checque  nine  months  after  the  day  on 
which  it  bears  date>  does  not,  from  that 
circumstance,  hold  tt  subject  to  the  same 
equities,  with  which  it  was  charged  in 


the  hands  of  the  party  from  whom  he 
received  it,  provided  the  transfer  was 
made  upon  a  valuable  consideration,  and 
without  notice  of  any  defect  of  title. 
Boehm  and  others  v.  Sterling  and  others, 
2  Esp.  575.     Kenyon,  C.  J.  1797. 

And  the  court  of  K.  B.  dis- 
charged a  rule  for  a  new  trial.  Ibid. 
and  7.  T.  R.  423. 

And  see  Morris  v.  Lee,  Bayl.  233. 
Charles  v.  Marsden,  1  Taunt.  224. 
Grant  v.  Vaughan,  3  Burr.  1516. 

1 03.  A  promissory  note  paid  and  re- 
issued before  it  becomes  due,  is  avail- 
able in  the  hands  of  a  bond  fide  in- 
dorsee, without  notice.  Burbidge  v. 
Manners,  3  Campb.  194,  EUenbo- 
rough, C.  J.  1812. 

1 04.  Secus,  where  it  is  re-issued  after 
payment  at  matiirity.     Ibid, 

And  see  Beck  v.  liohley,  1  H.  B.  89,  n. 
Bayley,  66, 

105.  In  an  action  on  a  special  accept- 
ance at  a  banker's,  presentment  at 
the  banker's  after  banking  hours,  but 
"  no  orders'*  given  for  answer,  was  held 
a  sufficient  presentment,  Gamett  v. 
Woodcock,  1  Stark.  475.  EUenborough, 
C.J.  1816. 

And  the  conrt  refused  a  rule  for 
a  new  trial.     Ibid, 

106.  AlHer,  if  the  bank  had  been 
shut.     Ihid, 

D.  Acceptance. 
D.  (a)   What  shall  be. 

1G7.  A  bill  of  exchange  good  in  the 
commencement  was,  before  the  late  sta- 
tute, vitiated  by  usury,  committed  upon 
the  making  of  an  indorsement ;  through 
which  the  plaintiffs  necessarily  claimed. 
Lowes  V.  Mazzaredo  and  others,  1  Stark. 
385.     EUenborough,  C.  J.  1816. 

And  the  court  set  aside  a  nomi- 
nal verdict  for  the  plaintiffs.     Ibid. 

109.  "  There  is  your  bill,  it  is  all 
right."  This  is  no  acceptance.  Powell 
v.  Jones,  1  Esp.  17.  Kenyon,  C.  J, 
1793. 

Sed  vide  Peach  v.  Kay,  Bayley,  78. 

1 1 0.  A  promise  to  accept  a  bill  before  it 
is  drawn,  can  only  be  insisted  on  as  an 
acceptance,  by  a  person  to  whom  the  pro- 
mise was  communicated,  and  who  took 
the  bill  on  the  credit  of  it  Miln  v. 
Prest,  4  Capapb.  393.  Gibbs,  C.  J. 
1816. 
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in.  The  drawte  of  the  bilU  on  ac- 
tount  of  a  cargo  consigned  to  him  says, 
**  it  wiU  not  be  accepted  until  the  ship 
with  the  wheat  arrives;"  upon  arrival 
this  is  an  acceptance.  Miln  v.  Prest, 
4  Campb.  393.    Gibbs,  C.  J.  1816. 

112.  An  answer  at  the  house  of  the 
acceptor,  "  that  the  bill  will  be  paid," 
does  not  dispense  with  the  necessity  of 
proving  his  signature,  unless  it  be  shewn 
that  the  answer  was  made  by  his  autho- 
rity. Saver  v.  Kitchen,  1  Esp.  209. 
Kenyon,  C.  J.  1794. 

112.  If  the  drawee  aclmowledge  that 
the  acceptance  is  in  his  hand  writing, 
he  cannot  afterwards  set  up  as  a  defence, 
that  it  is  a  forgery.  Leach  v.  Buchanan, 
4  Esp.  227.    Ellenborough,  C.  J.  1813. 

S.  P.  dub.  Cooper  v.  Le  Blanc,  2 
Strange,  1051. 

113.  Or,  if  he  have  paid  other  bills, 
to  which  his  acceptance  was  forged  by 
the  same  party.  Bather  v.  Gingell,  3 
Esp.  60.     Kenyon,  C.  J.  1799. 

And  see  Gibson  v.  Hunter,  in  error,  2 
H.  Bla.  288.  post  L(d.) 

114.  The  payee  of  a  bill  sends  it  by 
post  to  the  drawee,  requesting  him  to 
accept  it  and  to  hand  it  over  to  an  agent, 
according  to  the  course  of  dealing  be- 
tween the  parties.  The  drawee  retains 
the  bill  beyond  the  usual  time.  This 
amounts  to  an  acceptance.  Hartley  v. 
Martin,  1  Campb.  425.  Ellenborough, 
C.  J.  1806. 

S.  C.  Bayley,  81,  n.  S.  P.  Trimmer 
y.  Oddie.  Ibid.  88,  and  Chitty  on 
fiiUs,  242,  n.  2. 

1 15.  But,  by  the  usage  of  L(»don,  a 
banker*s  cheque  coming  through  an- 
other banking  house,  may  be  retained 
W  the  drawee  till  five  o'clock  in  the 
aneroooi^  of  the  day  it  is  presented  for 
payment,  and  then  retumea  at  the  clear- 
ing house.  Femandey  v.  Glynn,  1 
Campb.  426,  n.  Ellenborough,  C.  J 
1806. 

And  see  Turner  v.  Mead,  1  Strange, 
415,  416.  Howard  v.  Bank  of  Eng- 
land,  ibid.  550. 

116.  A  promise  to  accept  a  ncm-exist- 
iog  bill,  does  not  aonount  to  an  accept- 
ance, except  with  respect  to  a  party. 
v4io  is  thereby  induced  to  take  it.  Miln 
Y.  Pre$t  and  mofW,  Halt,  181.  Gibbs, 
C.  J.  1816. 

117.  A  conditional  verbal  acceptance 


binds  the  drawee  as  toon  at  the  oondi- 

tion  is  satisfied.     Ibid. 

118.  Where  the  drawee  says  to  the 
holder,  **  If  vou  will  send  the  bill  to 
our  counting-house,  I  will  give  diree* 
tions  for  its  being  accepted,*'  no  ae* 
tion  will  lie  upon  such  conditional  pro- 
mise, without  shewing  that  the  bill  hai 
been  sent  accordingly.  Anderson  v. 
Hick  and  others,  3  Campb.  179.  Ellen*- 
boTOugh,  C.  J.  1812. 

119.  And  where  the  acceptance  ii 
conditional,  the  plaintiff  cannot  declaiB 
upon  a  general  acceptance,  though  the 
condition  has  been  complied  with. 
Langston  and  others  v.  Comey  and 
others,  4  Campb.  176.  Gibbe,  C.  J. 
1815. 

And  see  Wynne  v.  Raikes,  5  East, 
514.  S.  C.  2  Smith,  98.  Powell  v. 
Monnier,  I  Atk.  61 1. 

120.  There  cannot  be  two  distinct 
acceptances  of  the  same  bilL  Jachon 
V.  Hudson,  2  Campb.  447.  Ellenbo* 
rough,  C.  J.  1810. 

N.  But  in  the  case  of  an  acceptance, 
supra  protest,  there  may  be  a  shiilar 
acceptance  for  the  honour  of  ano^r 
partv.    Beawes'  L.  M.  422. 

121.  Where,  therefore,  a  bill  is  diawn 
upon  A.  in  pursuance  of  an  agreement 
by  which  B.  had  undertaken  to  gua- 
rantee to  the  drawer  the  payment  of  A. -t 
debt;  and  after  the  bill  is  acceprted  1^ 
A.,  B.  writes  an  acceptance  by  himtelf; 
B.  is  not  liable  as  acceptor;  it  is  a  col- 
lateral undertaking  for  the  debt  of  A., 
which  must  be  specially  declared  on. 
Ihid. 

N.  Qu.  whether  B.  b  liable  in  any 
shape,  as  no  consideration  appears  en 
the  face  of  the  instrument  Wain  v. 
Warltersy  5  East,  10,  and  such  an  vn- 
dertaking  seems  not  to  be  within  the 
custom  of  merchants,  as  received  in  this 
country ;  vide  PotJvkr,  Traiti  du  Con» 
trat  de  Change,  part  1 ,  chap.  3.  num.  50. 

122.  Detention  of  bill  by  drawee,  for 
an  unreasonable  time,  amounts  to  am 
acceptance,  or  at  least  to  an  undertakings 
to  accept.  Mason  v.  Barff,  Clatty  on 
Bills,  228.    Ellenborough,  C.  J.  1817. 

D.  (b)  Special  Aoeeptance. 
Post  E  (b). 

123.  The  bolder  of  a  bill  may  ref u  t 
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a  special  acceptance,  in  which  the  mode 
of  payment  differs  in  form  from  that 
required  by  the  hill,  in  an  action  against 
the  drawer.  Boehmv.  Cktrciasand  otherif 

1  Campb.  425.  Ellenboiough,  C.  J. 
1806. 

And  tee  Da  Co$ta  v.  Cole^  Skinn.  272. 

124»  And  upon  a  protest  for  non- 
acceptance,  no  evidence  will  be  admitted 
to  shew  that  payment  in  the  mode  pro- 
posed by  the  drawee,  would  have  been 
eqwvalent  to  a  payment  in  the  terms  of 
thebilL    IHd. 

125.  But  it  has  been  held,  that  where 
a  bill  is  accepted^  jpayahle  at  a  particular 
placey  the  special  acceptance  forms  no 
part  of  the  contract,  and  need  not  be 
noticed  in  the  declaration ;  it  being  in- 
serted merely  for  the  purpose  of  appris- 
ing the  holder  where  ne  may  apply  for 
payment,  not  as  a  condition  restricting 
the  general  liability  of  the  acceptor. 
Lyon  V.  Sundius  ana  Sheriffs  1  Campb. 
423,     Ellcnborough,  C.  JV  1808. 

126.  S.  P.  said  to  have  been  ruled  in 
K«  B.  by  the  whole  court.    Ibid. 

127.  S.?.  Head  and  another  v.Sewell, 
Hoh,363.    Gibbs,C.  J.  1816. 

128.  S.  P.  Macbride  v.  Woodruffe,  2 
Stark.  253.    EUenborough,  C.  J.J817. 

129.  So  a  promissory  note  purporting 
to  be  patyable  at  a  particular  place,  need 
not,  to  charge  the  maker,  b«  presented 
there*  Wild  v.  Rennard.  1  Campb.  425< 
Bailey,  J.  1809« 

130.  Though  the  place  be  inserted  in 
the  body  of  the  note.  Nicholls  v.  BoweSy 

2  Campb.  498.  EUenborough,  C.  J. 
1810. 

S.  P.  cont.  Sanderson  v.  Bowes^  Bay- 
ley,  96, 185.    S.  C.  14  East,  500. 

And  see  Dickinaon  v.  Botoes^  16  East, 
110;  Howe  v.  Bowes^  ibid.  112.  S.  C. 
in  error,  3  Taunt  399,  n.  5  Taunt  30. 
344. 

131.  But  upon  a  case  reserved  by  Sir 
James  Mansfield,  C.  J.  where  the  de- 
fendant had  accepted  a  bill  payable  at  a 
particular  place,  it  was  held,  that  it  must 
oe  presented  there  for  payment  to  charge 
the  acceptor.     CaUaahan  v.  AyUtt^  2 


Campb.  549,  C.  P.  H.  T.  1811.   S.  C. 
3  Taunt.  397. 

132.  In  a  late  case  in  K.  B.  a  deda- 
ra^on  upon  a  bill  accepted  by  the  de- 
fendant, payable  at  C.  S.  S.  and  Co.*s 
without  averring  any  presentment  for 


payment,  was  held  good  upon  Special 
demurrer.  Fenton  v.  Uoundry^  2  Campb. 
656.  K.  B.  E.  T.  1811.  and  S.  C.  13 
East,  459. 

And  see  Rustell  v.  Exon,  4  M.  and  S. 
505.  Bayley,  185,  n.  (7) 

133.  But  v/here  a  bill  is  drawn  on  the 
defendant  •*  payable  in  London,**  it 
must  be  shewn  that  it  was  presented  at 
the  place  indicated  by  the  acceptance. 
Hodge  v.  Fillis,  3  Campb.  463.  EUen- 
borough, C.  J.  1613. 

134eBut  a  subseauent  promise  of 
payment  dispenses  witn  such  evidence^ 
Jbfd. 

135.  An  action  at  law  cannot  be 
maintained  against  the  acceptor  of  a 
bill  lost  after  indorsement,  but  which 
does  not  appear  to  h^ve  been  destroyed, 
although  a  bond  of  indemnity  have  been 
tendered;  nor  can  the  plaintiff  recover 
upon  the  original  consideration.  Pier-- 
9on  V.  HuMiinsony  2  Campb.  211,  6 
Esp.  126.     EUenborough,  C.  J.  1809. 

136.  Nor  if  one  half  of  a  note  be  pro- 
duced. Mayor  and  others  v.  Johnson  and 
Eatony  3  Campb.  324.  EUenborough, 
C.  J.  1813. 

N.  This  was  the  case  of  a  country 
bank  note;  and  the  part  produced  con- 
tained the  defendant's  signature.  If,  as 
is  usuaUy  the  case,  the  note  in  questioa 
only  bore  one  signature  originally,  the 
the  lost  half  would  be  waste  paper.  But 
thb  point  seems  not  to  have  been  raised. 

137.  But  where  a  biU,  specially  in- 
dorsed to  the  plaintiffs  by  the  payee,  and 
by  them  not  indorsed  over,  was  lost  after 
acceptance,  it  was  held,  diat  the  plain- 
tiffs were  entitled  to  recover.  Long  amd 
others  v.  BaHHe^  2  Campb.  214,  n. 
EUenboroueh,  C.  J.  1805. 

N.  For  the  loser's  remedy  in  equi^, 
see  Walmdy  v.  CkUd,  1  Vex.  341.    Ex 

COreenwayy  6  Ves.  812 ;  Massop  v. 
^  16  Ves.  430;  Pothier,  Traitfe 
du  Contrat  de  Change,  part  1.  chap.  5. 
num.  130,  1,  2. 

138.  The  date  of  the  acceptance  of  a 
bUl  payable  after  sight,  neea  not  be  m 
the  hand-writing  of  the  acceptor.  Glos^ 
sop  y.  Jacob,  4  Campb.  227.  1  Stark. 
69.    EUenborough,  C.  J.  1815. 

13^.  Acceptor  of  accommodation  bills 
may  reclaim  them  in  the  hands  of  the 
indorsee  of  payee,  for  whose  aocommcH 
dation  they  were  drawn,  if,  when  they 
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&11  due,  the  balance  between  payee  and 
imbisee,  to  whom  they  have  been  re- 
mitted on  account,  be  in  favour  of  payee, 
but  if  not  reclaimed,  the  lien  of  indorsee 
for  subsequent  advances  revives.  At- 
wood  and  another  v.  Crowdie  and  an- 
other^  1    Stark.    483.     Ellenborough, 

C.  J.  1816. 

And  the  court  refused  a  rule  for  a 
new  trial     Ibid. 

D.  (c)  How  cancelled, 

134.  A  drawee  by  putting  his  name 
on  the  bill,  makes  himself  irrevocably 
liable  ;  and  if  the  acceptance  be  legible, 
though  cancelled,  he  is  liable  as  accep- 
tor, Thomlon  and  another  v.  Dick  and 
another^  4  Esp.  270.  Ellenborough, 
C  J.  1803. 

S.  P.  Tttfiimer,  or  Trimmer^  v.  Oddie, 
per  Lord  Kenyon,  Bayley,  88. 

Sed  vide  Chitty,  204,  n.  9.  Bentinck 
V.  Dorrien,  6  East,  199.  S.  C.  2  Smith, 
337.  PatonY.  Winter,  1  Taunt.  420,  3. 
Bayl.  88,  9,  and  authorities  there  cited. 

135.  But  if  the  writing  on  the  bill  be 
not  le^ble,  it  seems  doubtful  whether 
the  plaintiff  should  declare,  as  upon  an 
accepted  or  a  defaced  bill.     Ibid. 

And  see  Tumtner,  v.  Oddie,  Bayley, 
88.  post,  1.  (e). 

136.  Where  a  banker's  clerk  cancels 
a  cheque,  and  afterwtirds  writes  under, , 
it  "  Cancelled  by  mistake,^^  the  banker 
may  return  the  cheque  unpaid.  Feman^ 
dmf  v.  Gl^KRy  1  Campb.  426,  n.  Ellen- 
borough,  C.  J.  1806. 

Jlflper.v.  Birkbeck,  15  East,  17,  9, 
ace. 

D.  (d)  Acceptor  of  bill  and  maker  of 

note,  how  far  liable. 

137.  Acceptor  of  bill  payable  in  Eng- 
land, is  only  liable  to  the  extent  of  the 
sum  specified  in  the  bill,  with  5  per 
cait.  mterest  He  is  not  chargeable 
with  re-ezchange,  foreign  interest,  or 
expenses.  Woolsey  v.  Crawford,  2 
Campb.  445.  Ellenborough,  C.  J. 
1810.  '  ^ 

N.  According  to  Pothier,  the  drawee, 
by  aoc^i^,  accedes  to  all  the  obliga- 
tkoi  of  the  drawer ;  and  he  expressly 
enumerates  interest,  expenses,  and  re- 
exchange  ;  Traite  du  Contrat  de  Change, 


part  1.  chap.  4.  art.  6.  num.  117.  But 
m  Napier  v.  Shneider,  12  East,  420,  the 
court  refused  to  refer  it  to  the  master  to 
compute  what  was  due  from  the  accep- 
tor for  re-exchange,  &c.  as  he  could  not 
try  foreign  customs.  See  also  Code  de 
Commerce,  Liv.  1,  Tit.  8,  sect.  1,  §  3. 

138.  Upon  a  note  payable  imme- 
diately, in  case  of  the  non-payment  of 
instalments,  interest  upon  the  whole  sum 
is  due  from  the  time  of  failure,  not 
merely  upon  the  accruing  instalmenti. 
Blake,  executor  of  Dale,  v.  Lawrence,  4 
Esp.  147.     Ellenbbrough,  C.  J.  1802. 

139.  A  tender  of  money  due  on  a 
promissory  note,  although  accompanied 
with  a  request  to  have  the  note  delivered 
up,  is  sufficient  to  stop  the  running 
interest.  Dent  v.  Dxmn,  executrix,  8fc. 
3  Campb.  2\)iu  Ellenborough,  C.  J. 
1812. 

1 40.  In  an  action  on  a  foreign  note, 
payable  in  the  currency  of  the  country, 
the  verdict  was  regulated  by  the  course 
of  exchange  at  the  time  of  action  brought. 
Houriet  and  another  v.  Morris,  3  Campb. 
303.     Ellenborough,  C.  J.  1812. 

N.  But  see  PoUard  v.  Herries,  3  Bos. 
and  Pul.  335.  where  it  was  ruled,  that 
the  calculation  should^be  made  from  the 
state  of  the  exchange  at  the  time  of  the 
demand  of  payment.     And  see  mellish 

Simeon,  2  H.  Bla.  378. 


D.   (e)   Where  discharged. 

141.  The  holder  may  resort  to  the 
acceptor  ailer  taking  security  from  the 
drawer,  or  discharging  him  out  of  exe- 
cution. Smith  V.  Knox,  3  Esp.  46. 
Eldon,  C.J.  1799. 

Ex  parU  Smith,  3  Bro.  Ch.  Ca.  1. 
Ex  parte  Wilsm,  11  Ves.  410. 

And  see  Hayling  v.  Mulhally  2  Bla. 
1235 ;  English  v.  Darley,  2  Bos.  and 


Pul. 


Vinn.  Sel.  Jur.  Qusest.  lib.  2. 


62. 
cap.  42.  passim. 

142.  Or  after  suffering  three  months 
to  elapse  without  demanding  payment 
from  the  acceptor,  during  which  period 
the  drawer  becomes  insolvent.  Arulerson 
V.  Cleland,  Esp.  D.  N.  P.  58.  Lord 
Mansfield,  C.  J.  1779. 

Vide  post,  155. 

143.  A.  makes  a  promissory  note  in 
favour  of  B.  for  the  accommodation  of 
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the  latter.  The  note  is  indorsed  to  C. 
with  notice  of  the  want  of  consideration; 

B.  becoming  insolvent,  C.  accepts  a 
dividend,  and  covenants  not  to  sue  him. 
Held,  that  €•  may  still  sue  A.,  though 
in  the  event  of  his  recovering  the  amount 
from  A.,  B.  will  again  become  liable  to 
be  sued  through  the  act  of  C.  Mallett 
V.  Thompson^  b  Esp.  178.  Ellenborough, 

C.  J.  1804. 

Cont.  for  the  above  reason,  Pothier, 
Trait^  du  Contrat  de  Change,  part  I. 
chap.  6.  num.  180. 

144.  It  has  however  been  held,  that 
if  indorsee  of  bill,  with  notice  of  its 
being  accepted  without  consideration, 
receive  part  from  drawer  and  give  him 
time  for  the  payment  of  the  residue,  the 
acceptor,  who,  under  such  circumstances 
is  a  mere  Kurety,  is  discharjsred.  Laxton 
V.  Peat^  2  Carapb.  185.  Ellenborough, 
C.  J.  1809. 

And  see  Pothier,  Trait^du  Contrat  de 
Change,  part.  I.  chap.  6.  num.  177,  8 

145.  E  contra^  by  giving  time  to  the 
Accommodation  acceptor,  he  does  not 
discharge  the  drawer.  Collott  and  oUiers 
V.  Uaifhy  3  Campb.  281.  Ellenborough, 
C.J.  1812. 

146.  But  in  a  subsequent  case  it  was 
held,  that  the  indulgence  to  the  drawer, 
where  p^'ment  has  regularly  been  de- 
manded from  the  acceptor,  will  not  dis- 
charge the  latter ;  and  Laxton  v.  Peat 
was  doubted.  Kerrison  v.  Cooke^  3 
Carapb.  362.     Gibbs,  J.  1813. 

N.  The  court  of  C.  P.  have  since  held 
that  nothing  but  payment  or  a  release 
will  discharge  the  acceptor.  Fentum  v. 
Pococifc,  5  Taunt.  193. 

147.  An  acceptor  cannot  avail  him- 
self of  a  renuntiation  of  the  holder's 
claim  upon  him,  unless  it  be  express 
and  for  consideration.  Parker  v.  Leigh, 
2  Stark.  228.  Ellenborough,  C.  J. 
1817. 

148.  Where  an  accommodation  bill  is 
accepted  for  a  particular  purpose,  the 
holder,  after  notice  that  this  purpose  is 
satisfied,  cannot  apply  it  to  a  different 
object.  Cartwrigki  v.  WiUiamSj  Chitty 
on  Bills,  241.  Sitt.  at  Guildhall  after 
H.  T.  1818. 

Ace.  post,  I.  (a)  287. 

149.  In  a  parol  discharge  of  an  ac- 
ceptance, the  language  employed  must 
amount  to  ap  unconditional  renuntiation 


of  the  holder's  claim.  WhaHf-u  aiid 
others,  v.  Trickcr  and  ethers,  1  Campb. 
35.     Ellenborough,  C.  J.  1807. 

Ace.  Dingwall  v.  Dunster,  Dotig. 
235,  47. 

150.  The  holder  of  a  bill  which  is 
overdue,  gives  in  a  blank  schedule  under 
an  insolvent  act.  This  does  not  amount 
to  an  acknowledgment  that  the  bill  has 
been  satisfied,  so  as  to  discharge  the 
acceptor.  Hart  v.  Sarah  Newman,  3 
Campb.  13.   Ellenborough,  C.  J.  1811. 

151.  Acceptor  of  a  bill  drawn  to  the 
order  of  a  fictitious  payee,  cannot  be 
sued  by  an  indorsee,  unless  the  acceptor 
were  a  party  to  the  fraud,  or  had  re- 
ceived the  value.  Bennett  v.  Famell,  1 
Campb.  130,  80,  c.  Ellenborough, 
C.  J.  1807,  and  K.  B.  1808. 

And  sec  ex  parte  Allev,  Co.  B.  L. 
184,  5. 

152.  In  an  action  on  a  note,  the  de* 
fendant  cannot  set  up  a  verbal  agree- 
ment entered  into  at  the  time  the  note 
was  made,  whereby  the  plaintiff  under- 
took to  accept  a  renewal  of  the  note,  in 
lieu  of  pa3rment  at  maturitv-  Hoare  and 
otliers,  V.  Graham  attd  another^  3  Campb. 
57.     Ellenborough,  C.  J.  1811. 

153.  The  party  who  accepts  a  bill 
payable  at  his  banker's,  is  not  discharged, 
by  the  neglectof  the  holder  to  present  the 
bill  for  several  months  after  it  falls  due, 
and  the  intervening  bankruptcy  of  the 
banker;  bankers  having  funds  of  the 
acceptor's  in  their  hands.  Sebag  v. 
AbitboU  1  Stark.  79.  Ellenborough, 
C.  J.  1815. 

And  the  court  of  K.  B.  set  aside 
a  nominal  verdict  for  the  plaintiff. 
Hid. 

154.  A  party  taking  a  bill  from  the 
drawer  with  luiowledge  of  its  being  an 
accommodation  bill,  can  only  recover 
from  the  acceptor  the  balance  really  due 
to  himself  from  his  indorser.  J(me9  and 
others,  v.  Hil>bert,  2  Stark.  304.  Bay- 
ley,  J.  1817. 

155.  In  an  action  against  acceptor,  it 
is  no  defence  that  the  oill  was  indorsed 
over  by  plaintiffs  to  A.,  who  had  held  it 
three  months  after  due,-  and  had  re- 
ceived another  bill  from  drawer,  for 
the  purpose  of  taking  it  up.  Buzzard 
V.  Flecknoe^  1  Stark.  333.  Ellenbo- 
rough, C.  J.  1816. 

Vide  ante,  142. 
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E.  Prbsentment  for  payment.  I 
E.  (a)  When  necessary. 

156.  Before  a  bill  becomes  due,  the 
holder  is  informed  by  the  drawees  that 
they  have  no  effects  in  hand.  On  the  da^» 
the  drawer  tells  the  holder  he  will 
endeavour  to  provide  effects,  and  will 
see  him  again.  The  bill  must  be  pre- 
sented to  the  drawees.  Prideaux  v. 
CoUier^  2  Stark.  57.  Ellenborough, 
C.J.  1817. 

E.  (b)  Ai  what  time. 

157.  Three  days*  grace  are  allowed 
on  promissory  notes.  Smith  v.  Kendal^ 
executor,  1  Esp.  231.  Renyon,  C.  J. 
1794. 

S.  P.  ace.  BroumY.  Harradeny  4  T.  R. 
148.  S.  P.  cont.  Dexlaux  v.  Hood^ 
BulL  N.  P.  74.  S.  P.  dub.  Ward  v. 
Honeywood,  Dougl.  61. 

158.  Although  not  made  paysLble  to 
order  or  to  bearer.    Ihid. 

And  the  court  of  K.  B.  set  aside 
a  nominal  verdict  for  the  defendant. 
Ibid,  and  6  T.  R.  123. 

159.  A  demand  of  payment  on  the 
second  day  of  grace,  is  a  mere  nullity. 
Wiffen  V.  Roberts,  1  Esp.  261.  Kenyon, 
C.J.  1795. 

In  France,  by  the  Code  de  Commerce, 
an  days  of  grace  are  abolished ;  liv.  1, 
tit.  8,  8.  5,  num.  135. 

160.  The  holder  of  a  bill  accepted, 
payable  at  a  banking  house,  is  bound  to 
present  it  within  banking  hours.  Parker 
V.  Gordon,  6  Esp.  41.  Ellenborough, 
C.  J.  1806. 

And  the  court  of  K.  B.  refused  a  rule 
to  set  aside  nonsuit ;  7  East»  385. 

S.  P.  admit.  Jameson  v.  Swinton,  2 
Taunt.  224.  And  see  Elford  v.  Teed, 
1  M.  and  S.  28. 

161.  But  six  in  the  evening  is  not 
an  unseasonable  hour  to  apply  at  the 
house  of  a  merchant  or  tradesman  for 
payment  of  an  $u)cepted  bill.  Afor- 
aan  r.  Davison,  1  Stark.  114.  Ellen- 
Dorough,  C.  J.  1815. 

162.  Or  eight  in  the  evening.  Barclay 
V.  BaUey,  2  Campb.  527.  Ellenborough, 
C.J.  1811. 

163.  A  check  received  on  one  day 
should  be  presented  for  payment  on  the 


nelt,  this  being  a  reasonable  tim^  ac- 
cording to  the  law  merchant*  which  is 
neither  to  be  strengthened  nor  controlled 
by  the  practice  prevailing  amonsst  the 
bankers,  on  the  west  side  of  St.  Paul's, 
to  present  cheques  for  payment  on  the 
day  after  they  are  brougnt  by  the  gene- 
ral post,  or  the  practice  on  the  east  side 
of  St.  Paul's,  to  present  such  cheques 
on  the  day  they  are  received.  Rickford 
and  others  v.  Ridge,  2  Campb.  537. 
EUenborough,  C.  J.  1810. 

164.  But  the  holder  has  the  whole  of 
that  day  to  make  the  presentment. 
PocUington  v.  Silvester,  Chitty  on  Bills, 
351.    Gibbs,  C.  J.  1817. 

And  the  court  of  C.  P.  set  aside  a 
verdict  for  the  defendant,  found  con- 
trary to  the  chief  justice's  direction. 
Ibid. 

And  see  Robson  v.  Bennett,  2  Taunt. 
388. 

165.  The  holder  of  a  banker's  cheque 
is  bound  to  forward  it  for  payment  by 
the  post  of  the  day  fbllowmg  that  on 
whicn  he  receives  it.  Sending  it  by  a 
private  conveyance,  which  arrived  an 
hour  later  than  the  post,  .is  not  suffi- 
cient, although  the  bank  never  opened 
on  that  day.  Beedivng  and  others,  v. 
Gower,  Holt,  313.  Gibbs,  C.  J. 
1816. 

166.  The  usage  of  the  excise  to  allow 
an  acceptor  six  days  beyond  the  three 
days  grace,  if  requested,  on  bills  drawn 
specifically  for  tne  king's  money,  on 
pajrment  of  one  shilling  to  the  clerk  for 
nis  trouble,  is  a  genersu  custom  engraft- 
ed on  such  bills,  binding  on  the  parties. 
miford  V.  Hankin,  Esp.  D.  N.  P.  71. 
LordMansfield,  C.J.  1763. 


E.  (b)  At  what  place. 

And  see  ante  A.  (c)  33,  34  D.  (b)— 
post,  G.  (b)  238. 

167.  Presentment  of  a  bill  pade 
payable  at  a  banking-house  to  the 
banker's  clerk  at  the  clearing  house  is 
sufficient.  jR^no^v.  CA€lt/e,2Campb. 
596.     Ellenborough,  C.  J.  1811. 

S.  P.  Robson  V.  Bennett,  2  Taunt. 
388.  Ace.  Dickensonv.  Bowes,  16  East, 
110;  HoiMV.  Bowes,{bid.  112. 

168.  A  place  of  payment  written 
at   the    foot    or    maigin  of    a  note, 

G  2 
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is  not,  in  an  action  against  the  maker,  to 
be  considered  as  part  of  the  contract. 
Price  V*  Mitchell,  4  Campb.  200.  Gibbs, 
C.  J.  18L5. 

169.  But  where  the  place  of  payment 
is  printed  at  tlie  foot  of  the  note,  special 
presentment  must  be  proved.  Treco^ 
thick  V.  Edwin,  1  Stark.  468.  Ellen- 
borough,  C.  J.  1816. 

1 70.  If  a  country  banker's  note  pur- 
port to  be  payable  in  the  country  and  in 
town,  a  country  holder,  residinj^  in  the 
neighbourhood,  is  not  guilty  of  laches, 
if  he  present  it  for  payment  in  town 
only.  Beeching  and  others  v.  Gower, 
Holt,  313.     Gibbs,  C.  J.  1816. 

171.  The  indorser  of  a  bill  payable 
after  sight,  is  not  discharged  by  the  cir- 
cumstarce  of  the  bill  remaining  a  long 
time  in  circulation,  before  it  is  presented 
for  acceptance.  Goupy  and  others  v. 
Harden  and  others.  Holt,  342.  Gibbs, 
C.  J.  1816. 

172.  Where  the  place  of  payment  is 
stated  in  the  body  of  the  note,  such 
statement  is  material,  and  the  omission 
of  it  in  the  declaration  is  not  cured  by 
an  averment  that  the  note  was  duly 
presented.  Roche  v.  Campbell,  3 
Campb.  247.  Ellenborough,  C.  J.  1812. 

F.    PttOTEST. 

1J73.  It  is  not  necessary  to  send  a 
copy  of  the  protest  with  the  notice  of 
non-payment.  Cromwell  et  alt>  v.  i/y/i- 
jom,  2  Esp.  511.     Kenyon,  C.  J.  1796. 

Ace.  Pothier,  Trait^  du  Contrat  de 
Change,  part  I.  ch^.  5.  s.  150. 

Cont.  Cfoostrey  v.  Mead,  Gilb.  Evid. 
79.     S.  C.  B.  N.  P.  271,  2. 

1 74.  Or  to  give  notice  that  a  protest  has 
been  made.  Robins  v.  Gibson,  3  Campb. 
334.     Ellenborough,  C.  J.  1813. 

And  the  court  of  K.  B.  refused  a  rule 
for  a  new  trial.  Ibid  and  1  M •  and  S. 
^8.     Ibid.    Ellenborough,  C.  J. 

And  see  Selw.  N.  P.  325,  n. 

175.  And  semble,  that  the  protest 
may  be  drawn  up  at  any  time  before  the 
trial,  provided  the  bill  be  noted  on  the 
day  it  is  dishonoured.  Chaters  v.  Bell 
et  alt.  4  Esp.  49.     Kenyon,  C.  J.  1801. 

176.  S.  P.  upon  a  second  trial  before 
Ellenboicougb,  C.  J.     Ibid. 

But  a  case  reserved  on  this  point 
was,  after  argument,    directed   to    be 


turned  into  a  special  verdict;  1  Law 
Journal,  315,  K.  B.  E.  T.  1803.  Which 
never  came  before  the  court,  Selw. 
327. 

1 77.  A  bill  protested  for  non-accept- 
ance, need  not  be  protested  for  non-pay- 
ment. Price  V.  Dardell,  Chitty  on  BilUt 
314.  Kenyon,  C.J.  1794,  and  De  la 
Torre  v.  Barclay,  1  Stark.  7.  Ellen- 
borough, C.  J.  1814. 

Contra,  Pothier,  Traite  du  Contrat  de 
Change,  num.  138.  And  see  Orr  v. 
Marjinvis,  7  East,  359,  361. 

178.  To  entitle  the  holder  of  an  inland 
bill  to  interest  and  costs,  a  protest  must 
be  proved.  Boulager  v.  Talleyrand^  2 
Esp.  550.     Kenyon,  C.  J.  1797. 

S.  P.  Harris  v.  Benson,  2  Stra.  910. 

179.  S.  P.  Contra,  Windle  v.  An- 
drews, 2  Stark.  425.  Abbott,  C.  J.  1818. 

180.  But  the  want  of  such  a  protest 
does  not  affect  the  right  to  recover  the 
principal.    Ibid. 

.  S.  P.  Brougk  V.  Parkings,  2  Lord 
Raymond,  992.  S.  C.  1  Salk.  131. 
S.  C.  6  Mod.  80.  Cont.  as  to  Coal 
Notes,  3  Geo.  2.  cap.  26.  s.  7. 

181.  An  express  promise  of  payment 
by  the  drawer  of  a  foreign  bill,  which  has 
been  dishonoured,  b  equivalent  to  an 
admission  that  a  protest  has  been  regu- 
larly made,  in  an  action  against  the  sne- 
rift  for  not  arresting  the  drawer  on 
mesne  process  sued  out  by  the  holder. 
Gibbon  v.  Coggon,  sheriff  of  Essex,  2 
Campb.  188.  Ellenborough.  C.  J. 
1809. 

182.  And  such  a  promise  will  support 
an  allegation  of  due  presentment  to  the 
drawees,  protest,  and  notice  to  the  de- 
fendants. Greenway  and  others^  ▼. 
Hindley,  sued  with  Gregorie,  outlawed. 
4 Campb. 52.  Ellenborough, C.J.  1814. 

183.  A  protest  for  non-acceptance 
and  non-payment  of  a  foreign  bill  of 
exchange,  is  not  necessary  to  charge  the 
drawer,  where  it  is  proved  by  the 
drawee,  that  there  were  no  effects  in 
hand;  though  it  appear  from  a  claim 
which  the  drawer  would  have  had  upon 
the  drawee  as  executor,  if  the  latter  nad 
possessed  assets,  that  the  former  was 
not  altogether  unwarranted  in  expecting 
that  the  bill  would  be  accepted.  L^gge 
V,  Thorpe,  2  Campb.  310.  Ellenbo- 
rough, C.  J.  1810. 

And  the  court  of  K.  B.  discharged  a 
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t\t\e  for  a  new  triaL     fhtd.  and  1 2  East, 
171. 

And  see  12  East,  U7. 


0»  Notice  or  dishonor. 

G.  (a)  How  given, 

184.  Notice  of  the  dishonor  of  a  bill 
may  be  s^ven  by  l^^tter.  havgdon  v, 
HiiUlsy  5  Esp.  157.  Ellmboroui^h.  C.  J. 
1804. 

185.  But  in  such  case  a  copy  of  the 
letter  cannot  be  given  in  evidence, 
without  notice  to  produce  the  originaL 
Ihid. 

186.  Parol  evidence  of  the  contents 
of  a  letter  announcing  the  dishonor  of  a 
bill,  is  not  admissible  without  notice  to 
produce  the  letter,  f^liaw  and  others  v. 
Markhaniy  clerk,  Peake,  165.  Kenyon, 
C.  1792. 

187.  But  it  has  since  been  held,  that 
notice  need  not  be  given  to  produce  the 
letter  containing  notice  oi  dishonor. 
Roberts  v.  Bradshaw,  1  Stark.  28. 
Ellenborough,  C.  J.  1815. 

And  see  ante,  Attorney,  B.  (a)  17. 

188.  Proof  that  duplicate  notices 
were  written,  and  also,  tnat  a  letter  was 
sent  to  the  defendant  on  the  same  day, 
will,  upon  the  non-production  of  the 
letter  aner  notice,  be  evidence  of  notice 
of  dishonor,  without  shewing  the  con- 
tents of  the  letter,  or  otherwise  connect- 
ii^  it  with  the  notices,     [hid. 

And  the  court  refused  a  rule  for  a  new 
trial.     Ibid, 

189.  Proof  that  a  letter  containing 
notice,  was  deUvered  to  a  person  at  the 
house  in  which  the  defendant  lodged, 
and  that  the  same  letter  was,  on  the 
next  morning,  thrown  into  the  plaintifTs 
bouse,  is  presumptive  evidence  of  notice 
to  the  defendant.  Stedman  v.  Gooch, 
1  Esp.  4,  5.     Kenyon,  C.  J.  1793. 

190.  It  is  not  sufficient  to  shew  that 
it  was  written  by  a  merchant  in  his 
counting-house,  and  put  down  upon  a 
table  for  the  purpose  of  being  carried 
from  tbence  to  the  post-office,  and  that, 
by  the  course  of  business  in  the  count- 
ing-house, all  letters  deposited  on  this 
table  are  carried  to  the  iost-office  by  a 
porter.  Hetherington  v.  Kemp,  4  Campb. 
\9X    Ellenborough,  C.  J.  1815. 


191.  But  if  the  porter  is  called,  and 
swears  he  has  put  in  all  letters  which  he 
found  from  time  to  time  on  the  table,  it 
is  sufficient.     Ibid. 

192.  Or  if  a  letter  of  the  defendant's 
is  produced,  wherein  he  acknowledges 
the  receipt  of  a  letter  from  the  plaintiff, 
of  the  same  date,  thoujrh  without  refer- 
ring to  the  contents.   Ibid, 

193.  Where  a  bill  is  drawn  in  Ja- 
maica, in  favour  of  A.,  who  remains  there 
after  the  bill  is  dishonoured,  notice  left 
at  A.'s  residence  in  England  is  sufficient. 
Cromwell  €t  alt,  v,  Uynson^  2  Esp.  511. 
Kenyon,  C.  J.  179G. 

194.  To  give  notice  of  the  dishonor 
of  a  foreign  bill,  it  is  sufficient  to  put  a 
letter  of  advice  in  the  post-office  nere, 
notwithstanding  the  irrejjularity  of  tlie 
foreign  post.  KnfU  and  others  v.  IVeston 
and  othiers,  3  Esp.  5^.  Kenyon,  C.  J, 
1799. 

And  see  Saunderson  v.  Judge,  2  H, 
Bla.  509,  11 ;  Darbishire  v.  Parker,  6 
East,  3,  9.  S.  C.  2  Smith,  195 ;  Parker 
V.  Gordon,  7  East,  385.  S.  C.  3  Smith, 
358. 

But  see  Pearson  v.  CraUan,  2  Smith, 
404 ;  Pothicr,  Traitd  du  Contrat  de 
Change,  part  1,  chap.  5,  sect.  2,  art. 
1,§4. 

195.  A  bill  was  presented  for  payment 
on  the  4th,  by  a  notary,  on  behalf  of  the 
p2^yee*s  bankers.  The  notary  brought 
the  bill  back  to  the  bankers  dishcMQored, 
on  the  morning  of  the  5th.  On  the  same 
day  it  was  returned  to  the  payees,  who, 
in  the  course  of  the  sixth,  sent  a  letter  to 
the  drawer  by  the  twopenny  post;  all 
the  parties  residing  within  the  delivery. 
Held,  that  this  was  sufficient  notice. 
Scott  OTid  others  v.  Lifford,  1  Campb. 
246.     Ellenborough,  C.  J.  1808. 

Rule  nisi  for  a  new  trial,  on  the 
ground  that  the  notice  was  too  late,  and 
that  it  was  sent  by  an  improper  convey- 
ance, refused  in  K.  B.  Ibid,  and  9 
East,  347. 

196.  In  the  last  case,  it  did  not  appear 
in  evidence  at  what  hour  of  the  day  the 
letter  was  put  into  the  office ;  but  it  haft 
since  been  held,  that  a  party  being  bound 
to  give  notice  of  the  dishonor  of  a  bill  on 
the  day  after  that  on  which  it  reaches 
him,  it  is  not  sufficient  to  put  a  letter 
into  the  twopenny  post  after  Jive  in  the 
afternoon;  as,  by  tne  course  of  the  pott. 
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such  letters  will  not  be  delirered  till 
the  next  mornii^.     Smith  v.  MnUettj 

3  Campb.  208.    EUenborough,  C.  J. 
1811. 

And  see  Bayley,  125. 

197.  To  entitle  a  person  to  avail  him- 
self of  the  twopenny  post  in  sending  no- 
tice, it  is  not  necesss^  that  the  parties 
should  reside  at  remote  points  within  the 
delivery.  Ht/tonv.  Fairdouah^  2  Campb. 
633.     Lawrence,  C.  J.  1811. 

198.  It  is  sufficient  if  the  letter  be  put 
into  the  office  early  enough  to  reach  its 
destination  on  the  evening  of  the  day 
following  that  on  which  the  bill  was 
dishonored,  though  the  parties  reside 
within  a  short  distance  from  each  other. 
Ibid. 

1 99.  Notice  of  dishonor  must  be  given 
by  or  on  the  behalf  of  the  holder ;  it  is 
not  sufficient  that  the  defendant  has  been 
informed  of  the  non-payment  of  the  bill 
^  an  unauthorized  stranger.  Steunni  v. 
Kennett^  2  Campb.  177.  Ellenborough, 
C.  J.  1809. 

But  see  Insurance,  O.  (a)  1. 

200.  But  notice  from  any  person  who 
is  a  party  to  the  bill  is  sufficient.  Wilson 
V.  Sumbey,  1  Stark.  34.  Ellenborough, 
C.  J.  1815. 

201.  Notice  from  the  acceptor  is  suf- 
6cient.     Rother  cmd  another  v.  Kierauy 

4  Campb.   87.      Ellenborough,  C.  J. 
1814. 

202.  It  is  not  sufficient  that  the  party 
sought  to  be  charged,  has  received  notice 
of  the  dishonor  of  a  bill  as  many  days 
as  there  are  subsequent  indorsees,  unless 
it  be  shewn  that  each  gave  notice  within 
a  day  after  he  received  it  Marsh  v. 
Maxwell^  2  Campb.  210.  Ellenborough, 
C.J.  1811. 

203.  S.  P.  contra.  Cutler  and  another 
V.  Boddy,  Chitty  on  Bills,  406.  Ellenr 
borough,  C.  J.  1814. 

204.  A  spedal  case  appears  to  have 
been  afterwards  reservea  on  this  point. 
Turner  v.  Leach.    Ibid. 

And  see  McQueen  v.  Farquharf  11 
Ves.478. 

205.  Notice  sent  by  a  private  hand 
on  the  25th,  beii^  the  day  after  it 
reached  the  party,  is  sufficient,  although 
the  mail  set  out  early  in  the  morning  of 
the  25th.  Bancroft  v.  HaU,  Hoh,  476. 
BayW,  J.  Lancaster,  1816. 

206.  Notice  may  be  given  at  a  count- 


ing-house between  Q  and  7  in  the  even- 
ing.   Ibid* 

207.  If  the  drawer  or  indorser  of  a 
bill,  receive  due  notice  of  dishonour  from 
his  immediate  indorsee,  he  is  liable  to  a 
subsequent  indorsee  from  whom  he  had 
no  direct  notice.  Jameson  and  others  v. 
Swinton^  2  Campb.  373.  Lawrence,  J. 
1809.  : 

S.  C.  not  S.  P.  2  Taunt.  224.  S.  P, 
ace.  Shaw  v.  Crofts  Chitty,  239.  S.  P, 
cont.  ex  parte  Barclay ^  7  Ves.  598. 

208.  A  remote  indorsee  of  a  disfao- , 
noured  cheque,  is  not  bound  to  apply 
for  pajrment  to  the  drawer,  or  to  give 
him  notice  of  the  dishonour;  for  the 
purpose  of  chargmg  an  intermediate 
par^,  it  is  sufficient  to  give  notice  to 
such  party.  Richford  and  others  v. 
Ridge,  2  Campb.  537.  Ellenborough^ 
C.J:1810. 

Vide  post  G.  (c)'239,  note. 

209.  Notice  of  the  dishonour  of  a 
bill,  is  sent  to  an  indorsee  of  the  Jewish 
persuasion  on  the  8th  of  October,  the 
greatest  Jewish  festival  in  the  year. 
Notice  from  him  to  the  indorser,  by  let- 
ter put  into  the  general  post  office  on 
the  9th,  was  sufficient.  Lindo  v.  LTn*- 
worth^  2  Campb.  602.  Ellenborough, 
C.J.  1811. 

210.  Absence  from  home,  occasioned 
by  the  dangerous  ilhiess  of  the  party's 
wife,  was  ruled  to  be  no  excuse  rot  not 
forwarding  a  notice  which  had  been  sent 
to  him.  Turner  v.  Leach^  Chitty  on 
Bilhi,  275.    Ellenborough,  C.  J.  1818. 

Vide  tamen,  Hilton  v.  Shepherd,  6 
East,  15. 

211.  Notice  of  dishonour  may  be 
given  immediately,  upon  the  refusal  of 
the  payment,  by  the  maker  of  a  note, 
without  waiting  to  see  whether  it  will 
be  taken  up  in  the  course  of  the  day. 
Burhridge  v.  Manners^  3  Campb.  193. 
Ellenborough,  C.  J.  1812. 

212.  The  notice  need  not  state  the 
liability  of  the  ^urtv  to  whom  it  U 
given.  Shaw  v.  Croj/t,  Chitty  on  Bills» 
284.     Kenyon,  C.J.  1798. 

G.  (b)  fFhen  necessary* 

213.  The  payee  of  a  note,  who  has  DO 
effects  in  the  hands  of  the  maher,  is  not 
entitled  to  notice.  Comey  v.  Afendez  cis 
Costa,  I  Esp.302.    Buller,  J.  1795. 
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$.  P.  Dt  Berl  V.  Atkinson^  2 IL  Bla. 
336. 

214.  S.  P.  contra.  Free  and  others  v. 
Hawkins,  Holt,  550.   Gibbs,  C.  J.  1817. 

But  see  Appendix  I. 
Et  vide  Smith  v.  Becket,  13  East,  187. 
Bayley,  136,  n. 

215.  So  the  drawer  of  an  accommo- 
d?tioQ  bilL  Collott  and  others  v.  llaigh, 
3  Campb.  281.  Eilenborough,  C.  J. 
1812. 

N.  And  in  France,  the  proof  of  assets 
lay,  and  lies,  upon  the  drawer ;  Pothier, 
Traite  du  Contrat  de  Change,  part  1. 
chap.  5.  num.  157.  Code  de  Comm. 
L  l.tit^S.  §.  2.  num.  117. 

216.  But  the  indorser  of  a  hill  is,  in 
all  cases,  intitled  to  notice,  though  the 
drawer  have  no  effects  in  the  hands  of 
the  drawee,  Wilkes  and  others  v.  Jacks, 
Peake,  202.     Kenyon,  C.  J.  1793. 

Ace.  Brown  v.  Maffey,  15  East,  216. 
S.  C.  Bayley,  137. 

217.  is.  P.  contra  Sisson  v.  TlMmlin^ 
Mm,  Selw.  N.  P.  324,  n.  Eilenborough, 
C.  J.  1805. 

And  see  Pothier,  Trait^  du  Contrat  de 
Change,  part  1,  chap.  5.  num.  157,  8. 

218.  Where  the  acceptor  is  indebted 
to  the  drawer,  an  agreement  between 
them  that  the  latter  shall  take  up  the 
bill,  will  not  dispense  with  notice.  Sta^ 
pUs  V.  Okines,  1  Esp.  333.  Kenyon, 
C.  J.  1795. 

Ace.  Nicholson  v.  Gouthit,  2  H.  Bla. 
607.  Esdaile  v.  Sowerhy,  1 1  East,  1 14. 
Brown  V.  Maffey,  15  East,  216.  S.  C. 
Bavley,  137. 

219.  Where  A.  had  deposited  deeds 
with  B.  an  attorney,  for  the  purpose  of 
raising  moaey,  and  B.  had  accepted  a 
draft  on  account  of  the  intended  mort- 
gage, the  jury  found,  that  these  deeds 
were  the  dOfects  of  A.  in  the  hands  of 
B.,  though  no  money  had  been  raised. 
Walwyn  and  others  v.  St,  Quintin,  2  Esp. 
514.     Evre,  C.  J.  1796. 

220.  And  where,  for  the  accommo- 
dation of  A.,  the  owner  of  the  deeds,  C. 
drew  upon  B.  in  favour  of  A.,  it  was 
ruled,  that  C.  was  intitled  to  notice. 
Ibid. 

But  upon  a  motion  for  a  new  trial,  the 
iCourt  of  C.  P.  decided,  that  notice  was 
oot  necessary;  1  Bos.  and  Pul.  651. 

An4  see  Vendor  and  Purchaser, 
F.  post. 


221.  If  the  drawer  had  effects  in  the 
hands  of  the  drawee,  want  of  notice  is 
not  excused  by  shewing  that  he  was  not 
damnified.  Dennis  v.  Morricc,  3  Esp. 
158.     Kenyon,  C.  J.  1800. 

Sed  vide  Pothier,  Traite  du  Contrat 
de  Change,  part  1.  chap.  5.  num.  157, 8. 

222.  Where  one  of  three  drawers  of  a 
bill  is  likewise  the  acceptor,  notice  of 
dishonour  is  unnecessarj'.  Porthonse  v. 
Parker  and  otiiers,  1  Campb.  82.  Ellen- 
borough,  C.  J.  1807. 

And  see  Jacaud  v.  French,  12  East, 
317. 

223.  The  holder  of  a  bill  is  excused 
from  giving  notice  of  non-payment  to 
the  party  mtended  to  be  cliarged,  of 
whose  place  of  abode  he  is  ignorant; 
provided  he  use  reasonable  diligence  in 
finding  it  out.  Bateman  v,  Joseph,  2 
Campb.  461.  Eilenborough,  C.  J. 
1810. 

224.  Whether  such  inquiry  has  been 
conducted  with  due  diligence,  is  a  ques- 
tion, not  of  law  but  of  fact.     Ibid. 

And  the  court  refused  a  rule  for  a 
new  trial.     Ihid.  and  12  East,  433. 
Contra  Sturges  v.  Derrick,  Wightw.  76. 

225.  An  inquiry  for  the  residence  of 
an  indorser,  made  at  the  place  at 
which  the  bill  purported  to  be  pavable, 
is  not  sufficient.  Beveridge  v.  Burgis, 
3  Campb.  262.  Eilenborough,  C.  J. 
1812.  • 

226.  Where,  upon  inquiry,  it  appears 
that  the  person  entitled  to  notice  has  left 
the  kinsaom,  no  laches  is  imputable  to 
the  holder,  unless  it  can  be  shewn  that 
he  knew  where  the  party  might  have 
been  found.  Harrison  v.  Fitzhenry,  3 
Esp.  240.    Le  Blanc,  J.  1800. 

227.  Notice  is  not  necessary,  where 
it  appears  that  the  defendant,  the  drawer, 
had  no  effects  in  the  hands  of  the  drawee, 
though  he  had  some  reason  to  expect 
that  the  bill  would  be  accepted  on  ac- 
count of  a  claim  which  he  nad  against 
the  drawee's  testator.  Legge  y,  Thorpe, 
2  Campb.  310.  Eilenborough,  C.  J^ 
1810. 

And  the  court  of  K.  B.  discharged 
a  rule  for  a  new  triat  Ihid.  and  12  East, 
171. 

And  see  the  observations  of  Le  Blanc, 
J.  12  East,  177. 

223.  Secus,  where  the  expectation  is 
grounded  upon  the  consignment  of  a 
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i'argo  actually  thippcd,   altlioueh  the 

5o(Si  perish  before  they  reach  the 
rawee.  Rucktr  and  another  v.  Hiller, 
3  Canipb.  217.  EUenborough,  C.  J. 
1812. 

229.  S.  P.  ruled  in  Robins  v.  Cribson^ 
s  3  Campb.  334.     EUenborough,  C.  J. 

1813. 

And  see  12  East,  175;  ex  parte^ 
Heath,  2  V.  and  B.  240. 

230.  It  is  not  a  sufficient  ground  to 
dispense  with  the  proof  of  notice,  that 
the  balance  of  a  fluctuating  account  be- 
tween the  drawer  and  tne  drawee  is 
against  the  former.  Blackhan  v.  Doren^ 

V  2  Campb.  503.     EUenborough,  C.  J. 
1810. 

231.  Or  that,  when  the  bill  was  pre- 
sinUdy  the  drawer  was  largely  indeoted 
to  the  drawees,  who  had  appropriated 
all  the  effects  of  the  drawer  in  their 
hands  towards  the  liquidation  of  their 
debt ;  unless  such  appropriation  were 
made  with  the  privity  of  the  drawer. 
Ibid. 

N.  The  state  of  the  accounts,  at  the 
time  the  bill  was  drawn,  does  not  appear. 
But  in  Orr  v.  Maginnis^  7  East,  359, 
61.  3  Smith,  328,  it  was  held  that 
/  this  alone  was  material.  Claridge  v. 
Dalton,  4  M.  and  S.  226. 

232.  If  the  drawer  has  effects  in  the 
hands  of  the  drawee  at  any  time  whilst 
the  bill  is  running,  he  is  intitled  to  no- 
tice of  dishonour.  Hammond  and  otlurs 
T.  Dufrene^  3  Campb.  145.  Ellen 
borough,  C.  J.  1811,  and  K.  B.  1812. 

233.  After  notice  of  non-acceptance, 
jMtice  of  non-payment  need  not  be  given. 

Trice  v.  DardeU,  Chitty  on  Bills,  300, 
KtnycMuCJ.  1794. 

Contra^  Pothier  Trait^  du  Contrat  de 
Change,  part  1,  chap.  5,  sect,  2,  art.  1, 
I  3,  num.  138.' 

234.  It  is  no  excuse  for  not  giving 
notict  to  the  drawer  of  non-payment  by 

.  the  acceptor,  that  the  latter  had  pre- 
viously informed  the  drawer  of  his  in- 
ability to  fulfil  his  engagement,  and  has 
ghren  the  drawer  part  ofthe  amount  for 
the  purpose  of  enabling  him  to  take  up 
the  bill,  which  he  has  engaged  to  do. 
Baker  v.  Birch,  3  Campb.  107.  Ellen- 
iDoroiv^h.  C.J.  1811. 
Anirr  v.  Jurdison,  16  East,  105. 
;i^*.  But  in  such  case  the  sum  ad- 
}fim6td\y  ibt  acceptor  to  tha  drawer^ 


may  be  recovered  by  the  holder  of  the 
bill,  as  money  had  and  received  to  hia 
use.     Ibid, 

236.  The  drawer  of  a  bill,  which  is 
destroyed  by  accident,  is  intitled  to  no- 
lice  of  non-payment,  though  he  has 
refused  to  give  a  new  bill  according  to 
9  and  10  Will.  111.  cap.  17.  sect.  3.  and 
though  the  drawee  is  bankrupt.  Thack" 
ray  v.  Blackett,  3  Campb.  164.  Ellen- 
borough,  C.  J.  1812.  and  K.  B.  IL 
1812. 

237.  So  where  two  accommodation 
bills  are  drawn  payable  at  different  pe- 
riods, and  whilst  both  bills  are  nmning, 
the  drawer  contracts  engagements  on  the 
account  of  the  acceptor,  to  an  amount 
which  is  fully  covered  by  the  bill  which 
first  becomes  due,  the  drawer  is  intitled 
to  notice  of  dishonour  on  both  bills ;  at 
the  transaction  caimot  be  separated  by 
setting  the  balance  due  from  the  ac- 
ceptor, against  the  first  bill  exclusively. 
Ibid. 

238.  The  maker  of  a  promissory  note, 
payable  at  a  particular  place,  is  not  in- 
titled  to  notice  of  dishonour.  Peorcc  v. 
Pemberthy  and  others,  3  Campb.  26  !• 
EUenborough,  C.  J.  1812. 


G.   (c)  Consequences  ofneglecL 

239.  A  bill  indorsed  by  A.,  B.,C.,  and 
D.,  successively,  is  refused  acceptance ; 
D.  neglects  to  give  notice  of  the  non* 
acceptance  to  C.  but  upon  non-payment 
at  maturity,  he  returns  the  bill  to  B. 
who  takes  it  up  without  notice  of  the 
laches ;  A.  having  been  once  discharged, 
his  liability  is  not  revived  by  the  act  of 
B.  in  paying  the  bill  under  an  ignorance 
ofthe  facts.  Roscow  {Roscoe)  v.  Hardy^ 
2  Campb.  458.  EUenborough,  C.  J. 
1810. 

'  And  the  court  refused  a  rule  to  set 
aside  nonsuit.  Ibid,  and  12  East, 
434. 

N.  Where  the  holder  of  a  dishonoured 
bill  contents  himself  with  giving  notice 
to  his  immediate  indorser,  he  commits 
his  right  to  resort  to  prior  parties  to  the 
chance  of  their  receiving  regular  notice 
through  such  last  indorser.  To  secure 
his  remedy  against  any  party,  he  must 
give  immediate  notice  to  such  party. 
Vida  Pothicr,    Traite    dti    Contrat   da 
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Change,  )»ait  1.  chap.  5.  sect.  2  art.  1. 
^  5.  No.  153.     And  see  Chitty  on  Bills, 
95. 

G.  (d)  When  waved. 


240.  An  admission  by  an  indower  of 
his  liability,  made  without  notice  of  the 
laches  of  the  indorsee,  is  not  binding. 
Rouse^  executory  v.  Redwood^  1  Esp. 
155.     Kenyon,  C.J.  1794. 

N.  And  semble,  that  even  with  notice, 
a  mere  admission  of  liability,  will  not 
he  sufficient  to  char^  an  inaorser  who 
was  not  the  drawer  of  the  bill,  Borradaile 
V.  Lowe^  4  Taunt.  93. 

24  L  Or,  if  the  indorser  were  not 
apprized  of  the  legal  consequences  of 
such  laches.  Rovse  v.  Redwood^  ubi 
snpra;  Chatfield  v.  Paxtony  Chitty  on 
Bibs,  304.     Kenyon,  C.  J.  1798. 

But  see  Bilbiey.  Lundeyy  2  East,  471 ; 
Williams  v.  BartkolomeWy  1  Bos.  and 
Pull,  326;  Stevens  v.  LyncA,  12  East, 
38.  These  cases,  in  which  the  incon- 
venience of  the  rule  laid  down  by  Lord 
Kenyon  was  felt,  and  the  distinctions 
of  the  civihans  were  not  adverted  to, 
seem  to  have  established  that  ignorance 
t>f  the  law  is  in  no  case  an  excuse. 

Sed  vide  Dig.  22.  6.  Pothier,  Trait^ 
de  TActicm  Condictio  indebiti,  part  2. 
sect.  2.  art.  3.  See  also,  Y.  B.  20. 
H.  7.  2  b.  per  Fineux ;  Manser's  case, 
2  Co.  3;  Doctor  and  Student,  Dial.  2. 
cap.  46,  47. 

242.  "  If  I  am  bound  to  pay  it  I 
will,'*  no  waver  of  the  want  of  notice. 
Denms  v.  Morriccy  3  Esp.  158.  Kenyon, 
C.  J.  1800. 

243.  "  My  residence  is  immaterial ; 
I  will  inquire  whether  the  bill  is  paid," 
a  dispensation.  Phxpson  v.  Kneller^  4 
Campb.  285.  and  1  Stark.  116.  Ellen- 
borough,  C.  J.  1815. 

244.  Where  an  indorser,  after  being 
discharged  by  want  of  notice,  has  pro- 
mised to  pav  the  bill,  it  is  still  necessary 
to  shew,  that  payment  has  been  de- 
jnanded  from  tne  acceptor  before  the 
commencement  of  the  action.  Brown 
V.  M*Dermot^  5  Esp.  265.  Ellenbo- 
rongh,  C.  J.  1805. 

245.  But  it  has  since  been  held,  that 
a  promise  to  pay  a  note  after  it  has  be- 
oome  due,  is  presumptive  evidence  of 
presentment,  and  notice,  in  an  action 


against  an  indorser.     Taylor  v.  Joimt, 
2  Campb.  105.     Bayley,  J.  1809. 

Ace.  Lundie  v.  Robertson^  6  East, 
231.  Potter  V.  Rayworthy  13  East,  417. 

246.  But  where  the  drawer,  on  being 
arrested,  merely  offers  to  compromise  ih% 
action,  it  is  neither  an  acknowledgment 
of  notice,  nor  a  waver  of  the  irregularity. 
Cvming  v.  French^  2  Campb.  106.  El- 
lenborough,  C.  J.  1809. 

247.  An  express  promise  of  payment 
by  the  drawer,  is  equivalent  to  notice' of 
dishonour,  in  an  action  against  the  sheriff 
for  not  arresting  him.  Gibbon  v.  Cocf- 
gouy  sheriff  of  Essexy  2  Campb.  188. 
Ellenborough,  C.  J.  1809. 

248.  Notice  of  dishonour  is  dispensed 
with  by  a  letter  of  defendant,  stating  the 
bill  to  nave  been  for  his  accommodation, 
and  that  it  will  be  paid.  Wood  v. 
Browny  1  Stark.  217.  Ellenionffigh, 
C.  J.  1816. 


H.  Liability  op  dra 

DORSERS, 

H.  (a)  When 
(And  see  post,  I.  (< 

249.  A  person  who  pays  \ 
honour  of  an  indorser,  is  not  confined  to 
seek  his  remedy  against  such  indorser, 
but  may  sue  all  the  parties  to  the  bill. 
Mertens  v.  Wrnnington,  1  Esp.  113. 
Kenyon,  C.J.  1794. 

N.  That  was  the  case  of  an  action 
against  the  drawer;  and  in  Bayley,  146, 
8,  it  is  said,  that  the  person  who  pays 
the  bill,  holds  as  upon  a  transfer  irom 
the  party  for  whom  he  made  the  pav- 
ment,  not  as  upon  a  transfer  from  the 
party  paid.  But  Pothier  considers  the 
person  who  pays  a  bill  supra  protesty  as 
clothed  with  all  the  rights  of  the  last 
holder,  (subroge  aux  droits du  creander ;) 
Traits  du  Contrat  de  Change^  part  1. 
chap.  6,  num.  171.  He,  however,  re- 
fers to  a  positive  law;  Ordonnance  de 
1673,  tit.  5.  art.  3.  ibid.  num.  114. 

And  see  Hull  v,  Pit/ieldy  1  Wils.  46. 
S.  C.  Bayley,  148.  Ex  parte  Wacker" 
bathy  5  Ves.  574.  Ex  parte  Lamberty 
13  Ves.  179. 

250.  A.  and  B.  trade  under  the  firm 
of  A.  and  Co. ;  A.  and  C.  likewise  trade 
under  the  same  firm;  B.  is  liable  upon 
a  bill  issued  by  A.  in  the  name  of  the 
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firm,  though  drawn  with  reference  to 
the  concern  carried  on  exclusively  by 
A.  and  C.  Baker  and  others  v.  CnarU 
Um^  Peake,  80.     Kenyon,  C.  J.  1791. 

And  see  Shirriffv.  JFUkeSy  1  East,  48. 
Swan  y.  Steele,  7  East,  210.  S.  C. 
3  Smith,  109.  Ex  parte  Bonbonusy 
8  Ves.  542.  Ex  parte  Gordon^  15  Ves. 
286.  Jacaud  v.  Frenchy  12  East,  322. 
Ridley  v.  Taylor,  13  East,  175.  Emly 
V.  Lye,  15  East,  10. 

251.  Where  bankers,  in  discounting 
a  bill,  give  their  customer  bills  or  notes 
without  indorsing  them,  which  turn  out 
to  be  bad,  the  bankers  are  not  liable. 
Fydell  v.  Clark  et  alt.  1  Esp.  447.  Ken- 
yon,  C.  J.  1796. 

S.  P.  Bank  of  England  v.  Newman, 
1  Lord  Raym.  442.  Ex  parte  Shuttle^ 
worth,  3  Ves.  J.  368.  Emly  v.  Lye, 
15Eafit,7,12. 

2$2.  A  bill  is  draviii  in  favour  of  A.  a 
foreign  merchant,  for  value  to  be  paid  by 
liis  agent,  on  the  next  post  day,  accord- 
ing to  usage.  If  the  agent  make  default 
in  payment,  A.  cannot  sue  the  drawer. 
Puget  de  Bras  v.  Forbes  and  Gregory, 
1  Esp.  117.  Loughborough,  C.  J. 
1792. 

Ace.  Jefferies  v.  Austin,  1  Strange, 
674,  274.  And  see  Smelling  v.  Briggs, 
Bull.  N.  P.  274. 

253.  An  indorser  is  bound  to  take  up 
a  Inll  which  is  returned  for  non-accept- 
once.  Ballingalls  v.  Gloster,  4  Esp, 
568.    EUenborough,  C.  J.  1802. 

And  the  court  of  K.  B.  discharged 
a  rule  for  setting  aside  a  verdict  for  the 
holder.     Ihid.  and  3  East,  481. 

S.  P.  As  to  the  liability  of  the  drawer, 
Briaht  v.  Furrier,  Bull.  N.  P.  269. 
Mitford  V.  Mayor^  DougL  55. 

N.  Pothier,  however,  considers  the 
drawer  as  merely  liable  to  indemnify  the 
holder  against  the  probable  non-pay- 
ment at  maturity.  Traits  du  Contrat  de 
Change,  part  1.  chap.  4.  num.  70. 

That  every  indorser  is  to  be  consi- 
dered as  a  new  drawer,  see  Shower's  ar- 
gument in  Claxton  v.  Smith,  1  Show. 
495.  Smallwoodv.  Vemon,  1  Strange, 
479.  Heylin  v.  Adamson,  2  Burr.  674. 
3  East,  482.  Pothier,  uU  supra,  num. 
79,82. 

254.  In  an  action  against  the  drawer 
of  a  bill,  ivhich  has  been  refused  accept- 
ance, it  is  not  sufficient  to  produce  a 


witness,  who  went  to  the  residence  of  the 
drawee,  and  was  there  told  by  a  person, 
of  whom  the  witness  knew  and  knows 
nothing,  that  the  bill  would  not  be  ho- 
noured. Check,  gent  v.  Roper,  5  Esp* 
175.     EUenborough,  C.  J.  1804. 

255.  The  indorsee  of  a  bill  which  is 
not  produced,  cannot  recover  against  an 
indorser  upon  proof  that  the  bill  wa» 
taken  when  due  to  the  acceptor,  who  had 
absconded  without  returning  it.  Powell 
V.  Roach,  6  Esp.  76.  EUenborough, 
C.  J.  1807. 

And  see  Hart  v.  King,  12  Mod.  310. 
S.  C.  1  Show.  1 64.     S.  C.  Holt,  1 1 8. 

256.  Although  the  defendant  has  ex- 
pressly promised  to  pay,  "  if  the  bill 
could  be  produced.'*     Ihid, 

And  see  Williamson  v.  Clements, 
1  Taunt.  523. 

257.  If  A.,  the  drawer  and  payee  of  a 
bill,  indorse  it  in  blank  to  B.,  who, 
without  putting  his  own  name,  convert* 
A.'s  blank  indorsement  into  a  special 
indorsement  to  C. ;  B.  cannot  be  sued 
as  an  indorser.  Vincent  and  others  v. 
Horlock  and  others,  1  Campb.  442. 
EUenborough,  C.  J.  1808. 

258.  Bills  drawn  in  London  upon  Lis- 
bon, are  indorsed  by  the  defendants  to 
the  plaintiffs,  and  by  them  remitted  to 
Lisbon,  where  thev  are  refused  payment 
in  consequence  of  the  unsettled  state  of 
that  country.  It  is  for  the  jury  to  say, 
whether  there  existed  any  course  of  ex- 
change between  Lisbon  and  London, 
when  the  bills  became  due ;  upon  which 
will  depend  the  defendants*  liability  to 
pay  the  re-exchange  to  the  plaintiff, 
even  though  the  latter  have  refused  to 
accept  the  redrafts  of  the  foreign  holder 
for  the  amoimt  De  Tastet  and  others 
V.  Baring  and  others,  2  Campb.  65. 
EUenborough,  C.  J.  1809. 

And  the  court  of  K.  B.  discharged 
a  rule  for  settmg  aside  verdict  for  the 
defendants.     Ibid,  and  11  East,  265. 

And  see  MeUish  v.  Simeon,  2  H.  BL 
378.  Pollard  v.  Merries,  3  Bos.  and 
Pul.  335.  Francis  v.  Racher,  Ambler, 
672,  4. 

H.  (b)  To  what  extent. 
And  see  post,  I.  (e)  349. 

259.  In  an  action  by  the  payee  of  a 
bill  drawn  in  Canada  upon  tne  defend- 
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zxdy  ^jai  accepted  by  him  in  England, 
the  declaraticm  averred  that,  in  conse- 
quence of  the  biirs  being  returned  to  Ca- 
nada dishonoured,  the  plaintiff  had 
been  compelled  to  pay  to  the  indorsee 
10  per  cent,  for  re-exchange,  and  6  per 
cent,  interest,  with  other  charges. 
Held,  that  the  plaintiff's  remedy  for  the 
re^-exchange,  &c.  was  against  the 
drawer.  JFoolsey  v.  Crawford^  2 
Campb.  445.  ^enborough,  C.  J. 
1810. 

Ace.  NapierY.  Shneider,  12  East,  420. 

As  to  the  extent  to  which  the  drawer  is 
liable  (or  re-exchange,  see  Mellish  v. 
Siwuum,  2  H.  Bla.  378.  FrancU  v. 
Rucker,  Ambler,  672.  2  Bro.  C.  C. 
597»  9.  Ex  parte  Hoffmcm^  Co.  B.  L. 
186.  De  Tastet  v.  Baring,  ante, 
H.  (a)  258. 

260.  In  an  action  against  the  drawer 
of  a  bill,  drawn  in  Barbadoes  on  London, 
at  60  days  after  sight,  and  protested  for 
non-acceptance  and  non-payment,  aspe- 
cial  jury  gave  10  per  cent,  as  damages, 
t<^ther  with  interest  from  the  day  on 
wiuch  the  bill  was  presented  for  pay- 
ment* Crantt  V.  Mackenzie,  3  Campb. 
61.    EUenborough,  C.  J.  1811. 

261.  But  where  the  bill  was  drawn  in 
New  South  Wales,  and  the  plaintiff 
claimed  no  percentage,  interest  was  al- 
lowed from  refusal  of  acceptance.  Har* 
risan  v.  Dickson,  3  Campb.  52.  n.  £1- 
knboroueh,  C.  J.  1811. 

262.  Upon  a  bill  drawn  in  Bermuda 
CD  England,  Bermuda  interest,  at  7^  per 
cent,  was  recovered.  Dougan  v.  Bunks, 
Chit^on  Bills,  540.  Guildhall,  Sit- 
tinglB  after    Michaelmas  Term,   1816. 

And  see  Appendix,  IV. 

H.  (c)  Where  discharged. 

263.  Held,  that  an  agreement  to  for- 
bear to  sue  the  acceptor  after  notice  of 
non-payment  to  the  drawer,  will  dis- 
charge the  latter.  Walwyn  and  odiers 
▼.  St.  Qtimtm,  2  Esp.  515.  Eyre,  C.  J. 
1796. 

But  upon  a  motion  for  a  new  trial, 
the  court  of  C.  P.  determined,  that  this 
was  no  discharee.    1  Bos.  and  PuL  659. 

And  see  Irtrndie  Bank  y.  GohU, 
Chitty  on  Bills,  379.  I 

264.  An  agreement  between  th|e 
holder  and  acceptor  of  a  dishonoureid 


bill,  that  the  latter  shall  pay  the  amount 
of  the  bill  and  no  more,  discharges  the 
drawer,  although  his  assignees  are  par- 
ties to  the  agreement.  Ik  la  Torre  v. 
Barclay  and  Salkeld,  1  Stark.  7.  El- 
lenborough,  C.  J.  1814. 

265.  Prior  parties  are  not  discharged 
by  a  release  to  a  subsequent  party. 
Smith  v.  Knox.  3  Esp.  46.  Eldon,  C.  J. 
1799. 

S.  P.  Hayling  v.  MulhaU,  2  Bla. 
1235. 

266.  But  if  the  holder  give  time  to 
the  acceptor,  who  is  the  party  primarily 
liable,  all  the  other  parties  are  dis- 
charged. English  v.  Darley,  3  Esp.  49. 
Eldon,  C.  J.  1799. 

And  the  court  of  C.  P.  refused  a  rule 
for  a  new  trial.  Ibid,  and  2  Bos.  and 
Pul.  61. 

And  see  Peel  v.  Tatlock,  1  Bos.  and 
Pul.  419.  Walwyn  v.  St.  QuhUm,  ibid. 
652,  6.  Clark  v.  Devlin,  3  Bos.  and 
Pul.  363.  Rees  v.  Berrrngton,  2  Vet. 
540,  4.  Ex  parte  Wilson,  1 1  Ves.  411. 
Qould  V.  Robson,  8  East,  576.  Trent 
Navigation  Company  v.  Harley,  10  East, 
34. 

267.  So  if  the  indorsee  of  a  note  re* 
lease  the  maker,  the  payee  is  discharged. 
R  V.  Kemp,  Holroyd,  J.  Taunton,  Asi* 
1819. 

268.  And  it  was  held,  that  even 
where  the  indorsee  holds  the  note  merely 
as  a  security  for  a  claim  which  he  has 
against  his  indorser,  a  release  frpm  such 
indorsee  to  the  maker  will  render  the 
latter  a  competent  witness  to  mvaUdate 
the  instrument,  by  proving  that  the  wit- 
ness's supposed  signature  is  a  forgery. 
Ibid. 

N.  But  though  such  indorsee  kas 
the  whole  legal  interest,  yet,  as  tne 
maker  is  also  interested  in  destroying 
the  equitable  interest  of  the  indorser,  it 
wouldf  seem  that  the  release  of  the  m- 
dorsee  would  be  insufficient. 

269.  Defendant  being  discharged  by 
the  laches  of  the  holder,  promises  to  pay 
the  bill.  This  is  a  waver  of  the  want 
of  notice,  but  does  not  dispense  with 
the  necessity  of  shewing  a  demand  of 
{Niyment  from  the  acceptor,  at  some 
time  before  action  brougnt.  Brown  v. 
M^Dermot,  5  Bap.  265^  EUenborough, 
C.  J.  1805. 

270«  Holder  allows  acceptor  to  re- 
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new  the  bill  without  consulting  the  in- 
dorter ;  but  the  indorse  r  afterwards  saj's 
to  the  acceptor,  that  it  was  the  best 
thing  that  could  be  done.  This  is  not  a 
recognition  of  the  terms  granted  by  the 
holder  to  the  acceptor ;  and  the  indorser 
is  discharged.  Whithall  v.  Masterman 
and  others,  2  Campb.  179.  Ellenbo- 
rough,  C.  J.  1809. 

And  see  Forsterv,  Jurdison^  16  East, 
105. 

I.    ACTION. 

.       I.  (a)  Title  of  plaintiff. 

272.  A  bill  is  drawn  payable  to  the 
order  of  the  plaintiff;  declaration  states 
it  to  be  payaole  to  the  plaintiff ;  no  va- 
riance. Jeffery  v.  Heard.  Best,  J. 
Launceston  Assizes,  1819. 

273.  Any  persons  may  join  in  suing 
upon  a  bill  indorsed  in  blank,  without 
proving  partnership  or  joint  interest. 
Jjordaznz  and  anotJier  v.  Leach,  1 
Stark.  446.    Elleuborough,  C.  J.  1816. 

And  see  Evidbnce,  G.  (b).  Ante,  § 
85,  9. 

274.  A.  may  sue  on  a  note  payable 
to  him,  in  tmstjor  B.  Smith  v.  Kendal, 
executor,  1  Esp.  231.  Kenyon,  C.  J.  1794 

And  the  court  of  K.  B.  appears  to 
have  paid  no  regard  to  an  objection  that 
the  action  should  have  been  brought  in 
the  name  of  B ;  6  T.  R.  123. 

And  see  Ex  parte  Richardson,  14Ves. 
187. 

Or  he  may  indorse  it  to  a  stranger. 
Evans  v.  Cramlington,  Carth.  5.  S.  C.  2 
Vent.  309.     S.  C.  Skinner,  264. 

275.  If  A.,  the  holder  of  a  promis- 
sory note,  deposit  it  with  B.  as  a  secu- 
rity, in  an  action  brought  by  A.,  against 
the  maker  he  cannot  call  upon  B.'s 
agent  to  produce  the  note.  Thompson 
v.  Glover.  Abbott,  C.  J.  Guildhall, 
Dec.   1818.    And  see  1  Taunt.  109. 

276.  To  justify  the  refusal  of  the 
a^nt  to  produce  the  note,  it  is  suffi- 
cient that  he  was  informed  by  B.  of  the 
nature  of  his  claim.  Ibid. 

277.  Semble,  that  to  intitle  A.  B.  ju- 
nior, to  sue  upon  a  note  in  favour  of 
A.  B.,  it  is  sufficient  to  prove  that  he  is 
in  possession  of  the  instrument,  and  di- 
rected the  bringing  of  the  action.  Sweet- 
ing v.  Fowler  and  another,  1  Stark.  106. 
Bayley,  J.  1815. 


278.  In  an  action  on  a  pronussory 
note,  no  objection  was  taken  to  its  being 
made  in  Prussia.  Splitgerber  v.  Kohn, 
1  Stark.  V25.  Eilenborough,  C.  J. 
1815. 

279.  A  parol  contemporaneous  de- 
feasance is  no  defence  to  an  action  on  a 
note.     Rawson  and  another  v.  Walker^ 

1  Stark.  361.  Eilenborough,  C.  J.  1815. 
And  Duke  v.  Dow,  Chitty  on  Bills, 
61.     Gibbs,  C.  J.  1817. 

•-^80.  Where  a  bill  accepted  by  the 
defendant  for  a  valuable  consideration, 
or  in  the  course  of  trade,  is  indorsed  to 
the  plaintiff,  who  advances  part  only  of 
the  amount,  the  whole  sum  may  be  re- 
covered, and  the  plaintiff  will  be  trustee 
for  the  indorser  for  the  surplus.  Wiffen 
v.  Roberts,  1  Esp.  261.     Kenyon,  CT  J. 

281.  But  if  the  bill  was  accepted 
merely  for  the  accommodation  of  the 
drawer,  the  indorsee  can  have  a  verdict 
only  for  the  sum  which  he  had  actually 
paid  for  it.     Ibid. 

282.  In  an  action  by  the  payee  against 
the  acceptor,  the  latter  may  shew  that 
he  accepted  the  bill  for  value  as  to  part, 
and  as  an  accommodation  to  the  plain- 
tiff as  to  the  rest.     Darnell  v.  Williams, 

2  Stark.  1 66.     Eilenborough, C.  J.  181 7. 

283.  When  bankers  have  accepted  on 
account  of  a  customer  beyond  the 
amount  of  his  cash  balance,  they  hold 
all  collateral  securities  for  value.  Bo- 
sanquet  and  others  at.  Dudman,  1  Stark. 
1.     Eilenborough,  C.  J.  1814. 

284.  And  they  may  recover  against 
an  accommodation  acceptor,  although 
the  customer,  who  had  previously  de- 
posited the  bill,  had  it  in  his  hands  when 
It  became  due,  and  agreed  to  deliver  it 
up  for  a  valuable  consideration,  instead 
ot  which  it  was  re-delivered  to  the  plain- 
tiffs.    Ibid. 

285.  Bankers  with  whom  a  note  is 
deposited  as  a  security,  may  recover 
against  the  maker,  although  they  re- 
turned the  note  to  the  payee  when  it  be- 
came due  to  procure  payment,  and  the 
note  remained  in  his  hands  till  his  bank- 
ruptcy, when  it  came  into  the  possession 
of  nis  assignees.  Bruce  ana  others  v. 
Hurley,  I  Stark.  23.  Eilenborough, 
C.J.  1815.     Ante,  §275,  6. 

286.  In  an  action  against  the  acceptor 
of  a  bill  by  an  indorsee  for  a  valuable 
consideration,  it  is  no  defence,  that  the 
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bill  was  accepted  merely  for  the  accom- 
modation of  the  drawer,  and  that  this 
was  known  to  the  plaintiff.  Smith  v. 
Knox,  3  Esp.  46.     Eldon,  C.  J.  1799. 

287.  Secus,  where  the  indorsee  has 
notice  that  the  bill  was  drawn  for  a  par- 
ticular  purpose.     Ihid, 

Ante,  148,  post,  Debtor. 

288.  A  bill  drawn  by  A.  is  by  him  in- 
dorsed and  sent  to  B.,  with  directions  to 
discoimt  and  remit  the  proceeds  to  A., 
for  the  purpose  of  taking  up  a  bill  to 
which  B.  is  a  party ;  B.  retains  the  se- 
cond bill,  and  being  afterwards  compelled 
to  take  up  the  first,  proves  the  amount 
under  A.*s  commission;  B.  may  sue  the 
acceptor  of  the  second  bill.  Walsh  v. 
Tyler,  Chitty  on  Bills,  183.  2  Stark. 
288.     Ellenborough,  C.  J.  1817. 

289.  Holder  for  value  of  a  bill  in- 
dorsed in  blank  by  the  payee,  is  intitled 
to  recover  against  the  acceptor,  although 
the  bill  appear  to  have  been  stolen  from 
some  prior  holder,  who  immediately  ad- 
vertised his  loss.  Sir  John  Lawson  and 
others  v.  Weston  and  others,  4  Esp.  56. 
Kenyon,  C.J.  1801. 

Sed  vide  Paterson  v.  Hardacre^ 
4  Taunt,  115. 

290.  A  payment  by  the  acceptor  out 
of  the  usual  course  of  business,  as  by 
anticipation,  leaves  him  responsible  to 
the  true  owner  of  the  bill.  De  Silva  v. 
Fuller,  Esp.  D.  N.  P.  51.  London,  1776. 

291.  But  the  circumstance  of  a  bill  of 
large  amount,  (51)01.)  being  brought  by 
a  stranger  to  be  discounted,  does  not  im- 
pose upon  the  banker  any  obligation  to 
inquire  into  the  manner  in  which  the 
party  became  possessed  of  such  bill, 
although  it  be  usual  to  make  such 
inquiries  when  bills  so  large  are  offered. 
Lawson  V.  Weston,  uhi  supra. 

292.  In  an  action  by  an  indorsee  upon 
a  bill  drawn  by  the  defendant  under  du- 
ress of  imprisonment  and  menaces  of 
death,  it  is  incumbent  on  the  plaintiff 
to  give  some  evidence  of  consideration, 
although  the  bill  came  to  the  hands  of 
the  plaintiff  before  it  was  due.  Duncan 
y.  ScoU,  1  Campb.  100,  Ellenborough, 
C.  J.  1807. 

^293.  The  indorsee  of  a  bill  drawn 
payable  to  the  order  of  a  fictitious  per- 
son, cannot  recover  against  the  acceptor, 
unless  it  appears  that  the  latter  was  ap- 
prised of  the  fiction,  or  that  the  money 


has  found  its  way  into  his  hands.  Ben^ 
nett  V.  Famelly  1  Campb.  130,  180. 
Ellenborough,  C.  J.  1807,  and  K,  B. 
1808. 

And  see  ex  parte  Clarke,  3  Bro.  238. 
Ex  parte  Allen,  C.  B.  L.  184, 5.   1  Mont 

B.  L.  145.  6  Brown  Pari.  Ca&es,  8vo. 
235,  255.  Leach  v.  Hewitt,  4  Taunt. 
671. 

294.  Possession  is  primd  facie  evi- 
dence of  property  in  negotiable  instru- 
ments, (payable  to  the  bearer.)  King  v, 
Milsom,  2  Campb.  5.     Ellenborough, 

C.  J.  1809. 

And  see  post,  Trover,  A.  2.  Black- 
ham*s  case,  1  Salk.  290.  cited  2  Saund. 
47,  and  where  it  is  referred  to  in  sup- 
port of  a  general  position,  which  the 
case  seems  hardly  to  warrant,  namely, 
that  possession  is  primd  fade  evidence 
of  property.  See  also  Paterson  v.  Hard' 
acre,  4  Taunt.  1 15,  7.     13  Ves.  119. 

295.  And  proof  that  a  bill  was  at  a 
particular  period  in  the  possession  of 
the  plaintiff,  and  that  it  was  advertised 
as  lost  in  a  newspaper  taken  in  by  the 
defendant,  will  not  entitle  the  plaintiff 
to  call  upon  him  to  shew  what  consider- 
ation he  gave  for  it.     Ibid. 

Vide  Anon.  1  Salk.  126.  S.  C.  1 
Lord  Raym.  738.  Miller  v.  Race, 
1  Burr.  453.  Grant  v.  Faughan, 
3  Burr.  1516.  S.  C.  1  Bla.  485. 
Lowndes  v.  Anderson,  13  East,  130.  5. 

296.  But  where*  in  an  action  by  in- 
dorsee against  acceptor,  it  appeared  that 
the  drawer  had  been  tricked  out  of  the 
bill  by  a  gross  fraud,  the  plaintiff  was  re- 
quired to  shew  what  consideration  he 
had  given  for  it.  Rees  v.  Marquis  of 
Hea^ort,  2  Campb.  574.  Ellenbo- 
rough, C.  J.  1811. 

297.  Where  the  holder  of  a  cheque 
expresses  his  intention  of  eluding  acon- 
dition  upon  which  he  received  it  from 
the  drawer,  the  latter  is  justified  in 
stopping  the  payment  of  it.  Wienholt 
V.  Spitta,  3  Campb.  376.  Ellenbo- 
rough,  C.  J.  1813. 

I.  (b)  At  what  period  right  of  action 
attaches^ 

298.  Indorsee  may  sue  the  vndorser 
immediately  upon  the  refusal  of  accept- 
ance. Ballingalls  v.  Gloster,  4  Esp. 
268.     Ellenborough,  C.  J.  1802. 
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And  the  court  of  K.  B.  discharged  a 
rule  for  settinff  aside  a  verdict  for  the 
plaintiff.    Ibid,  and  3  East,  48  L 

S.  P.  as  to  the  drawer^  Bright  y.  Pur^ 
rier^  Bull.  N.  P.  369.  MUford  v. 
Moj^or^  Dongl.  55. 

299.  A.  accepts  a  bill  as  a  security 
for  freight,  to  be  renewed  for  three 
months,  if  A.  was  not  returned  before 
the  bill  became  due;  no  application 
being  made  for  such  renewal,  the  holder 
may  sue  before  the  expiration  of  three 
months.  Gibbon  and  others  v.  Scoft, 
2  Stark.  286.  Eilenborough,  C.  J. 
1817. 


1.  (c)  Facts  necessary  to  be  proved. 
And  see  Witness,  D.  (c). 


300.  The  indorsement  of  a  note  by 
the  payee  is  an  admission,  as  aeainst  him, 
of  tne  hand-writmg  of  the  msS^er.  Free 
and  others  v.  Hawkins^  Uolt«  550. 
Oibbi,C.J.  1817. 

301.  In  an  action  by  indorsee  against 
acceptor,  the  indorsement  of  the  payee 
must  be  proved  though  he  be  also  the 
drawer.  Macferson  v.  Thoytes,  Peake, 
20.    Kenyon,  C.  J.  1790. 

S.  P.  Kohinson  v.  Yarrow f  7  Taunt. 
455.    1  Moore,  150,  S.  C. 

And  see  Wkitoomb  ▼.  Whkingt 
Doitt^l.650,  3. 

302.  Although  his  name  were  on  the 
bill  at  the  time  of  the  acceptance. 
Bosanquet  v.  Anderson^  6  Esp.  4o.  El- 
lenborough,  C.J.  1806. 

S.  P.  Smith  v.  Chester,  1  T.  R.  654. 

303.  And  if  several  indorsements  are 
set  out  on  the  declaration,  they  must  all 
be  proved,  notwithstanding  they  appeared 
on  the  bill  at  the  time  it  was  accepted. 
Ibid. 

304.  But  where  the  acceptor,  when 
the  bill  becomes  due,  offers  to  renew 
it,  he  admits  the  several  mdorsements. 
Ihid. 

305.  A  letter  from  defendant  to  plain* 
tiff,  offering  another  bill,  and  expressing 
a  hope  that  the  bill  was  not  in  the  han£ 
of  A.,  a  prior  indorser,  dispensed  with 
proof  of  the  indorsement  to  A.  Sidford 
r.  Chambers^  1  Stark.  326.  Ellenbo- 
roughs  C.  J.  1816. 

306.  A  count  on  a  bill  drawn  by  plain 
tiff  in  favour  of  A.,  accepted  by  defend* 


ant,  dishonoured  and  returned  to  ^ab- 
tiffy  is  supported  by  producine  the  bill, 
proving  tne  acceptance  and  A.^s  indorse- 
ment, and  shewing  that  it  was  taken 
when  due  to  the  ddinidant*s  house,  that 
the  house  was  shut,  and  defendant  could 
not  be  found.  Barton  and  another  t. 
Camp.  Ellenborough,  C.  J.  Guildhall, 
Easter  T.,  1805. 

307.  In  an  action  against  A.  and  B.» 
as  makers  of  a  note,  A«  suffers  judgment 
by  default;  the  siffnature  of  A.  must  be 
proved  at  the  trisu  agunst  B.  Grey  et 
alt  V.  Palmers  and  Hodgson^  1  Esp.  135. 
Kenyon,C.  J.  1794. 

And  see  Mills  v.  Lyne^  Bayley,  227. 
n.(g). 

308.  Semble,  that. in  an  action  by  the 
indorsee  of  a  promissorvnote  against  the 
maker,  an  admission  by  the  payee  of 
his  indorsement  is  evidence.  Moddodu 
V.  Hanhey,  2  Esp.  647.  Kenyon,  C.  J. 
1798. 

309.  In  an  action  against  a  remote 
indorsee,  the  indorsements  subsequent  to 
that  of  the  payee,  (who  indorses  in 
blank,)  and  preceding  that  of  the  defend- 
ant, need  not  be  proved.  Chaters  v. 
Bell  and  others,  4  Esp.  210.  Ellenbo- 
rough, C.  J.  1803. 

310.  Nor  is  it  necessary  to  prove  the 
indorsement  of  the  payee.  Critchlow  v. 
Parry,  2  Campb.  182.  Ellenborough, 
C.  J.  1809. 

Ace.  Lambert  y.  Pack,  1  Salk.  127. 
S.  C.  12  Mod.  244.  S.  C.  Holt,  117. 
S.  C.  1  Lord  Raymond,  443. 

311.  Notice  need  not  be  ^ven  topro- 
duce  a  letter  containing  notice  of  disho- 
nour. Roberts  V.  Bradshaw,  1  Stark. 
28.     Ellenborough,  C.  J.  1815. 

312.  Proof  that  duplicate  notices  of 
dishonour  were  written,  and  that  a  let- 
ter was  sent  to  the  defendant  ca  the 
same  day,  will,  upon  the  non-production 
of  the  letter  after  notice,  be  evidence  of 
notice  of  dishonour,  wiUiout  otherwise 
identif^g  the  letter  delivered.    Ibid, 

And  the  court  of  K.  B.  refused  a 
rule  for  a  new  triaL    Ibid. 

313.  The  maker  of  a  note,  whose  sig« 
nature  has  been  proved  in  an  action  by 
the  payee,  cannot  insist  upon  the  indorse- 
ments being  read.  Stone  v.  Metoalft 
1  Stark.  53.    Ellenborough,  C.  J.  1815. 

314.  A  witness  called  to  prove  the 
maker*s  hand-vnriting  cannot  be  etois- 
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examined  as  to  an  indoraeirtent  to  which 
there  is  an  attesting  witness.     Ibid. 

315.  Where  a  pTomissory  note  of  20 
years  date  is  unaccounted  tor,  the  jury 
may  presume  payment.  Dvffiela  v. 
Creed,  5  Esp.  52.  Ellenborough,  C.  J. 
1803. 

316.  In  an  action  against  three  per- 
sons as  drawers  of  a  bill  accepted  by  one 
of  the  drawers,  proof  of  the  acceptance 
is  evidence  that  the  bill  was  regularly 
drawn.  Porthouse  v.  Parker  and  others^ 
1  Campb.  82.  Ellenborough,  C.  J.  1807. 

And  see  post,  Pleading,  H.  (a). 

317.  In  an  action  upon  a  bill  drawn 
payable  to  the  order  of  two  persons,  not 
partners^  indorsed  by  one  in  tne  name  of 
both,  and  afterwards  accepted  by  the 
defendant,  it  was  held,  that  the  regula- 
rity of  the  indorsement  could  not  be  dis- 
puted. Jtynea  and  another  v.  Radfordy 
1  Campb.  83.  n.  Ellenborough,  C.  J. 
1806. 

S.  P.  contra,  Carvick  v.  Vickery^ 
Dougl.  153.  And  see  Hankey  v.  JVil- 
jon,  Sayer,  223. 

318.  In  an  action  against  two  persons 
as  drawers  of  a  bill,  it  is  sufficient  to 
shew  that  two  persons  bearing  the  sur- 
names of  the  defendants  are  in  partner- 
ship, and  that  one  of  the  partners  ac- 
knowled^d  tlyat  the  bill  was  drawn  by 
them,  without  shewing  that  the  defen- 
dants bear  the  christian  names  assigned 
to  them  on  the  record.  Hodenpyl  v. 
Vingerkoed  and  another ^  Chittyon  Bills, 
4SD.    Abbott,  J.  1818. 

And  see  ante.  Abatement,  6. 

319.  In  an  action  by  the  indorsee  of  a 
note  payable  to  A.  or  bearerf  the  in- 
dorsement need  not  be  noticed  in  the 
declaration*  Waynam  v.  Bendy  1 
Campb.  175.  Ellenborough,  C,  J. 
1808. 

320.  3ut  if  averred  it  must  be  proved. 
Ibid. 

And  see  Rex  v.  Steven^,  5  East,  244. 
S.  C.  1  Smith,  437.  Post,  325;  but  see 
Williamson  v.  Allison,  2  East,  446. 
Peppiny.  Solomon,  5  T.  R.  496. 

321.  A  general  receipt  indorsed  on  a 
bill,  imports,  primA  facie,  that  the 
amount  has  been  paid  by  the  acceptor, 
and  will  not  of  itself  be  evidence  of  its 
having  been  paid  by  the  drawer  though 
produced  by  him.  It  will  rather  be 
presumed,  that,  after  payment  by  the  ac- 


ceptof",  the  l>ill  was  delivered  up  oin  a 
settlement  of  accounts.  Scholey  v. 
Walsby,  Peakc,  24.  Kenyon,  C.  J. 
1790. 

322.  But  in  an  action  by  an  accom- 
modation acceptor,  against  the  drawer, 
the  production  of  the  bill  is  not  primA 
facte  evidence  that  the  former  paid  it, 
without  proof  that  it  has  been  in  circu- 
lation since  it  was  accepted.  Pfiel  v. 
Fanbatenberg,  2  Campb.  439.  Ellen- 
borough, C.  J.  1810. 

323.  And  payment  is  not  to  be  pre- 
sumed from  the  appearance  of  a  receipt 
indorsed  on  the  bill,  unless  this  receipt 
is  shewn  to  be  in  the  hand- writing  of  the 
defendant  or  some  other  person  entitled 
to  demand  payment.     Ibid. 

324.  In  an  action  against  the  drawers 
of  a  bill  which  is  not  paid  when  due,  it 
is  immaterial  whether  it  was  ever  ac- 
cepted by  the  drawee  or  not.  Jones  v. 
Morgan  and  another,  2  Campb.  474. 
Ellenborough.  C.  J.  1810. 

325.  If,  however,  an  acceptance  be 
unnecessarily  averred  in  the  declaration, 
it  must  be  proved  as  laid.     Ibid. 

326.  In  an  action  by  a  second  indor- 
see against  the  drawer  and  payee,  proof 
that  tne  bill  purported  to  have  b^  ac- 
cepted when  it  was  indorsed  to  the 
plaintiff  does  not  supersede  the  necessity 
of  proving  an  actual  acceptance.  Smiui 
V.  Bellamy,  2  Stark.  223.  Ellenbo- 
rough, C.J.  1817. 

327.  The  plaintiff  in  such  case  must 
either  allege  and  prove  an  actual  accept- 
ance, or  charge  tne  drawer  with  having 
drawn  the  bill  upon  a  non-existmg 
person.     Ibid. 

328.  And  it  was  ruled,  than  an  ex- 
press promise  of  payment  after  the  bill 
became  due,  was  not  an  admissbn  of  the 
acceptance.    Ibid. 

But  in  the  following  term  his  lord- 
ship concurred  with  the  rest  of  the 
judges  in  K.  B.  in  settii^  aside  a  non- 
suit directed  on  this  ground.    Ibid. 

329.  In  an  action  by  indorsee  against 
acceptor,  the  defendant  cannot,  by  merely 
giving  notice  that  such  proof  will  be  re- 
quired, compel  the  plaintiff  to  shew 
what  consideration  he  has  given.  Be- 
fore such  proof  can  be  called  for,  some 
suspicion  must  be  thrown  upon  the 
plaintiff's  title.  Reynolds  v.  ChetUe, 
2  Campb.  596.  Ellenborough,  C.  J. 
1811. 
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300.  S.  P.  Clarke  v.  Elliott,  Sel^. 
N.  P.  304.  London  Sittings,  B.  R.  after 
M.  T.  1811. 

331.  It  was  afterwards  held  that  where 
such  notice  has  heen  pven,  the  plaintiff 
must  make  the  proof  of  consideration 
part  of  his  case,  and  not  reserve  it  for 
the  reply.  Delaney  v.  Mitchell,  1  Stark. 
439.  Ellenborough,  C.  J.  1815,  and 
Humbert  v.  Jteeding,  Chitty  on  Bills, 
612.     Ellenborough,  C.  J.  1817. 

,332.  But  the  present  Chief  Justice  has, 
at  Nisi  Prius,  declared  the  former  to  be 
the  correct  course.     Chitty,  512,  (3). 

See  post.  Evidence,  E.  (a).  Paterson 
V.  Haraacre^  4  Taunt.  115. 

333.  A  bill  drawn  on  the  defendnnt, 
was  accepted  by  him,  payable  at  the 
plaintiffs*  banking-house,  and  was  paid 
accordingly  by  them.  The  indorsement 
of  the  payee  must  be  proved  in  the  same 
manner  as  in  an  action  by  indorsee 
against  acceptor.  Forster  and  others  v. 
Elements,  2  Campb.  17.  Ellenborough, 
C.J.  1809. 

As  to  the  latter  point,  sefi  Cheap  v, 
Harley^  3  T.  R.  127;  Meady.  Young, 
4T.  R.  28. 

334.  A  promissory  note,  dated  abroad, 
may  be  declared  on  as  made  at  the 
venue,  without  a  scilicet.  Houriet  and 
another  v.  Morris^  3  Campb.  303.  El- 
lenborough, C.  J.  1812. 

Ace.  IVard  v.  Kidswin,  Latch.  77,  84. 
Sed  vide  Doct.  and  Stud.  dial.  2,  chap.  2, 
And  see  Vaughan,  92,  413.  Co.  Litt. 
6  a.  261,  b.  Sav.  35,  pi.  84;  Bro.  Abr 
Fait.  94,  ih.  Jurisdiction,  15  ;  F.  N.  B< 
14  6  E.  t6.  179  K.  note  (a)  %b.  182  A. 
note  (b)  27  Ass.  43 ;  Gilb.  C.  P.  82. 

335.  In  an  action  on  a  bill  payable 
after  sight,  the  true  day  of  presenting 
for  acceptance  need  not  be  alledged. 
Fortnany.  Jacob,  1  Stark.  46.  Ellen- 
borough, C.  J.  1815. 

336.  And  a  subsequent  allegation  of 
presentment  for  payment,  when  the  bill 
oecame  due  and  payable,  to  wit,  on  a 
day  calculated  from  the  time  when  the 
bill  was  drawn,  is  supported  by  proof  of 

S resentment  on  the  aay  when  it  became 
ue,  according  to  the  day  of  presentment 
for  acceptance.    Ibid. 

337.  A  verbal  agreement  at  the.time 
of  die  making  of  the  instrument  that  it 
shall  be  renewed  at  maturity,  cannot  be 
set  up  as  a  defence.    Hoare  and  others 


v.  Graham  and  another,  3  Campb.  57. 
Ellenborough,  C.  J.  1811. 

Sed  vide  Snowball  v.  Vicaris,  Bunh. 
175.  And  see  Moller  v.  Living^  4 
Taunt.  202. 

338.  An  indorser  in  blank  cannot 
recover,  where  the  bill  has  been  lost 
after  notice  of  trial  given,  although  the 
defendant  has  acknowledged  his  accept- 
ance since  action  brought,  and  more  than 
six  years  have  elapsed  since  the  bill 
became  due.  Poole  v.  Smith,  Holt, 
144.     Gibbs,  C.  J.  1816. 


I.  (d)  Indebitatus  assumpsit  in  respect  of 
notes  and  bills. 

339.  An  action  for  money  had  and 
received  will  lie  for  the  indorsee  of  a 
promissory  note  against  the  maker. 
Dimsdale  and  others  v.  Lanchester,  4 
Esp.  20 1 .     Ellenborough,  C.  J.  1 803. 

340.  In  an  action  by  the  indorsee  of 
a  bill  a^inst  a  party  who  has  received 
money  from  the  acceptors  to  discharge 
it,  any  defence  may  be  set  up  of  which 
the  acceptors  coul({  have  availed  them- 
selves if  the  action  had  been  brought 
against  them.  Redshaw  v.  Jackson  and 
another,  1  Campb.  372.  Ellenborough, 
C.  J.  1808. 

And  see  Harris  v.  Brevoir,  Cro.  Jac. 
687.     S.  C.  fuller  2  Roll.  Rep.  440. 

342.  An  accommodation  acceptor,  who 
defends  an  action  at  the  request  of  the 
drawer,  may  recover  the  costs  as  money 
paid  to  the  use  of  the  latter,  without  an 
undertaking  in  writing.  Howes  v.  Mat" 
(M^  1  Esp.  162.     Kenyon,  C.  J.  1794. 

342.  An  indorsee  in  an  action  against 
the  acceptor,  who  is  discharged  by  a 
material  alteration  in  the  instrument, 
cannot  resort  to  the  money  counts.  Long 
V.  Moore,  3  Esp.  155,  n.  Kenyon, 
C.  J.  1790. 

343.  A.  authorizes  B.  to  make  a  note 
in  A.'s  name,  in  favour  of  C,  for  100/., 
of 'which  A.  is  to  receive  60/.,  and  B. 
the  remaining  40/.  B.  signs  A.'s  name 
to  a.  note  for  1 40/.  C.  cannot  sue  A. 
on  the  note,  but  may  recover  the  60/. 
as  money  lent.  Pawley  v.  Brown. 
Abbott,  J.  Devon,  Lent  Assizes,  1818. 

344.  Where  the  plaratiff  proves  nothing 
but  a  promise  to  pay  the  amount  of  the 
note  oeclared  on,  and  does  not  produce 
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it  OT  iTiew  it  to  be  lost,  he  cannot  recover 
either  on  the  special  or  common  counts. 
Dangerfield  v.  JFilby,  4  Esp.  159.  El- 
lenboTough,  C.  J.  1802. 

345.  A  promissory  note  payable  to 
bearer,  is  not  evidence  of  mcHiey  re- 
ceived by  the  maker  to  the  use  of  the 
holder.  Waynam  v.  Bend^  1  Campb, 
175.    Ellenborough,  C.  J.  1R08. 

SedvideBayley  on  Bills,  163;  Grant 
V.  Faughan,  3  Burr.  1516;  Tatlock  v. 
Harrisy  3  T.  R.  175;  Johnson  v.  CoU 
lings,  1  East,  98 ;  Williams  v.  Everetty 
14  East,  582. 

346.  But  in  an  action  against  the 
acceptor  of  a  bill  drawn  by  the  plaintiff 
to  his  oMTTi  ordety  the  acceptance  is  evi- 
dence of  money  received  to  the  use  of 
the  plaintiff.  Thompson  and  another 
V.  Morgan,  3  Campb.  101.  Ellenbo- 
rough, C.  J.  1811. 

And  see  Tinley  v.  Bagnall,  K.  B. 
M.  T.  23  Geo.  III.  Lawes,  P.  A.  489. 

347.  A  person  finding  that  he  shall 
be  unable  to  pay  his  acceptance,  ad- 
vances part  of  the  amount  to  the  drawer 
to  assist  him  in  taking  it  up.  This  is 
money  had  and  received  by  the  latter  to 
the  use  of  the  holder.  Baker  v.  Birch, 
3  Campb.  107.  Ellenborough,  C.  J. 
1811. 

348.  The  drawees  inform  the  holder 
that  the  bill  will  be  oaid,  upon  the  set- 
tlement of  a  loss,  witn  the  underwriters' 
money.  The  sum  received  from  the 
underwriters,  not  exceeding  the  amount 
of  the  biU,  is  money  received  to  the  use 
of  the  holder.  Langston  and  others  v. 
Comey  and  others^  4  Campb.  176. 
Gibbs,  C.  J.  1815. 

Ante  Age.nt,,120,  1,  Agreement, 
31. 

I.  (e)  Trover  for  notes  and  hills, 
(And  see  post.  Trover.) 

349.  In  trover  for  bills  of  exchange, 
the  verdict  should  be  for  the  amount  of] 
principal  and  interest,  due  at  the  period 
of  the  conversion.  Mercer  v.  JoTies^  3 
Campb.  477.  Ellenborough,  C.  J.  1813. 

N.  In  Jtkms  V.  Wheeler^  in  error, 
interest  was  allowed  from  the  date  of  the 
final  judgment  m  trover,  upon  bills  due 
before  the  judgment,  and  upon  those 
due  afterwards,  from  the  time  they  were 
in  cash.  2  N.  R.  205. 
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(And  see  post.  Deed.) 

A.  Condition,  how  construed. 

B.  Damages,  how  assessed. 

C.  Bond,  where  satisfied. 

A.  Condition,  how  construed. 
(And  see  Stamps,  A.  5,  6.) 

1.  The  condition  of  an  indemnity  bond 
is  not  restrained  by  a  recital  professing 
to  state  the  agreement  between  the  par- 
ties, where  other  transactions  are  men- 
tioned in  the  body  of  the  condition, 
which  have  no  reference  to  such  recital. 
Sansom  and  others  v.  James  Bell,  2 
Campb.  39.    Ellenborough,  C.  J.  1809. 

S.  P.  semble  admit:  per  Mansfield, 
C.  J.  2  N.  R.  180,  Wardens  of  St. 
Saviours,  Southwark,  v.  Bostock. 

And  see  Lord  Arlington  v.  Merrick^ 
2  Saund.  414,  n.  5 ;  Company  of  Pro^ 
prietors  of  the  Liverpool  Water  Works 
y.Atkinsony  6  East,  507.  S.  C.  2  Smith, 
654. 

2.  A  bond  of  mdemnity  given  to  the 
plaintiffs,  as  trustees  of  an  unincorporated 
Insurance  Company,  conditioned  for  the 
good  conduct  of  a  clerk,  during  his  con- 
tinuance in  the  service  of  the  company, 
is  not  affected  by  any  changes  amount 
the  members  of  which  the  company  is 
composed.  Metcalfe  and  others  v.  Bruin, 

2  Campb.  422.    Ellenborough,  C.  J. 
1810. 

And  the  court  of  K.  B.  discharged 
a  rule  for  a  new  trial,  after  verdict  for 
the  plaintiff.    Ihid.  and  12  East,  400. 

And  see  Barclay  v.  Lucas,  1  T.  R. 
291,  n.  Strange  v.  Lee,  3  East,  484. 
Dance  v.  Girdler,  1  N.  R.  34;  Arltng- 
ton  V.  Merrick,  2  Saund.  414,  n.  5. 

3.  A  bond  of  indemnity  for  the  faith- 
ful payment  to  the  plaintiffs  of  all  sums 
which  J.  S.  may  receive  on  their  ac- 
count, does  not  cover  sums  received  by 
J.  S.  and  a  person  whom  he  takes  into 
partnership  with  the  privity  of  the  plain- 
tiffs.    JSellairs  and  another  v.  Ehsworth, 

3  Campb.  53.    Ellenborough,  C.  J. 
1811 

And  see  Wright  v.  Rmselly  3  Will. 
H 
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530.  S.  C.  2  Bla.  934.  Lktrpool 
Waterworks  Company  v.  Atkinson^  6 
Eait,507.  S.  C.  2  Smith,  654.  TTar. 
dens  of  St  Saviour*  s^  Southwark,  v.  Bos^ 
took,  2  N.  R.  175.  Jones  v.  HuU,  5 
Wentw.  517.  20. 

4.  Where  the  condition  is  to  pay  a 
less  sum  on  demand,  a  demand  before 
action  brought  must  be  proved.  Carter 
V.  Bing^  3  Campb.  459.  Ellenborough, 
C.  J.  1813. 

5.  A  sworn  broker  suffering  another 
person  to  act  concurrently,  though  with- 
out any  express  communication,  with 
himself,  is  not  guilty  of  a  breach  of  a 
condition  not  to  employ  any  person  un- 
der him.  Mayor^  ^c,  of  London  v. 
Brandon,  2  Stark.  14.  Ellenborough, 
C.  J.  1816. 

B.  Damages,  how  assessed. 

6.  The  obligee  of  an  indemnity  bond, 
after  proving  tne  affirmative  of  the  issue 
upon  non  est  factum^  must  shew  the 
quantum  of  damage,  under  8  and  9 
Will.  3,  cap.  11.  The  Governor  and. 
Company  of  the  Chelsea  Whterworks  v. 
Cotvper,  1  Esp.  276.  Kenyon,  C.  J. 
1795. 

S.  P.  Ethersey  v.  Jackson^  8  T.  R. 
255.  2  Saund.  187,  a.  n.  Cont.  De  la 
me  V.  Stewart,  2  N.  R.  362. 

7.  On  the  bond  given  to  the  society  of 
Lincoln^s  Inn,  on  the  obligor's  being  call- 
ed to  the  bar,  he  is  liable  for  "  absent 
commons,"  "  vacation  commons," 
"  preacher's  duties,"  and  "  pensions," 
accruin?  while  he  remains  a  member  of 
the  Society,  although  he  has  never  lived 
in  the  Inn,  or  practised  at  the  bar.  The 
Earl  of  Rosslyn  and  another,  executors 
of  the  Earl  of  Rosslyn,  deceased,  v.  Jod- 
rell,  esq.  4  Campb.  303.  S.  C.  less 
fully,  1  Stark.  147.  Ellenborough,  C.  J 
1815. 

8.  On  a  bond  to  indemnify  a^nst 
another  bond,  which,  though  forfeited, 
had  not  been  enforced  against  the  now 
plaintiff,  the  penalty  of  the  second  bond 
was  said  to  be  the  only  measure  of  da- 
mage. Wood  V.  Wade^  2  Stark.  167. 
Ellenborough,  C.  J.  1817. 

N.  Upon  this  statement,  it  is  pre- 
sumed, that  the  real  debt  in  the  former 
bond,  exceeded  the  penalty  of  the  latter, 

9.  At  the  execution  of  a  writ  of  in- 
quiry, after  judgment  on  demurrer  to 


the  declatation,  the  production  of  m 
bond  which  appears  to  have  a  coiklitioa 
corresponding  with  the  suggestioo,  is 
insufficient,  without  shewing  thaf  the 
bond  put  in  is  the  same  with  that  of 
which  profert  has  been  made,  and  upon 
which  judgment  was  obtained.  Hodg-^ 
kmsoH  v.  Marsden^  2  Campb.  12L  £U 
lenborough,  C.  J.  1809. 
And  see  post.  Covenant,  C. 

10.  Where  breaches  are  assigned  in  the 
declaration  under  8  and  9  W.  III.  cap. 
2.  sect.  8.,  and  non  est  factum  pleaded* 
the  jury  may  assess  damages  on  the 
common  venire.  Parkins  and  another 
V.  Hawkshaw,  2  Stark.  381. 

11.  A  bond,  though  voluntary,  beats 
interest  from  the  day  of  payment.  JM* 
lier  V.  Franklin,  1  StarL  291.  -  Ellen* 
borough,  a  J.  1816. 

N.  On  a  bond  conditioned  for  the 
payment  of  a  smaller  sum,  interest  is 
payable  from  the  day  of  pmcient,  though 
not  expressly  reserved ;  Farquhar,  hart. 
V.  Morris,  7  T.  R.  124.  But  not  on  a 
sii^le  bond ;  Hogan  v.  Page,  1  Bos. 
and  Pull.  337.  Where  no  day  is  fixed 
for  the  payment  of  the  smaller  sum,  it 
becomes  due  on  the  execution  of  the 
bond.  And  in  anaction  thereon,  the  court 
will  refer  it  to  the  master,  to  compute 
principal,  interest,  and  costs;  and  on 
payment,  will  order  the  proceedings  to 
be  stayed,  under  4  Ann.  cap.  16.  sect. 
13.  Farquhar  v.  Morris^  vbi  tuprcu 
And  see  Co.  litt.  208.  a.  Cro.  Eliz. 
798.  But  they  will  not  permit  the  money 
to  be  brought  into  court  Anon.  B.  R. 
E.  1785.  Selw.  N.  P.  513. 

12.  Upon  an  engagement  to  replace 
stock,  the  plaintiff  is  entitled  to  the  price 
of  stock  on  the  day  of  trial,  and  is  not 
restricted  to  the  day  specified  for  re- 
placihg  it.  Downes  v.  Back,  1  Stark. 
318.     Ellenborough,  C.  J.  1816. 


C.  Bond,  where  satisfied. 

13.  Payment  of  prineipal  only  will 
support  a  plea  of  «o/tnt  post  (iteiii.  Dixon 
V.  Parhes,  etalt,  1  Esp.  110.  Kenyon, 
C.  J.  1794. 

14.  Therefore  by  accepting  the  prin- 
cipal, the  obligee  loses  his  remedy  for 
interest,  which  can  only  be  gtv^  in  the 
shape  of  accessory  damages.    Jbtd* 

S.  C.  5  Wentw.  610,  8.  • 
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T5.  S.  P.  dub:  ind  point  referred, 
but  not  moved  by  obligor.  HU/ter  v. 
FraMm,  1  Stark.  291.  Ellenborough, 
C.j;i816. 

16.  In  an  action  against  a  surety,  pay- 
ments by  principal,  uter  execution  m  the 
bond,  cannot  be  considered  as  made  in 
discharge  of  the  bond,  without  shewing 
that  they  were  so  intended.  Plomer  a7ii 
others  Y.  Long^  1  Stark,  153.  Ellen- 
borough,  C.J.  1816. 

17.  After  a  lapse  of  twenty  years, 
tatigfaction  will  be  presumed.  Colsell 
and  otiierSf  executors^  Sfc.  y.  Budd  and 
olker$9  executoTSy  1  Campb.  27.  Ellen- 
borough,  C.  J.  1807. 

18.  Nor  is  the  presumption  rebutted 
bjr  proof tlmtthe  party  was  in  embarrassed 
dicumstanoes  durii^  the  remainder  of 
bit  Hfe.  WUlawnu  v.  Gor^fes,-!  Campb. 
217.    Ellenborough,  C.  J.  1808. 

19.  Secus,  wheie  the  party  has  been 
the  whole  time  resident  abroad.  New^ 
man  y.  Newman^  1  Stark.  101.  Ellen- 
borough,  C.  J.  1815. 

20.  A  shorter  period  will  not  raise 
SQch  a  presumption,  unless  corroborated 
by  other  circumstances ;  as  a  settlement 
or  accounts  between  the  parties.  Colsell 
V.  Bnddy  ubi  swpta. 

And  see  3  Peere  Williams,  287,  note. 
JZex  V.  Stephens,  1  Burr.  434,  Winchelsea 
causes,  3  Burr.  1963;  Forbes  v.  WdU, 

1  Bla.  532 ;  Oswald  v.  Ugh,  1 T.  R.  270, 

21.  Indoisements  in  the  hand-writing 
of  the  obligee,  adinowled^^  the  receipt 
of  interest  and  of  part  of  principal,  are  not 
eridence  that  the  bond  was  unsatisfied, 
unless  it  be  shewn  that  such  indorse- 
ments were  cm  the  bond  at,  or  recently 
after,  the  time  they  bear  date,  and 
that  they  were  ¥nritten  at  a  period  when 
tbey  operated  against  the  writer's  in- 
terest Rose,  atSnmistratoT,  Sfc,  y.  Bry- 
ant,  2  Campb.  321.  Ellenborough, 
C.  J.  1809. 

And  see  Searle  y.  Lord  Barringtan, 

2  Stra.  826 ;  Glyn  y.  Bank  of  England, 
2  Ves.  42,  3. 

22.  The  obligee  by  ei^agii^  to  giye 
time  to  the  principal  obligor,  discharges 
tbe  sureties.  Orme  y.  Yowng,  Holt, 
84.  Gibbs,  C.  J.  1815. 

33.  But  not  by  merely  omitting  to 
exact  the  money;  though  no  notice  be 
grroi  tothe  surety  of  the  default  of  the 
pnncipal.    Ibid^ 


CARRIERS. 

A.  Ownership  op  carriage. 

B.  Conveyance  op  persons. 

C.   CoNyEVANCB  OP  GOODS. 

(a)  Carrier,  to  whom  responsible. 
(b)  To  what  extent. 

D.  Pleadings. 

E.  Evidence. 

A*  Ownership  op  carriage. 

1.  B.  is  liable  for  the  misfeasance  of 
a  driyer  employed  by  A.,  with  whom  B. 
is  a  joint  proprietor,  though  they  have 
different  portions  of  the  road,  and  are 
not  there&re  partners  inter  se.  Waland 
y.  Elkvns,  I  Stark.  281.  Ellenborough, 
C.J.  1816.  Post, Evidence, 88.  Part- 
ner, A* 

B.  Conveyance  op  persons. 

(And  see  ante.  Action  on  the  oase, 
B.  (a),  post.  Ship.) 

2.  The  proprietors  of  a  ii(udl  coach 
are  answerable  for  an  injuiy  occasioned 
by  the  negligence  of  the  dnyer.  White 
y.  Boulton  and  others,  Peake,  81.  Ken- 
yon,  C.  J.  1791. 

And  see  Jones  v.  Hart,  2  Salk.  441 ; 
Brucker  v.  Fromont,  6  T.  R.  659,  61. 

3.  Where  a  party  upon  engaging  a 
place  in  a  stage  coach,  pays  merely  a 
deposit,  the  proprietor  may  put  in  ano- 
ther person,  if  the  party  be  not  at  the 
coach  at  the  appointed  time.  Ker  v. 
MouTUain,  1  Esp.  27.  Kenyon,  C.  J. 
1793. 

4.  But  where  the  whole  fare  is  paid, 
the  place  must  be  kept  open  during  the 
whole  journey.    Ibid, 

5.  Coach  owners  do  not  insure  the 
persons  of  passengers  against  accidental 
mjuries.  They  are  responsible  only  for 
negligence.  Aston  v.  Heaiven  and  ano^ 
ther,  2  Esp.  533.    Eyre,  C.  J.  1797. 

6.  S.  P.  ruled  in  Christie  y.  Origgs, 
2  Campb.  79.    Blansfield,  C.  J.  1809. 

7.  S.  P.  Devereuxr.  Boyce.  Holroyd, 
J.  Winchester  Spring  Assizes,  1819. 

8.  It  is  proved,  that  at  the  time  of 
the  overtummg  of  a  stage  coach,  it  was 
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carrying  more  passengers  than  the  act  of 
t>arhament  allowed.  This  is  conclusive 
evidence  that  the  accident  arose  from 
over-loading  of  the  coach.  Israel  v. 
Clark  and  Clinch,  4  Esp.  259.  Ellen- 
borough,  C.J.  1803. 

And  see  50  Geo.  III.  cap.  48,  S.  2. 

9.  Where  an  accident  is  occasioned 
by  $1  stage  coach  being  loaded  with  a 
greater  number  of  passencrers  than  its 
strength  or  construction  will  allow  it  to 
bear,  it  is  no  excuse  that  the  number 
does  not  exceed  the  statute  allowance. 
Ihid. 

10.  The  driver  of  a  stg^e  coach  from 
A.  to  B.  is  bound  to  carry  his  passen- 
gers from  the  usual  place  of  taking  up 
to  the  usual  place  of  setting  down,  and 
cannot  require  them  to  get  down  as  soon 
as  they  reach  any  part  of  B.  Dudley  v. 
Smith,  1  Campb.  167.  Ellenborough, 
C.  J.  1808. 

11.  And  if  the  road  be  such  as  to 
require  any  extraordinary  degree  of  cau- 
tion on  the  part  of  the  passengers,  he  is 
bound  to  warn  them  of  the  fuU  extent  of 
the  danger.     Ibid, 

12.  The  breaking  down  or  overturn- 
ing of  a  stage  coach  is  primd  facie  evi 
dence  of  negligence  on  the  part  of  the 
owner.     Christie  v.   Griggs,  2  Campb, 
79.     Mansfield,  C.  J.  1809. 

13.  The  master  of  a  vessel  has  a  lien 
upon  the  luggage  of  a  passenger ;  but  he 
cannot  detain  his  person,  or  the  clothes 
which  he  has  on.  }Folf  v.  Summers, 
2  Campb.  631.     Lawrence,  J.  1811. 

And  see  post,  C.  (b)  27. 

N.  But  an  innkeeper  may  detain  a 
guest  until  he  pay  his  reckoning.  New- 
ton  V,  Trigg,  I  Show.  245,  68 ;  14  Vin. 
Abr.  Inns,  B.  2  Burt.  E.  P.  392 ;  or  his 
horse,  Y.  B.  5  E.  4,  2  b. 

C.  Conveyance  op  goods. 

C.  (a)  Carrier,  to  whom  responsible, 

14.  The  deliveiy  of  goods  to  a  carrier, 
appointed  by  vendee,  vests  the  property 
in  the  vendee ;  and  the  vendor  cannot 
maintain  an  action  against  the  carrier 
for  non-delivery.  Dawes  v.  Pecky  3 
Esp.  12.     Kenyon,  C.  J.  1799. 

And  the  court  of  K.  B.  discharged  a 
rule  for  setting  aside  nonsuit.  Ibid,  and 
B  T.  R.  330. 


S.  P.  Snee  r.  Prescott,  I  Atk.  24g. 

ConUFlewellin  v.  Rave,  1  Bulst.  68. 

And  sec  F.  N.  B.  138  A.  Godfrey  v. 
Furzo,  3  P.  Williams,  185,  6;  jDaw«  v. 
James,  5  Burr.  2680 ;  Moore  v.  Wilson, 
1  T,  R.  659 ;  Dutton  v,  Solomonson,  3 
Bos.  and  Pul.  582;  Jacobs  v.  Nelson, 
3  Taunt.  423. 

15.  Although  the  carrier  is  to  be  paid 
by  the  vendor.  King  and  another  v. 
Meredith,  2  Campb.  639.  Lawrence,  J. 
Gloucester,  1811. 

1 6.  An  averment  that  A.  undertook 
to  deliver  goods  for  B.  is  not  supported 
by  evidence  of  an  agreement  to  aehver 
them  to  the  bearer  oi  a  receipt  given  at 
the  time  of  delivery.  Samuel  v.  Darch 
and  others,  2  Stark.  60.  Ellenborough, 
C.J.  1817. 

17.  But  where  the  bill  of  lading  ex- 
pressed that  the  freight  had  been  paid 
by  the  shipper  in  London,  it  was  neld 
that  they  might  maintain  an  action  for 
non-delivery.  Joseph  v.  Knox,  3  Campb. 
320.     Ellenborough,  C.  J.  1813. 

C.  (b)  To  what  extent. 
(And  see  post.  Trover,  B.  ) 

18.  Held,  that  common  carriers  being 
chargeable  for  losses  by  operation  of 
law^  cannot  discharge  themselves  by 
notice.  Hide  v.  Proprietors  of  Trent 
and  Mersey  Navigation^  1  £sp.  36. 
Kenyon,  C.  J.  1793. 

S.  C.  not  S.  P.  5  T.  R.  389.  S.  P.  con- 
tra, Clay  V.  Willan,2  H.  Bla.  198; 
Yate  V.  milan,  2  East,  123 ;  Izod  v. 
Mountain,  4  East,  371 ;  Lyon  v.  Mells, 
5  East,  428,  31,  3.  S.  C.  1  Smith, 
478,  82;  Packwood  v.  Harris,  3  Taunt. 
264,  where  the  power  of  restraining  the 
liabiUty  is  particularly  considered.  Big^ 
nold  V.  Waterhouse,  1  M.  and  S,  255. 

19.  But  it  has  since  been  held,  that  a 
carrier  may  not  only  limit  his  responsi- 
bility to  a  certain  amount,  but  exclude 
it  altogether  by  notice.  Mavrng  v.  Todd 
and  others,  4  Campb.  225.  1  Stark.  72. 
Ellenborough,  C.  J.  1815. 

20.  Such  notice  to  the  consignor  is 
equivalent  to  notice  to  the  consignee. 
Ibid. 

21.  Semble,  that  a  hoyman  known  to 
use  a  particular  wharf,  is  not  discharged 
by  delivering  goods  to  the  wharfinger, 
but  continues  to  be  liable  imtil  they  are 
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leceived  bythe  party  to  whom  they  are 
directed,  nardell  v.  Maurillyan^  2  Esp. 
693.    Kenyon,  C.  J.  1798. 

22.  Where  goods  in  the  care  of  a 
figbtennan  are  injured  by  an  event  un- 
connected with  his  ordinary  duty,  he  is 
not  liable,  unless  the  owner  declare  upon 

-  and  prove  a  special  contract  providing 
for  sOch  event.  Whallay  v.  Wray^  3 
Esp.  74.     Kenyon,  C.  J.  1800. 

23.  A  carrier  by  water  is  responsible 
for  an  accident  arising  from  an  unseen 
nuisance  in  the  navigation.  Proprietors 
of  the  Trent  Navigation  v.  Woody  3  Esp. 
127.  K.  B.  E.  1785. 

Ace.  Forward  v.  Pittard,  1  T.  R.  27. 

24.  And  a  custom  for  the  owners  to 
insure  against  such  losses,  is  not  sufficient 
to  raise  the  presumption  of  a  special  ac- 
ceptance.    Ibid. 

25.  The  general  liability  of  carriers 
is  restrained  only  where  the  goods  are 
found  to  have  been  delivered  on  the 
footing  of  a  special  contract.  Leeson  v. 
Holt  and  others,  1  Stark.  186.  Ellen- 
borough,  C.  J.  1816. 

26.  Such  contract  may  be  inferred 
from  the  circumstance  of  an  advertise- 
ment being  fixed  in  a  situation  which 
must,  in  all  probability,  have  attracted 
tbe  attention  of  the  perison  who  brought 
the  goods.     Ibid. 

27.  A  notice  that  no  more  than  51. 
will  be  accounted  for  any  goods  delivered 
at  a  coach-office,  extends  to  the  luggage 
of  a  passenger.  Clark  v.  Chray,  4  Esp. 
177.    Ellenborough,  C.  J.  1802. 

S.  C.  not  S.  P.  6  East,  564.  And  see 
Upshare  v.  Aidee,  1  Comyns^s  Rep.  25 ; 
Middleton  v.  Fowler,  1  Salk.  282; 
Lovett  V.  Hohhs,  2  Show.  1 27 ;  Robinson 
▼.  Dunmore,  2  Bos.  and  Pul.  416,  9. 
AnteB.  (b)  13. 

28.  A  notice  stuck  up  at  the  carrier's 
oflfice  is  not  sufficient  to  discharge  him 
from  the  common  law  liability  with 
respect  to  persons  from  whom  he  re- 
ceives goods  by  carts  which  he  sends 
round  the  neighbourhood.  Clayton,  esq, 
▼.  Hunt,  3  Campb.  27.  Ellenborough. 
CJ.  1811,  and  K.B.M.  1811. 

29.  Nor  can  a  carrier  limit  his  re- 
sponsibility by  nailing  upon  the  door  of 
bis  offiA  a  hand-bill,  stating,  in  large 
print,  the  advantages  of  his  waggon,  and 
m  small  characters  at  the  bottom,  that 
he  will  not  be  answerable  for  goods  above 


the  value  of  51.  unless  entered  and  paid 
for  accordingly.  Butler  v.  Heane,  2 
Campb.  415.  Ellenborough,  C.  J.  1810. 

30.  A  carrier  is  responsible,  unless 
express  notice  be  brought  home  to  the 
bailor.  Gouger  v.  Jolly,  Holt.  317. 
Gibbs,  C.  J.  1816. 

31.  A  notice  therefore,  merely  sus- 
pended at  the  termination  of  the  journey, 
will  not  affect  goods  received  at  mterme- 
diate  places.     Ibid. 

32.  To  limit  responsibility,  by  a  notice 
affixed  in  the  office,  the  person  deliver- 
ing goods  there  must  read  it,  or  be  in- 
formed of  its  import.     Ker  v.  Willan, 

2  Stark.  53.  Ellenborough,  C.  J.  1817. 
And  see  Leeson  v.  Holt,  1  Stark.  186. 

Davis  V.  Same,  Id.  279. 

33.  Semble,  that  a  vendor  forwarding 
valuable  goods  by  a  carrier,  who  adver- 
tises, that  he  will  not  be  answerable  for 
any  package  above  the  value  of  5/. 
unless  entered  and  paid  for  accordingly, 
is  not  bound  to  enter  and  insure  them ; 
and  that  the  purchaser  would  not  be 
liable  for  such  an  unusual  exp^xse. 
Cothey  and  others  v.  Tute  and  another, 

3  Campb.  129.  Ellenborough,  C.  J. 
1811. 

Sed  vide  Clarke  v.  Hutchins,  14  East, 
475. 

34.  And  where  it  appears  from  the 
terms  of  the  order,  that  other  ^oods  have 
been  forwarded  to  the  parties  by  the 
same  conveyance,  the  vendor  is  clearly 
not  liable  for  a  loss,  unless  the  purchaser 
can  shew  that  the  former  parcel  was  en- 
tered and  insured.     Ibid. 

35.  An  exception  of  **  perils  of  the 
sea,*'  extends  to  a  loss  arising  from  the 
vessel's  running  foul  of  another  by  mis- 
fortune. Buller  and  others  v.  Fisher 
and  others,  3  Esp.  67.  Kenyon,  C.  J. 
1799. 

36.  The  property  in  goods  shipped 
by  order  and  for  the  account  of  the 
consignee,  vests  immediately  in  him; 
and  he  alone  can  sue  for  an  injury  which 
takes  place  after  they  are  on  board. 
Brown  and  others  v.  Hodgson,  2  Campb. 
36.     Ellenborough,  C.  J.  1809. 

37.  Although  the  consignee  be  resi- 
dent in  a  foreign  country.     Ibid. 

38.  But  where  the  bill  of  lading  ex- 
pressed that  the  freight  had  been  paid 
by  the  shippers  in  London,  it  was  held 
that  they  might  maintain  an  action  for 
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non-delivery.    Joseph  and  others^   t. 
JTnoaCt  3  Campb.  320.    Ellenborough, 

99.  A  carrier  who  circulates  hand- 
bill8»  wherein  he  refuses  to  be  account- 
able for  parcels  beyond  a  certain  value, 
must  be  taken  to  have  expressed  all  the 
terms  of  the  special  contract,  under 
which  he  receives  goods.  He  cannot 
further  restrict  his  li83)ility  by  a  board  in 
his  office.  Cohden  v.  Bolton^  2  Campb, 
108.    EUenborough,  C.  J.  1809. 

And  see  Ntdwlson  v.  Willan,  5  East, 
507. 

40.  Notices  limiting  the  liability  of 
carriers,  must  be  understood  to  apply  to 
packages,  the  value  of  which  is  pecu- 
liarly within  the  knowledge  of  the 
owner,  not  to  casks,  the  contents  of 
which  are  w^ll  known.  Beck  and  others^ 
V.  Evans  and  another ^  3  Campb.  267. 
Le  Blanc.  J.  Shrewsbury,  1812. 

41.  But  the  usual  .notice  exempts 
them  from  liability  upon.«the  loss  of 
goods  above  the  value  of  £5,  notwith- 
standing the  bulk  of  the  package,  im- 
less  the  nature  of  the  goods  is  known 
to  the  carrier,  and  is  such  as  must 
necessarily  exceed  that  value.  Down  v. 
Fromontf  4  Campb.  40.  EUenborough, 
C.  J.  1814. 

42.  Nor  does  such  a  notice  extend  to 
cases  of  gross  negligence.  Beck  v. 
Evanf  vhi  supra^ 

And  the  court  of  K.  B.  refused  a  rule 
for  a  new  trial.    Und,  and  1 6  East,  244, 

43.  S.  P.  Smith  V.  Home  and  others, 
Holt,  643.    Dallas,  J.  1817. 

And  see  Bodenham  v.  Bennett,  4  Price, 
31;  Birkett  v.  Willan,  2  B.  and 
A.  356. 

44.  Notice  not  to  be  answerable  for 
glass,  unless  paid  for  as  such  when  deli- 
vered. The  book-keeper  is  told  that  a 
package  contains  glass,  and  that  he  maj 
charge  what  he  pleases,  and  payment  is 
not  demanded,  the  carrier  is  liable. 
Wilson  V.  Freeman,  3  Campb.  527. 
EUenborough,  C.  J.  1814. 

45.  A  carrier  who  affixes  one  notice 
in  his  counting-house  and  warehouse, 
and  delivers  another  to  a  person  who 
brings  goods,  is  bound  by  that  which  is 
less  beneficial  to  himself.  Munn  v, 
Baker  and  another,  2  Stark.  255.  El- 
lenborou^h,  C.  J.  1817. 

46.  A  promise  made  by  the  book- 
keeper to  make  compensation  for  the 


loss  of  a  parcel  is  not  binding  npon  th« 
carrier,  unless  the  book-keeper  be  his 

?eneral  agent.    Olive  v.  Eames,  2  Stark. 
81.    EUenborough,  C.  J. 

47.  Where  a  parcel  delivered  to  a 
driver  of  a  stage-coach  is  lost,  the  ser- 
vant  is  not  responsible  to  the  owner  of 
the  parcel,  unless  he  stipulates  for  a  re- 
ward to  be  paid  to  himself.  Williams 
V.  Cranston,  2  Stark.  82.  EUenborough, 
C.  J.  1817. 

And  see  Cavenagh  v.  Such,  1  Price, 
328.       - 

48.  If  A.  and  B.  are  partners  in  a 
canying  concern,  A.  is  liable  for  the 
misfeasance  of  a  servant  employed  by  B. 
on  that  part  of  the  road,  whiqh  by  a 
subordinate  contract  was  allotted  to  B. 
Wyland  v.  Elkins,  Holt,  227.  Gibbs, 
C.  J.  1816. 

49.  A  wharfinger  who  conveys  goods 
from  his  wharf  to  vessels  in  the  river  in  nj:^ 
his  own  lighters,  is  liable  as  a  common 
carrier.     Maving  v.  Todd  and  others,  1 
Stark.  72.    EUenborough,  C.  J.  1815. 

S.  C.  not  S.  P.  4  Campb.  225. 

50.  The  question  always  is  whether 
the  delivery  has  been  upon  a  special 
contract ;  which  is  for  the  jury.  Leeson 
V.  Holt,  1  Stark.  186.  EUenborough, 
C.  J.  1816. 

51.  Notice  affixed  in  the  office  is  not 
enough,  where  the  porter  who  hrinn 
the  goods  cannot  read.  Davis  y,  Wu* 
Ian,  Abbott,  J.  Sittings  after  Mich. 
Term,  1817. 

52.  An  advertisement  in  a  newspaper, 
or  even  in  the  Gazette,  is  not  sufficient, 
without  proving  that  the  party  is  in  the 
habit  of  reading  it.  Leeson  v.  Uolt^ 
vhi  supra. 


D.  Pleadings. 

(And  see  Hutton  v.  0«6ome,  B.  R.  M. 

1729.    Selw.  N.  P.  382.  n.) 

53.  A  misdescription  of  the  termini  in 
the  contract  of  carriage  is  fatal.  Tucker 
V.  Cracklin,  2  Stark.  385.  Abbott,  J. 
1818. 

E.  Evidence. 

54.  Semble,  that  no  proof  of  non- 
arrival  need  be  eiven.    Aid, 

55.  Carrier  ^ves  a  receipt  for  a  d<^ 
which  is  lost ;  it  is  no  defence  that  the 
dog  was  not  properly  secured.  Stuart  v. 
Crawley,  2  Stark.  323.  EUenborough, 
C.  J.  1818. 
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COMMON. 
(And  see  Witness,  C.  fi).) 


1.  Evidence  of  user  of  rielit  of  com- 
mon, confirmed  by  an  acknowledge- 
ment of  that  right  by  the  owner  of  the 
soil,  is  not  impeached  by  shewing  that 
the  latter  has  from  time  to  time  been 
enclosed  against  the  commoners.  Drury 
▼.  Mooret  I  Stark*  102.  EUenborough, 
€•  J.  1815. 


CONDITIONS  PRECEDENT. 
A.  What  shall  be. 

B.   How  TO  BB  PERFORMED. 

A.  What  shall  be. 

(And  see  ante.  Action,  E.  Assump- 
sit, B.  Needham  v.  Walmedey^  5 
Wentw.  356,  8.) 

1.  A  stipulation  in  a  charter  party, 
that  the  captain  shall  sail  with  the  first 
fair  wind,  is  not  a  condition  precedent  to 
the  right  to  freight.  Bomman  v.  Toohe^ 
1  Campb.  377.  EUenborough,  C.  J. 
1808. 

2.  And  the  non-compliance  with  such 
a  stipulation,  cannot  be  set  up  as  an 
answer  to  an  action  of  indehitatits  as^ 
sumpsit  for  the  freight,  or  in  mitigation 
of  damages,  but  must  be  made  the  sub- 
ject of  across  action.    Ibid, 

Ace.  Ritchie  v.  Atkinson,  10  East, 
2d5;  Davidson  v.  Gwynne,  12  East, 
381. 

3.  A  stipulation  that  **  as  soon  as  the 
seller  knows  the  name  of  the  vessel  in 
which  the  goods  will  be  shipped,  he  is 
to  mention  it  to  the  buyer,"  forms  a 
condition  precedent.  Busk  v.  Spencc, 
4  Campb.  329.     Gibbs,  C.  J.  1815. 

4.  Freighter  engages  to  provide  a 
caigo  at  A,  in  time  for  the  July  convoy, 
"  provided  she  arrives  out  and  is  ready 
bv  the  25th  of  June.'*  The  arrival  of 
tne  vessel  by  the  25th  of  June,  is  a  con- 
dition precedent  to  the  obligation  to  pro- 
vide any  cargo,  and  is  not  referred 
merely  to  the  undertaking  that  it  shall 


be  loaded  in  time  for  the  convoy.  Shad-- 
forth  V.  Higgm,  3  Campb.  385.  EUen- 
borough, C.  J.  1813. 

5.  In  an  action  upon  the  decree  of  a 
colonial  chancery,  by  which  the  defend- 
ant is  enjoined  to  pay  the  complainant 
a  certain  sum,  *^  Jlrst  dedticting  thereout 
the  defendant's  costs  to  be  taxed  by  the 
master 9'^  such  taxation  is  necessaiy  to 
perfect  the  decree.  Sadler  v.  Robins^ 
1  Campb.  253.  EUenborough,  C.  J. 
1808. 

And  see  Hall  v.  Odber,  11  East,  118, 
21,2. 

B.  How  to  be  performed. 

•  6.  And  if  the  defendant  neglect  to 
appear  to  tax  the  costs,  the  complainant 
must  proceed  in  the  taxation  ex  parte,  in 
order  to  entitle  himself  to  an  action. 
Sadler  v,  Robins,  ubi  supra, 

7.  In  an  action  for  not  accepting 
stock,  agreed  to  be  transferred,  {on  re- 
quest) it  was  held,  that  it  was  not  neces- 
sary to  prove  {an  actual  tender  and  refu* 
sal,  or)  that  the  vendor  waited  at  the 
bank  until  the  latest  time  at  which  the 
transfer  could  have  been  made;  but  that 
it  was  sufficient  to  shew  a  reasonable  de- 
gree of  promptness.  Bourdenave  v. 
Gregory,  5  Esp.  115.  EUenborough, 
C.  J.  1*804. 

But  the  court  of  K.  B.  set  aside 
a  verdict  for  the  plaintiff.  Ibid.  117. 
5  East,  107,  S.  C.  1  Smith,  3(i6,  S.  C. 
S.  P.  Ijincashire  v.  Killingworth,  1 
Lord  Raym.  686.  S.  C.  2  Salk.  263. 
S.  C.  3  Salk.  343.  S.  C.  12  Mod.  529. 
S.  C.  1  Comyns's  Rep.  116;  Maxwell  v. 
Sharp,  Say.  187,  9.  Wade's  case,  5  Rep. 
114,  a.  b. 

8.  Semble,  that  in  such  an  action  it  is 
not  necessary  for'the  vendor  to  prove 
that  he  re-sold  the  stock  to  a  stranger  on 
the  next  transfer  day.     Ibid^ 

9.  Where  a  vendor  who  engages  to 
mention  the  name  of  the  importing  ship, 
as  soon  as  he  knows  it,  having  advice  of 
the  name  of  the  ship,  in  London,  on  the 
12th,  does  not  commimicate  it  to  the 
buyer,  who  resided  at  Hull,  till  the  20th, 
the  condition  is  broken,  and  the  buyer 
is  released  from  the  contract,  though  he 
has  sustained  no  damage  by  the  delay. 
Susk  V.  Spence,  4  Campb.  329.  Giblw, 
C.  J.  1815. 
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COSTS- 

A-  Right  To  costs* 

(a)  In  criminal  proceedingS4 

(b)  In  actions  of  trespass, 
c)  In  other  cases, 

B.   LlABIl/ITY  TO  COSTS- 

C-  Remedy  for  costs. 

A.  Right  to  costs. 
A.  (a)  In  criminal  proceedings. 

1.  Where,  after  a  cause  is  called  on, 
the  defendant  puts  off  the  trial  on  ac- 
count of  the  ansence  of  witnesses,  he 
must  pay  the  costs  of  the  day,  as  well  in 
c^minal  cases  as  in  civil.  Hex  v.  DoyUy 
I  Esp.  125.     Kenyon,  C.  J.  1790. 

2.  But  the  prosecutor  is  not  entitled 
to  his  own  personal  costs,  unless  his 
name  appear  as  a  witness  indorsed  on  the 
indictment ; '  except  in  cases  where  costs 
are  expressly  given  by  statute.    Ihid, 

3.  In  criminal  cases,  the  judge  cannot 
(Certify  for  the  costs  of  a  special  jury, 
under  24  Geo.  2,  cap.  18,  s.  1.  The 
King,  on  ilie  prosecution  of  Sermon,  v. 
Lord  Abingdon,  1  Esp.  226.  Kenyon, 
C.  J.  1794. 

A.  (b)  In  actions  of  trespass. 

4.  Held,  that  where  an  asportavit  is 
proved,  the  plaintiff  is  entitled  to  full 
costs,  though  the  articles  have  been 
brought  back,  and  damages  under  40*. 
are  given  for  the  expense  incurred  by  the 
plai  ntiff  in  reinstati ng  them.  Richardson 
V.  Tomlin,  I  Esp.  255.  Eyre,  C.  J. 
1794. 

But  the  court  of  C.  P.  (Buller,  J. 
only  present)  made  a  rule  absolute  upon 
the  master,  to  allow  no  more  costs  than 
damages.     Ibid. 

Sea  vide  Smith  v.  Clarke,  2  Stra. 
1130. ;  Barnes  v.  Edgard,  3  Mod.  39; 
Knightly  v.  Buxton,  Say.  Costs,  39; 
Haines  v.  Hughes,  Comb.  324 ;  Milbume 
V.  Read,  3  Wilt.  322,  3.  S.  C.  Barnes, 
134 


5.  In  an  action  for  mesne  profits,  if 
the  plaintiff  recover  less  than  40s.  he  \0 
entitled  to  no  more  costs  than  damages, 
unless  the  judge  certify.  Doe  v.  Davis, 
1  Esp.  358.     Kenyon,  C.  J.  1795. 

And  the  court  of  K.  B.  discharged  a 
rule  for  allowing  full  costs.  6  T.  R.  593. 

6.  If  A.,  one  of  several  defendants,  is 
proved  to  have  been  a  party  to  a  joint 
trespass,  but  is  acquitted  for  the  purpose 
of  enabling  the  plaintiff  to  recover  for 
another  trespass,  in  which  A.  had  no 
share,  the  judge  will  certify  that  there 
was  a  probable  cause  for  making  A.  a 
defendant,  to  deprive  him  of  costs  under 
8  and  9  Will.  3.  cap.  11.  Aaron  v, 
Alexander,  Crowley,  and  Solomons,  3 
Campb.  35.    Ellenborough,  C.  J.  1811. 

7.  So  if  A.  commit  a  trespass  for  the 
use  of  B.,  this  is  a  probable  ground  for 
joining  B.  Fumeaux  v.  Fomerhy  and 
Clarke,  4  Campb.  136.  Ellenborough, 
C.  J.  1815. 

A.  (c)  In  other  cases. 
(And  see  post.  Practice,  F.) 

8.  Where  an  action,  brought  under 
an  implied  direction  of  the  court  of 
Chancery,  is  defeated  by  a  formal  objec- 
tion, that  court  will  oblige  the  defendant 
to  pay  all  costs.  Wray,  assignee,  ^c.«v. 
Barwis,  Peake,  69.  Kenyon,  C.  J.  1791- 

9.  Where,  at  a  trial  in  England, 
upon  a  cause  of  action  arising  in  Wales, 
the  plaintiff  recovers  less  than  10/.  the 
judge  is  hound  to  certify,  under  13  Geo. 
111.  cap.  51.  8.  2.  Cooper  v.  Davies, 
1  Esp.  463.    Kenyon,  C.  J.  1795. 

And  see  Evans  v.  Jones,  6  T.  R.  500. 
Davis  V.  Jones,  2  N.  R.  167. 

10.  In  C.  P.  where  the  defendant  ap- 
plies to  settle  the  action  the  day  after 
that  on  which  he  is  served  with  process, 
he  is  not  hable  for  the  costs  of  a  decla- 
ration. Charlwood  et  alt.  v.  Berridge^ 
1  Esp.  345.     Eyre,  C.  J.  1795. 

Ace.  Golding  v.  Grace,  2  Bla.  749  ; 
Cont.  Fawceit  v.  Christie,  2  Bos.  and  Pul. 
515,  overruled  by  Partington  v.  Wil-^ 
liams,  2  N.  R.  399,  ace.  Tidd,  467. 

11.  Where  the  parties  signed  an  un- 
stamped agreement,  and  the  plaintiff, 
before  action  brought,  tendered  to  the 
defendant  an  engrossment,  which  the 
latter  refused  to  s^  ;  the  judge  direct- 
ed that  the  master  should  be  iiutructed 
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to  include  the  expense  of  stamping  the 
original  agreement  in  the  costs  of  the 
action.  Bowen  v.  Pttmany  getU,  2  Esp. 
728.     Kenyon,  C.  J.  1799. 

12.  A  party  who  has  obtained  a  man^ 
damus  to  restore  him  to  au  office,  cannot 
recover  the  costs  of  the  application  as 
consequential  damages,  in  an  action  for 
the  amotion.  Harman  v.  Tappenden, 
3  Esp.  278.     Kenyon,  C.  J.  1801. 

13.  A  judge  cannot  certify  for  the 
costs  of  the  special  jury,  the  day  after 
the  trial.  Waggett  v.  ShaWy  3  Campb. 
316.     Ellenborough,  C.  J.  1812. 

B.  Liability  to  costs. 

14.  Bail  to  the  sheriff  are  prirndfacie^ 
liable  to  attorney  for  costs  of  puttmg  in 
bail  to  the  action;  not  the  principal. 
Hector  v.  Carpenter ^  1  Stark.  190,  El- 
lenborough, C.  J.  1816. 

C.  Remedy  for  costs. 
{And    see    Attorney,    B.    Condi- 
tions, Precedent,  5,  6.) 

15.  In  an  action  upon  the  28  Geo. 
m.  cap.  52.  s.  20  and  23.  for  the  costs 
of  a  frivolous  petition  against  the  elec- 
tion of  a  member  of  parliament,  the 
defendant's  subscription  to  the  petition 
need  not  be  proved,  as  the  petition  could 
not  have  been  received  without  it.  C/erc- 
icmdy.  Wilson^  Peake,  106.  Kenyon, 
C.  J.  1792. 

See  the  Act,  sect.  1. 

16.  It  was  also  ruled,  that  no  demand 
of  the  costs  need  be  proved.     Ibid. 

Sed  vide  sect.  23. 

17.  Afler  judgment  by  default^  in 
ejectment,  the  costs  may  be  recovered  in 
an  action  for  the  mesne  profits.  Doe  v. 
Darns^  1  Esp.  358.  Kenyon,  C.  J. 
1795. 

Ace.  Grdliver  V.  Drinkwater,  2  T.  R. 
261. 

18.  But  where  the  ejectment  is  de- 
fended, and  taxed  costs  are  paid,  the 
extra  costs  cannot  be  so  recovered.  Ibid, 

19.  Upon  a  petition  to  the  chancellor 
against  the  allowance  of  a  certificate, 
the  petititioners  were  ordered  to  pay 
taxed  costs.  In  an  action  against  the 
petitioners  for  a  conspiracy,  the  bank- 
mpt  cannot  recover  the  costs  of  the  peti- 
tion, since  the  costs  as  between  party 
and  party  must  be  considered  as  already 
paid;  and  the  extra  costs  cannot  be 


allowed,  on  account  of  the  incongruity 
which  would  follow  the  adoption  of  a 
different  standard,  in  the  awarding  of 
costs  in  the  two  courts.  Hathaway  v. 
Burrow  and  others j  I  Campb.  151. 
Mansfield,  C.  J.  1807. 

And  see  Winstanley  v.  Heady  4  Taunt. 
192. 

20.  If,  after  action  brought,  the  de- 
fendant pays  the  debt  without  the  know- 
ledge of  plaintifTs  attorney,  the  action 
may  be  proved  for  the  costs.  Toms  v. 
Povielly  0  Esp.  40.  Heath,  J.  Kingston, 
1806. 

And  a  rule  nisi  for  a  new  trial, 
on  this  ground,  was  refused  in  K.  B., 
7  East,  536,  and  3  Smith,  554. 

And  see  Swain  v.  Senate,  2  N.  Rv  99. 
Chapman  v.  Haw?,  1  Taunt.  341. 

21.  Proof  of  the  rule  to  pay  money 
into  court,  entitles  the  plaintiff  to  a  ver- 
dict with  nominal  damages,  unless  the 
costs  have  been  paid.  Horsburgh  v. 
Orme,  1  Campb.  558.  n.  Ellenborough, 
C.J.  1809. 

22*  Where,  after  action  brought,  th^ 
debt  is  paid  without  a  rule  of  court,  the 
plaintiff  is  entitled  to  a  verdict.  Atkin- 
son V.  Thornton^  1  Campb.  559.  Ellen- 
borough,  C.  J.  1808. 


COURTS. 
(And  see  Jurisdiction.) 

1.  The  chief  justice  of  K.  B.  sitting 
at  nisi  prius  at  fVestminster,  cannot  en- 
tertain a  motion  respecting  a  cause  to  be 
tried  in  London,  Such  an  application 
must  either  be  made  to  the  court  in 
term,  to  a  judge  at  chambers,  or  to  the 
chief  justice  in  London,  Atkinson  v. 
Dickinson,  3  Campb.  41.  Ellenborough, 
C.  J.  1812. 

And  see  post.  Pleading,  H.  (b). 
Litt.  Ent  83. 


COVENANT. 

A.  Operation  of  covenants. 

(a)  Where  binding. 

(b)  Where  broken. 

(c)  Breach,  where  waved. 
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COVENANT. 


B.    To  WHOM    COVENANT  EXTENDS. 

(a)  To  what  covenantor, 

(b)  To  what  covenaniee. 

C.  Pleadings. 


A.  Operation  op  covenants. 


A.  (a)  Where  binding. 

1.  A  covenant  in  a  lease,  ''that  the 
lessee  shall  insure  and  keep  insured,  the 
sum  of  800Z.  at  the  least,  in  some  suffi- 
cient insurance  office  within  the  cities  of 
London  or  Westminster,"  is  sufficiently 
certain.  Doe  d.  Pitt  v.  Shewing 
3  Campb.  134.  Ellenborough,  C.J. 
1811. 

2.  A  covenant  indorsed  upon  a  deed 
after  siting,  but  before  sealmg  and  de- 
livery, 18  binding.  Lyhum  v.  ffarring^ 
ton,  I  Stark.  163.  Ellenborough,  C.  J. 
1816. 

A.  (b)  Where  broken. 

•  3.  Where  lessee  covenants  to  pull 
down  a  wall  for  the  purpose  of  enabling 
the  lessor  to  make  a  roaa  over  part  of  the 
demised  premises^  but  there  is  no  reser- 
vation by  the  lessor  of  the  use  of  such 
road,  nominal  damages  only  can  be  re< 
covered  for  not  pulling  down  the  walU 
Good  V.  Hill,,  executrix  of  Gumey^ 
2  Esp.  690.     Kenyon,  C.  J.  1798. 

4.  A  covenant  to  keep  all  the  trees 
standing  in  an  orchard,  whole  and  un< 
defaced,  **  reasonable  use  and  wear  only 
excepted,**  is  not  broken  by  cutting  down 
trees  past  bearing,  provided  the  land- 
lord is  likely  to  get  back  the  premises  at 
the  end  of  me  term  in  an  improved  con- 
dition. Doe  d.  Jones  and  ux.  v.  Crouch, 
2  ^ampb.  449.  Ellenborough,  C.  J. 
1810. 

Ace.  Co.  Litt  53.  n.  11. 

5.  Lesseecovenanted  to  keep  premises 
insured.  He  omitted  to  pay  the  pre- 
mium till  after  the  expiration  of  15  days 
beyond  the  year,  during  which  days  of 
grace  the  insurance  company  hold  them- 
selves liable ;  but  at  the  end  of  the  month 
he  paid  the  premium,  which  was  ae 
cepted  by  the  company,  as  revimna  the 
insurance  from  the  former  year.    Held, 


that  the  covenant  was  brcdieDf  the  pre* 
mises  having  in  fact  remained  unco- 
vered from  the  expiration  of  the  15  days 
to  the  time  the  premium  was  paid. 
Doe  d.  Pin  V.  Shewin,  3  Campb.  137. 
Ellenborough,C.  J.  1811. 

6.  Lessee  having  covenanted  to  keep 
800/.  insured  on  the  premises,  effects  an 
insurance  containing  a  memorandum, 
that  in  case  of  the  death  of  the  assured 
the  policy  may  be  continued  to  his  per- 
sonal representative,  provided  an  in- 
dorsement to  that  e^ect  be  made  upon 
it  within  three  months  after  his  death; 
lessee  dying,  an  indorsement  continuing 
the  policy  to  his  personal  representative, 
was  made  after  the  expiration  of  the 
three  months,  held  no  breach.  Doe  d. 
Pitt  v.  Laming,  undow,  4  Campb.  73. 
Ellenboroueh,  C.  J.  1814. 

7.  Freighter  covenants  to  load  at  To- 
bago in  time  for  the  West  India  convoy, 
which  will  sail  for  England  on  the  31st 
of  August.  The  convoy  calls  off  To- 
bago on  the  22d  July,  before  which  time 
the  freighter  mi^ht  have  completed  the 
cargo, — he  is  hable  for  dead  freight. 
Thompson  v.  Inglis  and  another,  3 
Campb.  428.  Ellenborough,  C.  J. 
1813. 

8.  The  continuing  of  a  doorway 
broken  through  the  wall  of  the  pre- 
mises demised,  into  an  adjoinii^  house, 
amounts  to  a  breach  of  covenant  to 
keep  in  repair.  Doe  d.  Vickery  v. 
Jackson,  2  Stark.  293.  Ellenborough, 
C.  J.  1817. 

9.  A  landlord  covenanting  to  pay  land 
tax,  is  only  bound  topay  it  in  proportion 
to  the  rent.  Whitfield  v.  Brandwood, 
2  Stark.  453.    Abbott,  C.  J.  1818. 

10.  A  covenant  to  yield  up  in  repair 
all  buildings  and  improvements  erected 
durine  the  term,  is  broken  by  the  re- 
moval of  a  veranda,  the  lower  part  of 
which  is  attached  to  posts  fixed  m  the 
ground.  Penny  v.  Brown,  2  Stark.  403. 
Abbott,  C.J.  1818. 


A.  (c)  Breach,  where  waved. 

11.  ItisstaUd  to  havebeenheld,  that 
the  acceptance  of  rent  which  accrued 
subsequently  to  a  forfeiture,  incurred  by 
not  repainng  within  three  months  ailer 
notice,   was   not  an  absolute  waver. 
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FryetA.  Harris  v.  Jeffreys^  393.  Ken- 
yan, C.  J,  1795. 

ConU   Greeners   case,  1  Leon.  263. 

5,  C,  Cro.  El  3.  Fox  v.  Swann^  Sty. 
482,  3  ;    Doe  v.  Batterij  Cowper,  244, 

6,  7;  Goodright  v.  Davis,  {bid.  803; 
Roe  V.  Minshal,  Bull.  N.  P.  96.  ,  S.  C. 
Selw.  677. 

N.  In  this  case  the  rent  due  at  Mi- 
chaelmas, was.  received  18th  Oct.  and 
the  demise  laid  2d  Nov.,  when  the  pre- 
mises were  still  out  of  repair.  Qu. 
whether  the  decision  did  not  proceed 
upon  the  usual  clause  of  re-entry,  for  not 
keeping  the  premises  in  repair  generally  f 

B.    To  WHOM  COVENANT  EXTENDS. 

(And  see  post.  Deed,  B.  (b)  4. 
Ejectment,  A.  (b).) 

B.  (a)  To  what  covenantor, 

12.  Qu.  whether  a  covenant  con- 
tained in  the  assignment  of  a  lease,  re- 
quiring the  assignee  and  his  assigns,  to 
buy  the  beer  of  the  assignor,  will  bind  a 
subsequent  assignee?  Hartley  v.  Pe^ 
kaU,  Peake,  131.     Kenyon,  C.  J.  1792. 

And  see  Agreement,  C.  (a) 
N.  Tha*  such  a  covenant  is  merely 
personal,  see  James  v.  Blunck,  Uardres, 
88.  But  see  Purfrey*s  case,  Moore,  243, 
pi.  382. 

13.  The  assignees  of  a  bankrupt  ter- 
mor, ar6  not  liable  to  the  performance  of 
covenants,  unless  they  take  possession. 
Bowrdillon  v.  DaHtm  etalt  Peake,  238, 
and  1  Esp.  233.     Kenvon,  G.  J.  1794. 

Ace  iurTier  v.  BAckardsony  7  East, 
339.  S.  C.  3  Smith,  330.  And 
see  Doct  and  Stud,  dial  2,  cap.  33. 
EeUer  v.  QoLseheri,  1  Lev.  127;  Billtng- 
hurst  v.  Speerman,  1  Salk.  297;  Buck- 
ley  V.  Pick,  ibid.  317.   Post.  Deed,  11. 

14.  Merely  omittii^  to  deUver  up  the 
key,  does  not  amount  to  taking  posses- 
sion. Wheeler  v.  Bramah  arid  others, 
3  Campb.  340.  Ellenborough,  C.  J. 
1813. 

15.  Nor  a  pa3rment  of  rent  made  for 
the  express  purpose  of  avoiding  a  distress 
to  which  the  effects  of  the  bankrupt  are 
liable.    Ihid. 

16.  Where  lessee  devises  his  term  to 
A.,  in  trust  to  permit  B.  to  receive  the 
feats  and  profits,  durante  viduitate^  B.  is 


not  cluirgeable  as  assignee.  Averhill  v. 
iibZmeyj  reake'sEvid.  304.  Lawrence, 
J.  Worcester,  1805. 

And  see  Mayor  of  Carlisle  y.  lUamire, 
8  East,  487. 

B.  (b)  To'what  covencaUee, 

17.  Where  premises  are  on  lease,  the 
tenant  for  life  of  the  reversion  can  only 
recover  such  damages  for  not  repairing 
as  are  commensurate  with  the  injury 
done  to  his  life  estate.  Evelyn  et  ux.  v. 
Raddish  and  others,  Holt,  543.  Gibbs, 
C.  J.  1817. 

S.  C.  not  S.  P.  7  Taunt  411. 

C,   PLEADINGS  IN   COVENANT. 

18.  If  a  declaration  in  covenant,  set 
out  part  only  of  an  indenture,  the  plain- 
tiff IS  not  intitled  to  read  the  remainder, 
without  proving  the  deed  in  the  usual 
manner,  though  there  be  no  plea  of  non 
est  factum;  the  confession  implied  in 
the  special  plea,  extending  only  to  so 
much  of  the  instrument  as  appears  upon 
the  record.  Williams  v.  SilU,  2  Campb. 
519.     Ellenborough,  C.  J.  1810. 

Ace.  Edwards  v.  Stone,  1  Saund.  58.  d. 
Sed  vide  post,  Inquiry,  1,  2. 

19.  In  an  action  by  the  assi^ee  of  a 
lease  against  the  assignor,  evidence  of 
the  execution  of  the  assignment,  in 
which  the  original  lease  is  adopted,  ren- 
ders any  further  proof  of  the  latter  in- 
strument unnecessary.  Nash  v.  Turner, 
1  Esp.  2 1 7.    Kenyon,  C.  J.  1 794. 

Sed  vide  Crosby  v.  Percy,  1  Taunt. 
364,  6. 

20.  Where  an  indenture  is  executed 
by  one  party  only,  that  party  cannot  sue 
the  other  upon  the  deed,  but  must  bring 
assumpsit.  Sutherland  v.  Lisknam, 
^Esp.  42.     Eldon,  C.  J.  1799. 

And  see  Soprani  y.  Skurro,  Yelv.  18, 
19.    Ante,  Action,  D.  (b). 


CUSTOM. 


1.  A  person  renting  a  stall  in  the 
parish  of  A.,  which  he  uses  occasionally, 
may  justify  imder  an  easement  claimed 
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by  the  inhabitants  of  A.  Fitch  v.  Fitch^ 
2  Esp.  543.  Heath,  J.  Chelmsford, 
1797. 

2.  A  plea  justifying  under  a  custom 
for  the  tenants  of  a  particular  copyhold 
estate,  to  cut  turf,  &c.  is  not  supported 
by  evidence  of  a  custom  embracing  the 
copyholders  of  the  manor  generally, 
Triisony.  Page^  4  Esp.  71.  Kenyon, 
C.  J.  1801. 

And  see  Pleading,  C.  1.  Barnes  v. 
Mawson,  1  M.  and  S.  77. 

3,  A  custom  in  a  manor  lying  within 
a  royal  forest,  for  the  lord,  with  the  as- 
sent of  the  homage,  to  grant  part  of  the 
waste  in  severalty,  in  exclusion  of  the 
commoners,  is  good.  Boulcott  v.  fVin- 
milly  2  Campb.  261.  Macdonald,  C.  B. 
Chelmsford,  1809. 

And  the  court  of  K.  B.  refused  a  rule 
for  a  new  trial,  M.  50.  Geo.  3.    Ihid. 


DEBTOR  AND  CREDITOR. 
A.  Debt,  how  created. 

B.    How   DISCHARGED. 

C.  Payments,  how  marshalled. 

A.  Debt,  'How  created. 
(And  see  Agent,  C.  (a).) 

1.  A,  borrows  money  of  B.,  and  de- 
livers the  amount  to  C.  The  law  pre- 
sumes that  this  was  done  in  satisfaction 
of  a  debt  from  B.  to  C,  and  not  by  way 
of  loan  to  the  latter.  Welsh  and  another y 
assignees  of  Evan  Evans,  v.  Seaborn,  1 
Stark.  474.    Ellenborough,  C.  J.  1816. 

Ace.  Aubert  v.  IFalsh,  4  Taunt  293. 

B.  Debt,  how  discharged. 
(Ante,  Bond,  C.) 

2.  Where  a  debtor,  by  the  direction 
of  the  creditor,  remits  money  by  the  post, 
whereby  the  money  is  lost,  the  creditor 
must  bear  the  loss.  Warwicke  v. 
Noahes,  Peake,  67."  Kenyon,  C.  J. 
1791. 

3.  But  the  debtor  is  not  discharged 
by  delivering  the  letter  to  a  bell-man  in 
the  street*    Hawkins  and  others  v.  Rutt 


and  another,  Peake,  186.  Kenyonf 
C.  J.  1793. 

4.  Where,  in  action  for  goods  sold, 
the  defence  is  a  composition  with  cre- 
ditors, and  assignment  of  property,  with 
clause  to  release  on  property  realizing  a 
certain  sum,  if  the  property  assigned  fall 
short  of  that  sum,  the  plaintiff  may  re- 
cover the  full  amount  of  his  debt.  Wig^ 
qlesworth  v.  White  et  ux,  1  Stark.  218. 
Ellenborough,  C.  J.  1816. 

5.  A  debt  of  10001.  is  extinguished 
by  a  gift  of  20,0001.  stock  by  the  debtor 
to  the  creditor.  Breton  v.  Cove,  execu^- 
tor,  Peake,  30.     Kenyon,  C.  J.  1791. 

6.  A  creditor  who  borrows  money  of 
his  debtor,  under  an  express  promise  of 
repayment,  may  nevertheless  retain  the 
amount  in  satisfaction  of  his  original 
debt.  Lechmere  v.  Hawkins,  gent. 
2  Esp.  226.     Kenyon,  C.  J.  1798. 

And  see  Preston  v.  Skutton,  1  Anst. 
50. 

7.  A.,  in  the  country,  directs  B.  to 
pay  money  into  a  London  banking- 
house,  for  A.'s  account;  A.  has  no  ac- 
count with  the  house,  but  through  C, 
a  country  banker:  a  payment  to  the' 
credit  of  A.'s  account  with  C.  discharges 
B.  Breed  and  others  v.  Green  and  an" 
other.  Holt,  204.  Le  Blanc,  J.  Lan- 
caster, 1816. 

C.  Payments,  how  marshalled. 
(Ante,  Bond^  16.) 

8.  Obligor  becomes  indebted  to 
obligee  in  a  further  sum  by  simple  con- 
tract, and  pays  money  without  directing 
the  application  of  it.  This  must  be 
taken  to  be  a  paymei^t  on  account  of  the 
bond,  it  being  the  older  debt.  Dawe 
and  others  v.  Holdswortli  and  others, 
Peake,  64,  5.    Kenyon,  C.  J.  1791. 

And  see  Anon»  Cro.  Eliz.  68  ;  Bois  v. 
Cranfield,  Style,  239;  Megaot  v.  Mills, 

1  Lord  Raym.  286,  7;  Anon.  Comb. 
463;  Pinne/V  case,  5  Co.  Rep.  117.  b. 
Ca.  Temp.  King,  41 ;  Straceyy,  Saun- 
ders, 7  Mod.  123;   Colt  v.  Netterwill, 

2  P.  Wms.  308 ;  Goddan  v.  Cox,  B.  N. 
P.  274 ;  Morgan  v.  Jones,  1  Bro.  P.  C. 
32 ;  Newfiiarch  v.  Clay,  14  East,  240  ; 
Clayton's  case,  in  Devaynes  v.  Noble^ 

1  Meriv.  585;  Bodenham  v.  Purchas, 

2  B.  and  A.  39.  16  Vin.  Abr.  Payment 
M.  passim. 


DEED. 


109 


9.  But  the  circumstance  of  discount 
being  claimed  and  allowed  for  prompt 
payment,  is  evidence  of  an  appropriation 
to  a  recent  debt.  MarryaLts  v.  Wliite^ 
2  Stark.  101.  Ellenborougb,  C.  J. 
1817.  16  Vin.  Abr.  Payment  M.  passim. 

10.  A  payment  made  to  a  creditor  ge- 
nerally, must  be  taken  to  be  a  payment 
on  account  of  the  subsisting  debt.  It 
will,  therefore,  operate  as  a  discharge  of 
sureties  jpro  tanto;  and  cannot  be  set 
by  the  creditor  against  a  subsequent 
debt.  Hammersley  et  alt,  v.  Knowlys, 
esq.  2  Esp.  666.      Kenyon,  C.  J.  17^8. 

11.  So  if  A.  accept  a  bill  for  the  ac- 
commodation of  B.,  which  B.  discounts 
with  his  bankers,  who,  after  the  bill  has 
been  dishonoured,  and  after  they  have 
notice  of  the  want  of  consideration,  re- 
ceive money  on  account  of  B.,  exceed- 
ing the  amount  of  the  bill,  A.  is  dis- 
charged. March  and  another  v.  Hould- 
itchy  Chitty  on  Bill3>  370.  Abbott,  J. 
1818. 

12.  A.  having  a  legal  demand  against 
B.,  and  claiming  also  to  be  the  equitable 
assignee  of  a  debt  due  from  B.  to  C, 
receives  money  from  B.  on  account,  wtt/i- 
out  prejudice  to  such  claim.  The  pay- 
ment must  be  applied  to  the  legal  debt. 
Birch  and  another  y.  Te66u«,  2  Stark.  74. 
Ellenborougb,  C.  J.  1817. 

Ace.  Taylor  v.  Okey,  13  Ves.  180. 
Eland  V.  Karr,  1  East,  375. 

Sed  vide  Fair  v.  M^Iver^  16  East, 
130.    Post,  Pleading,  C.  (b) 


DEED. 


A.  What  shall  be. 
B.  Execution. 

(a)  Ability  of  parties. 

(b)  Conditional  execution* 

(c)  Irregular  execution, 
C.  How  construed, 

A.  What  shall  be. 

(And  see  Covenant,  A.  (a)  2.) 

1.  An  agreement  to  which  seals  are 
affixed  contrary  to  the  original  intention 


of  the  parties,  need  not  be  declared  upon 
as  a  specialty.     Clement  v.   Gunhouse^ 
5  Esp.  83.     Chambre,  J.  1803. 
And  see  Plowd.  14.  post,  C.  15. 


B.  Execution. 
B.  (a)  Proof  of  execution. 

2.  On  non  est  factum  pleaded,  it  is  not 
sufficient  to  prove  an  execution  by  a 
person  who  executed  in  the  name  of  the 
defendant,  without  proof  of  identity. 
Parkins  v.  Hawkshaw^  2  Stark.  239. 
Holroyd,J.1817. 

3.  The  execution  of  a  deed  is  not  im- 
peached by  the  attesting  witness  saying 
that  he  does  not  know  whether  the 
blanks  were  filled  up  at  the  time,  or 
not.  England  v.  Roper^  1  Stark.  304. 
Ellenborougb,  C.  J.  1816. 


B.  (b)  Ability  of  parties. 

4.  A  release  by  one  of  several  assig- 
nees of  a  bankrupt's  estate,  executed  ra 
the  presence  of  the  others  and  with 
their  concurrence,  binds  all.  Williams 
V.  JFalsby,  4  Esp.  220.  Ellenborougb, 
C.  J.  1802. 

Ace.  Lord  Lovelace's  case,  W.  Jones, 
268.     Ballv.  Dunsterville,  4  T.  R.  313. 

And  see  Anon,  cited  in  2  Freeman, 
215,  by  the  M.  R.     Co  Litt.  231.  a. 

5.  And  parol  evidence  of  the  presence 
and  concurrence  of  the  non-executing 
assignees,  is  admissible.     Ibid. 

6.  But  where  one  of  the  co-assignees 
is  absent,  he  cannot  be  bound  without 
an  authority  under  seal.  Ibid.  Harri- 
son V.  Jackson^  7  T.  R.  207.  ace. 

7.  Coverture  maybe  eiven  in  evidence 
under  non  est  factum.  Lambert  v.  Afar- 
tha  Atkins  and  anotkerj  2  Campb.  272. 
Ellenborougb,  C.  J.  1809. 

Anon,  per  Holt,  C.  J.  12  Mod.  609, 
accord.  S.  P.  adm :  3  Keb.  228,  Cole  v. 
Delawn, 

8.  Although  defendant  has  executed 
deeds,  and  maintained  actions  as  a  feme 
sole;  Davenport  v.  Nelson^  widow^  4 
Campb.  26.    Ellenborougb,  C.  J.  1814. 

9.  Or  lunacy.  Faulder  v.  Silk  and 
another,  executors  ofjervoise,  3  Campb* 
126.  more  fully  reported,  1  Collinson^ 
390.    Ellenborougb,  C.  J.  181 1. 
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^     B.  (c)  Conditional  execution. 

10,  Under  non  est  factum^  delivery  as 
an  escrow,  may  be  jriven  in  evidence. 
Stoytes  V,  Pearson^  4  Esp.  255.  Ellen- 
borough.  C.  J.  1803. 

S.  P.  Coles  \.  Robins,  B.  N.  P.  172. 
ButheWv.  Pasmore,  6  Mod.  217. 
And  see  Sav.  71.pl.  148. 

11.  A.,  assignee  oia  term,  executes  an 
assignment  wnich  remains  in  the  hands 
of  his  attorney,  who  has  a  lien  thereon 
for  his  charges,  A.  is  not  liable  for  the 
subsequent  arrear  of  rent.  Odell  v, 
JFahe  cmd  another,  3  Campb.  394.  El- 
lenborough,  C.  J.  1813. 

B.  (d)  Irregular  execution. 

12.  A  bail  bond,  sealed  and  de- 
livered when  only  the  penal  part  is  filled 
up,  is  void,  q^ioad  the  condition  for  ap- 
pearance inserted  afterwards.  Powell, 
assignee,  sheriff  of  Middlesex,  v.  Duff, 
3  Campb.  181.  Ellenborough,  C.J. 
1812. 

Ace.  Shelden  v.  Hentley,  2  Show. 
160,  1.  Com.  Dig.  Fait  A.  1.  Weeks 
y.'  Maillardet,  14  East,  568.  And  see 
ante,  B.  (a)  3. 

13.  But  where  A.  executed  a  bond, 
leaving  blanks  for  the  sum  ana  the  name 
of  the  obligee,  which  wete  filled  up  by 
the  agent  employed  to  raise  an  indennite 
sum  on  the  security,  it  was  held  to  be  a 
good  deed.  Texira  v.  Evans,  cited  1 
Anstr.  228.     Lord  Mansfield,  C.  J. 

And  see  Keilw.  1 62,  a.  164, 5. ;  Anon, 
Moore,  43.  pi.  132;  Sams  v.  Pitt,  ibid. 
359.  S.  C.  5  Co.  77.  b.  78.  a.  S.  C. 
Cro.  El.  432.  1 1  Co.  27,  PigotVs  case, 
2  Roll.  Abr.  29.  pi.  7. ;  Zouch  v.  Clay, 
1  Vent.  185 ;  Lady  Cook  v.  Remington, 
8  Mod.  237;  .Paget  v.  Paget,  2  Cha. 
Rep.  410:  Oakley  v.  Dams,  16  East, 
82,  4.  Post.  Pleading,  H.  (b)  17. 
4  Vin.  Abr.  Blanks. 

14.  A  subsequent  acknowledgment 
of  an  authority  to  a  copartner  to  execute 
a  deed,  does  not  dispense  with  the  pro- 
duction of  the  power  of  attorney.  Stdg- 
litz  and  another  v.  Egginton  and  another. 
Holt.  141.     Gibbs,  C.  J.  1815. 

15.  Assumpsit  dbes  not  lie  on  an  in- 
strument under  seal  produced  by  the 


plaintiff,  and  proved  to  have  been  signed 
Dv  the  defendant.  Barber  v..  Sargent^ 
MSS.    Burrough,  J.  Bodmin,  1817. 

C.   How   CONSTRUED. 

16.  A.  and  B.  are  tenants  in  common ; 
A.  devises  to  B.  and  C.  in  trust,  B.  con- 
veys his  undivided  moiety  in  mortgage  to 
C,  but  the  deed  contains  subsequent  ge- 
neral words,  assigning  all  B.'s  title  at 
law  andin  eouity.  The  latter  words  are 
referable  only  to  B.'s  moiety,  and  not 
to  the  trust  estate.  Doe  d.  Raikes  v. 
Anderson,  1  Stark.  155.  Ellenborough, 
C.J.  1816. 


DEFAMATION. 
A.  Words  which  slander  a  man 

IN  HIS  PROFESSION. 

B.  Words  op  felony. 

C.  Words  not  imputing  a  legal 

CRIME. 

D.  Words  spoken  on  a  lawful 

OCCASION. 

E.  Pleadings  and  evidence. 

A.  Words  which  slander  a  man 
in  his  profession. 

(And  see  Justices.  C.  (b).) 

1.  To  say  of  an  attorney,  ••  He  de-  , 
serves  to  be  struck  otf  the  roll,'*  is  ac- 
tionable.      Phillips,    gent,  v.   Jansen^ 
2  Esp.  624.    Kenyon,  C.  J.  1798. 

2.  But  to  say,  **  I  have  taken  out  a 
judge's  order  to  tax  A.'s  bill — ^1  will 
bring  him  to  book  and  have  him  struck 
off  the  roll,"  is  not  actionable.     Ibid, 

Sed  vide  Trowbridge  v.  Hard^  Latch. 
320. 

3.  To  say  of  a  tradesman,  "  He  lives 
by  swindling  and  robbing  the  public,*' 
is  actionable ;  though  the  transaction  al- 
luded to  amount  only  to  a  fraud.  Smith 
V.  Carey,  3  Campb.  461.  Ellenbo- 
rough, C.  J.  1813. 

4.  But,  in  such  cMe,  the  words  must 
not  be  laid,  innuendo  **  that  the  plaintiff 
was  guilty  of  felony  and  jobbery.' • 
Ibid. 


DISTRESS. 
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B.  Words  op  pblony. 


5.  A.  calls  6.  a  thief,  but  expressly 
alludes  to  a  transaction  which  amounts 
only  to  a  breach  of  trust.  No  action 
will  lie.  Tliompson  v.  Bernard,  1 
Campb.  48.     Ellenborough,  C.  J.  1807. 

6.  So  if  it  appear  that  the  words 
were  spoken  with  reference  to  a  mere 
breach  of  contract.  Cristie  v.  Cowelly 
Peake,  4.     Kenyon,  C.  J.  1790. 

Ace.  Robins  V.  Hildredon,  Cro.  Jac. 
65.  And  see  Mtnors  v.  Leeford,  ibid, 
114.  Bull.  N.  P.  5.  Ttbbs  v.  Smith, 
T.  Raym.  33. 


C.  Words  not  imputing  a  legal 

CRIME. 

7.  Semble,  that  words  which  merely 
charge  the^  party  with  evil  indtna- 
tioHS,  are  not  actionable.  Harrison  v. 
Strattany  4  Esp.  218.  Ellenborough, 
C.  J.  1803. 

And  see  Snag  v.  Gee,  4  Rep.  16,  a. 
Bull.  N.  P.  5.  Doctor  and  Student, 
DiaL  2.  cap.  41.     Anon.  T.  Raym.  20. 


D.   Words  spoken  on  a  lawful 
occasion. 

(And see  Libel,  A.  (a),  (b).) 

8.  Words  spoken  on  giving  a  party  in 
charge  to  a  constable,  or  in  preferring  a 
complaint  to  a  magistrate,  are  not  ac- 
tionable. Johnson  T.  EvanSy  clerh, 
3  Esp.  32.     Eldon,  C.  J.  1 799. 

And  see  Anon.  Dyer,  285.  a.  But 
an  action  lies  **  for  imposing  the  crime 
of  felony."  Saunders  v.  Edwards,  1 
Sid.  95;  Anon.  1  Vent.  264;  ITood  v. 
Brown,  1  Marsh.  522.  6  Taunt.   169. 

9.  An  action  does  not  lie  against  a 
man  who,  upon  reasonable  grounds  of 
suspicion,  charges  an  innocent  person 
with  a  theft.  Fowler  and  wife  v.  Homer, 
3  Campb.  294.  EUenborough,  C.  J. 
1812. 

Sed  yide  Adams  v.  Moore,  Selw.  830. 
And  see  ante,  Action  on  the  case, 
A.  (g)  45,  A.  (h). 

10.  An  action  will  not  lie  for  informa- 
tion given  by  the  Serjeant  of  a  volunteer 
corps  to  the  comtaiittee  of  management. 


that  the  plaintiff  is  an  improper  person 
to  remam  a  member  of  their  corps. 
Barhaud  v.  Hookham,  5  Esp.  109.  tU 
lenborouch^C.  J.  1804. 

1 1.  A  naving  summoned  B.,  his  mas- 
ter, before  a  court  of  conscience  for 
wages,  B.  there  utters  words  imputmg 
felony  to  it«  If  this  charge  be  neces- 
sary to  B.'s  defence,  no  action  lies. 
Trotman  v.  Dunn,  4  Campb.  211.  El- 
lenboroi^h,  C.  J.  1815.  / 

And  see  JR.  v.  Creevey,  1  M.  and  S« 
273. 

E.  Pleadings  and  evidbkce. 

12.  In  an  action  for  words  char^^ 
only  once  in  a  declaration,  containmg 
but  one  count,  evidence  may  be  given  <n 
the  same  words  having  been  spoken  on 
different  occasions.  Charlter,  one,  ^c. 
V*  BarreU,  Peake,  22.  Kenyon,  C.  J. 
1790. 

13.  A  count  for  slander,  where  the 
obnoxious  words  contain  distinct  charges, 
is  supported  by  proof  of  words  convey- 
ing any  one  of  such  charges.  Flower  v. 
Pedley,  2  Esp.  491.     Eyre,  C.  J.  1796. 

14.  But  if  the  unproved  words  affect 
and  modify  those  which  are  proved,  the 
variance  isfataL    lUd. 


DISTRESS. 

A.  For  rent. 

(a)  What  may  he  taken. 

(b)  Inwhatplace. 

(c)  How  dealt  with. 

(d)  Remedy  of  distreinee. 

(e)  Excessive  distress. 

B.  For  damage  feasant. 

(a)  At  what  time. 
(b)  Remedy  of  distreinee. 

A.  For  rent. 
A.  (a)  What  may  he  taken. 

1.  Wearing  apparel  not  in  actual  \ise, 
may  be  distrained  for  rent.    BitsH  v. 
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Caldwelly  Peake,  36,  and  1  Esp.  206.  n. 
Kenyon,  C.  J.  1791. 

2.  S.  P.  ruled  in  Baynes  v.  Smithy 
1  Esp.  206.     Kenyon,  C.  J.  1794. 

And  see  Hardistey  v.  Barney,  Comb. 
356.  Simpson  v.  IJartopp,  Willes,  5 1 2. 
Oortcm  V.  Falkner^  4  T.  R.  565. 

A.  (b)  Inwhatplace. 

3.  Goods  removed  for  the  purpose  of 
avoidinpr  a  distress  for  rent,  cannot  be 
followed  by  the  landlord  under  1 1  Geo.2. 
cap.  19.  s.  1  and  2.  unless  the  rent  is 
in  arrearat  the  time  of  the  removal,  and 
the  ffoods  are  conveyed  away  in  a  clan- 
destine manner.  Watson  v.  Mainy  3 
Esp.  15.     Eyre,  C.  J.  1799. 

4.  S.  P.  doubted.  Fumeaux  v.  Fo- 
therhy  and  Clarke,  4  Campb.  136.  El- 
lenborough,  C.  J.  1815. 

And  see  2  Saund.  284.  n.  2.  Bradby 
on  Distresses  138.  MSS.  D,  54.  Post, 
Penal  Action. 

5.  In  trespass,  a  distress  after  a  clan- 
destine removal  cannot  be  given  in  evi- 
dence under  the  general  issue.     Ihid, 

A.  (c)  How  dealt  with. 

6.  Distress  must  not  be  appraised  by 
party  making  it.  Westwood  v.  Cowne 
1  Stark.  172.  EUenborough,  C.  J.  1816. 

A.  (d)  Remedy  of  distreinee, 

(And  see  ante,  Action,  E.  (f)  76,  77. 

Post,  P£NAL  Action,  B.) 

7.  An  overpayment  of  rent  xmder  a 
distress  cannot  be  recovered  in  an  action 
*for  money  had  and  received.     Knihbsv. 

Bally  1  Esp.  84.  Kenyon,  C.  J.  1794. 
Recognized  in  Lothian  v.  Hendersony 
3  Bos.  and  Pul.  530.  S.  P.  Lindon  v. 
Hooper,  Cowp.  4 14.  in  the  case  of  a  dis- 
tress damage  feasant.  And  see  Fitz. 
Avowry,  130. 

A.  (e)  Excessive  distress. 

12.  In  an  action  on  the  case  for  an 
excessive  distress,  express  malice  need 
not  be  proved.  The  excess,  however, 
must  be  considerable.  Field  v,  Mitchelly 
6  Esp.  71.     EUenborough,  C.  J.  1 807. 

B.   For  DAMAGE  FEASANT. 

B.  (a)  At  what  time, 

13.  To  justify  the  taking  of  cattle  da- 


mage feasant,  it  is  necessary  and  mficient 
that  the  distreinor  should  have  entered 
the  locus  in  quo  whilst  the  cattle  were  in 
it.  Clement  v.  Milner,  et  alt,  3  Esp. 
95.  Eldon,  C.  J.  1800. 
SedvideCo.  litt,  16 1.  a. 


B.  (b)  Remedy  of  Distreinee. 

(And  see  ante  A.  (d)  7.  Action,  E. 
(f)  76y  77.     Post,  Penal  Action,  B.) 

14.  An  action  on  the  case  Will  not  lie 
for  detaining  the  plaintiff's  cattle  in  the 
pound,  after  tender  of  amends  made 
subsequently  to  the  impoimding.  Ans-^ 
combe  v.  Shore,  1  Campb.  285.  Mans- 
field, C.  J. ;  and  C.  P.  1808. 

Ace.  8  Co.  146.  a. 

15.  Nor  where  the  tender  is  made  af- 
ter the  distress  and  before  the  impound- 
ing, the  proper  remedy  in  the  latter  case 
being  replevin  or  trespass.     Ihid, 

Ace.  Lindon  v.  Hooper y  Cowp.  411. 
And  see,  Shipmek  v.  Blanchard, 
6  T.  R.  299. 
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1.  The  donee  must  have  immediate 
possession  of  the  gift,  and  uncontrolled 
dominion  over  it.  Hawkins,  adm»  v. 
Blewitty  2  Esp.  663,  Kenyon,  C.  J. 
1798. 

Ace.  Smith  v.  Smithy  2  Stra.  955. 
Cont.   Vinn.   Inst.    Imp.  Com.   lib. 
tit.  7.  p.  228,  9. 

2.  Therefore  if  the  donor  command  a 
person  to  put  some  securities  into  paper, 
and  direct  the  paper  to  the  donee,  and 
charge  him  to  deliver  it  to  the  donee  af- 
ter his  death,  and  in  the  mean  time  to 
deposit  it  in  a  chest  of  which  the  donor 
keeps  the  key,  nothing  passes  by  the 
gift.  Bunn  and  another  v.  MacMutm. 
and  wife.  Holt.  352.  Gibbs,  C.  J. 
1816. 

And  the  court  of  C.  P.  set  aside  a 
nominal  verdict  for  the  plaintiff.     Ihid, 

4.  But  semble,  that  if  the  donor  say 
to  the  donee,  *•  fetch  it  away  and  I  will 
make  you  a  present  of  it,"  the  property 
passes.  Spratleyy,  Wilson,  Ant.  HolU 
10.     Gibbs,  C.J.  1815. 
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And  see  Drury  v.  Smith,  1  P.  Wms. 
404 ;  Lawson  v.  Lawson,  ibid,  44  L 
Miller  V.  Miller,  3  P.  Wms.  357,  35S; 
JoTies  V,  Martin,  3  Anst.  882. 


ECCLESIASTICAL  COURTS. 


1.  The  law  and  practice  of  the  eccle- 
siastical court,  are  matters  of  fact,  to  be 
proved  by  witnesses.  Bcaurain,  cjent 
T.  i^ir  Wm.  Scolt,  3  Campb.  388.  El- 
ienboro«€:h,  C.J.  1813. 

Ace.  Crogatc's  case,  1st  resolution, 
8  Co.  Q7y  a.  And  see  BushcWs  case, 
Vaughan,  143. 


EJECTMENT.* 

A.  Title  of  lessor. 

(a)  Sufficient, 

(b)  How  proved, 

B.  Demise; 

(a)  Time  of  demise, 

(b)  Form  of  demise, 

(c)  Actual,  when  to  he  proved, 

C.  Premises,  how  described. 

(a)  Situation. 

D.  Possession  op  dependant. 
E.  Action  for  mesne  profits. 

(a)  JVhat  recoverable  in. 

(b)  Evidence  in. 

A.  Title  op  lessor. 

,A.   (a)  Sufficient. 

And  see  ante.  Deed,  C,  post,  Ivfant, 
A.  (a)  1.  Landlord  and  Tenant,  D. 

1.  It  is  stated  to  have  been  held,  that 
the  acceptance  of  rent  which  accrued 
subsequently  to  a  forfeiture,  incurred  by 
not  repairing  within  three  months  after 
notice,  is  not  an  absolute  waver.  Fryett 
d.  Harris  v.  Jeffreys,  1  Esp.  393. 
Keayon,  C.  J.  1795. 


Sed  vide  contra  Greeners  case,  1  Leoiv 
263.  S.  C.  Cro,  Eliz.  3.  Fox  v.  Swann, 
Styles,  482,  3;  Doe  v.  Batten,  Cow  p. 
243,  6,  7  ;  Goodright  v.  Davids,  ibid. 
803 ;  Roe  v.  Minshal,  Bull.  N.  P.  96. 
S.  C.  Selw.  677. 

N.  In  this  case  the  rent  to  Michael- 
mas was  received  on  the  18th  of  Oct. 
and  the  demise  laid  on  the  2d  Nov. 
when  the  premises  were  still  out  of  re- 
pair. Qu.  Whether  the  decision  did 
not  proceed  upon  the  usual  clause  of 
re-entry,  for  not  keeping  the  premises 
in  repair  generally ;  vide  post,  s.  5. 

2.  Held,  that  an  encroachment  made 
by  a  tenant,  upon  a  common  adjoining 
tlie  demised  premises,  does  not  enure  to 
the  benefit  of  the  lessor.  Doe  d.  Col- 
clough  v.  Mullincr,  1  Esp.  460.  Kenyon> 
C.  J.  Stafford,  1795. 

3.  S.  P.  ruled  contra.  Doc  d.  Chall^ 
nor  y,  Davies,  1  Esp.  461.  Thomson, 
B.  Shrewsbury,  1795. 

Ace.  Bryan  v.  Winwood,  1  Taunt. 
208.  And  see  F.  N.  B.  179,  K.  Creach 
v.  Wilmot,  2  Taunt.  160,  n. 

4.  Ejectment  will  lie  upon  a  clause  of 
re-entry,  which  by  the  agreement,  under 
which  the  tenant  is  let  into  possession, 
is  directed  to  be  inserted  in  the  lease. 
Doe  d.  Oldershaw  et  alt.  v.  Breach,  6 
Esp.  106.  Macdonald,  C.  B.  Maid- 
stone, 1806. 

So  ruled  upon  the  authority  of  Brom-- 
field  V.  Smith,  6  East,  530. 

And  see  S.  C.  2  Smith,  520.  Poole 
v.  Bentlcy,  12  East,  168;  Tempest  v. 
Raveling,  13  East,  18 ;  Doc  v.  Groves, 
15  East,  244;  Morgan  v.  Bissell,  3 
Taunt.  65. 

5.  In  a  lease  containing  the  usual 
power  of  re-entry,  the  tenant  covenants 
generally  to  keep  the  premises  in  repair; 
and  it  is  further  provided,  that  within 
three  months  after  notice  given  by  the 
landlord,  the  tenant  shall  repair  the  de- 
fects specified  in  such  notice.  A  for- 
feiture incurred  by  a  breach  of  the  former 
covenant,  is  not  waved  by  a  notice  given 
under  the  latter.  Roe  d.  Goatly  v. 
Paine,  2  Campb.  520.  EUenborough, 
C.J.  1810. 

AndseeF.  N.  B.  179,  M. 

6.  A  defendant  who  has  paid  rent  to 
the  lessor  of  the  plaintiff  may  shew  that 
his  landlord  has  sold  his  interest  in  the 
premises.     Doe  d.  Lowden  v.  JFatson, 
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2  Stark.    230.    EUenboTOUgh,    C.   J. 
1817. 

7.  AgreemeDt  to  sell  or  assign  cove- 
nant by  vendee,  that  on  default  in  pay- 
ment of  any  instalment  of  the  puTcnase 
money,  vendor  shall  not  be  compellable 
to  assign.  Vendee  in  possession  makes 
defkult.  He  is  thenceforth  a  mere  tenant 
by  sufferance.  Doe  d.  Moore  v.  Lawder^ 
1  Stark.  308.  Ellenborough,  C.  J. 
481)5. 

8.  Said  to  have  been  ruled  that  dis- 
tress and  continuance  in  possession 
might  be  a  waiver  of  any  forfeiture 
existing  at  the  time  of  distress.  Doe  d. 
Taylor  v.  Johnson,  1  Stark.  411.  El- 
lenborough, C.  J.  1816. 

N.  This  is  not  stated  to  have  been  a 
distress  for  rent  accruing  subsequently 
to  the  forfeiture  and  the  fact  may  be 
inferred  to  be  otherwise.  And  see 
Zouch  d.  JFardv.  Willingaley  1  H.  Bla. 
311.  F.N.  B.  179.  A. 

9.  So  if  the  landlord  bring  an  action 
for  the  subsequent  rent  and  the  tenant 
pay  the  amount  into  court.  Roe  d. 
Crompton  v.  Minshal^  2Selw.  677. 


A.  (b)  How  proved. 
(And  see  Use  and  Occupation.) 

10.  After  proof  of  title  in  A.,  and 
possession  down  to  1814,  the  bare  fact 
of  possesion  by  B.  in  1815,  will  not 
raise  the  presumption,  that  B.  is  seized 
in  fee.  Doe  d.  Pitcher  v.  Anderson  and 
another,  I  Stark.  263.  Ellenborough, 
C.  J.  1816. 

11.  A  party  claiming  under  a  lease 
from  mortgagor  and  mortgagee,  cannot 
make  out  his  case  by  shewing  that  Xhe 
lease  is  lost,  and  producing  the  coimter- 
part,  and  proving  its  execution  by  the 
lessee,  without  shewing  that  the  original 
lease  was  executed  by  the  mortgagee. 
Doe  d.  Clarh  v.  Trapaud,  1  Stark.  281. 
Ellenborough,  C.  J.  1816. 

12.  A  presumptive  title  to  a  waste, 
arising  from  the  possession  of  adjoining 
closes,  cannot  be  set  up  against  positive 
acts  of  ownership  exercised  by  the  lord 
of  the  manor.  Curzon  and  another  v, 
Lomax,  5  Esp.  60.  Ellenborough,  C.  J. 
1803. 

13.  Where  trustees  are  bound  to  con- 


vey, it  will  be  presumed  that  a  convey- 
ance has  been  executed.  Doe  d.  Bower- 
man  v#  Syhoum,  2  Esp.  499.  Kenyon,. 
C.  J.  1796. 

And  the  court  of  K.  B.  refused  a  rule 
to  set  aside  nonsuit.  Ihid.  and  7  T.  R.  2. 

14.  But  where  no  ^uch  presumption 
can  be  made,  an  ejectment  on  the  demise 
of  the  cestui  qui  trust,  cannot  be  sup- 
ported.    Godfrey  d. v,  Hudson, 

2  Esp.  499,  n.     Kenyon,  C.  J.  1788. 

S.  P.  Goodtitle  d.  Jones  v.  Jones,  7 
T.  R.  47. 

And  see  Doe  d.  Shewen  v.  Wroot,  5 
East,  132.  S.  C.  1  Smith,  363 ;  fFeak^ 
ley  d.  Fca,  6arf.  v.  Rogers,  5  East,  138 ; 
Massey  v.  Touchstone,  I  Ca.  temp.  Re- 
desdale,  67.  Doe  v.  Lawrence,  4 
Taunt  23. 

15.  A  reversionary  termor  dies  intes- 
tate pending  the  first  lease  ;  the  title  ^f 
the  lessor  of  the  plaintiff  derived  imder 
such  termorrmust  be  considered,  with 
reference  to  the  statute  of  limitations,  as 
accruing  on  the  determination  of  the 
first  lease,  not  on  the  subsequent  taking 
out  of  lettei-s  of  administration.  Fair- 
claim  V.  Little,  Burrough,  J.  Salisbury 
Summer  Assizes,  1818. 

16.  The  declarations  of  a  person 
found  in  possession,  are  admissible  to 
prove  a  breach  of  covenant  by  underlet- 
ting. Doe  d.  Mindly  v.  Rickarby,  5 
Esp.  4.     Alvanley,  C.  J.  1803. 

17.  But  it  is  not  sufficient  to  prove 
that  the  defendant,  a  stranger,  is  K>und 
in  possession,  and  has  declared  that  the 
premises  were  demised  to  him  by  an- 
other stranger.  Doe  v.  Payne,  1  Stark. 
86.     Ellenborough,  C.  J.  1815. 

And  see  Evidence,  G.  (c)  5.  H. 
(c)  12. 

18.  To  prove  the  title  of  the  lessor  of 
the  plaintiff,  by  his  admission  to  a 
copyhold,  it  is  not  sufficient  to  shew  that 
a  person  of  that  name  was  admitted 
without  further  evidence  of  identity. 
Doe  d.  Hanson  and  others  v.  Smith  and 
another,  1  Campb.  196.  Ellenborough, 
C.  J.  1808. 

And  see  Doe  v.  Vernon,  7  East,  8. 
S.  C.  3  Smith,  6.  Hainel  v.  Lyon,  1 
B.  and  A.  182,  Peaceable  v.  TTatson, 
4  Taunt.  16.    Ante,  Deed,  B.  (a)  2. 

1 9.  A  party  who  came  into  possession 
under  the  lessor  of  the  plaintiff,  caxmot 
object  that  the  title  of  the  latter  is  un<fer 
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leaSd  from  the  cirown,  wliereof  seventy 
years   were    unexpired;  though   in   1 


were 
Ann  1.  c.  7.  crown  leases  for  more  than 
fifty  years  or  three  lives,  are  void.    Doe 
d.  Biddle  v.  Abrahams^  1  Stark.  305. 
Ellenhorough,  C.  J.  1816. 

20.  A.,  lessee  under  a  void  lease  from 
tenant  for  life,  pays  rent  to  the  remain- 
derman; B.  takes  an  assignment  of  the 
lease,  with  notice  of  such  payment. 
Semble,  that  B.  is  estopped  irom  dis- 
puting the  title  of  the  remainder-man, 
Johnson  v.  Mason^  1  Eb?*  B9.  Kenyon, 
C.  .1.  1794. 

21.  In  ejectment  by  assignee  of  a 
term  conveyed  to  secure  an  annuity,  a 
regular  memorial  will  be  presumed. 
i:>o€  d.  Oriffin  v.  Mcuon^  3  Campb,  7. 
EUenboroi^h,  C,  J.  1811. 

22.  In  ejectment  by  an  executor,  the 
defendant's  answer  in  chancery,  admit- 
(jaag  ^*  that  he  believed  that  the  testator 
was  possessed  of  the  leasehold  premises 
mentioned  in  the  bill,*'  is  evidence  that 
the  testator  had  an  interest  which  would 
vest  in  the  lessor  of  the  plaintiff.  Doe 
d.  Dighy  v.  Steel,  3  Campb.  115.  El 
lenborough,  C.  J.  1811. 

S.  C.  not  S.  P.  Adams,  Ej.  141. 

23.  Held  that  a  party  claiming  as 
vendee  of  sheriff  under  a  Ji.  fa.  must 
prove  the  judgment.  Hoffman,  assignee 
of  Phelps,  V.  Pitt,  5  Esp.  22.  Ellen- 
borough,  C.  J.  1803. 

24.  It  was  held,  however,  that  even 
where  the  lessor  of  the  plaintiff  claimed 
as  a  purchaser  from  tne  sheriff  selling 
under  a  fieri  facias  at  the  suit  of  such 
lessor,  it  was  enough  to  prove  the  writ. 
Doe  dem.  Bland  v.  Smith,  2  Stark.  199, 
Holt,  589.  Wood,  B.  York  Summer 
Assizes,  1817. 

But  the  court  of  K.  B.  set  aside  a 
verdict  which  had  been  taken  for  the 
plaintiff.     Ibid. 

And  see  Gilb.  Ev.  33.  Martin  v 
Podger,  5  Burr.  2631.  S.  C.  2  Bla.  791 
Savage  v.  Smith,  2  Bla.  101,  4. 

25.  Submitting  to  a  distress  is  an  ad- 
mission of  the  landlord's  title.  Panton, 
widow,  V.  Jones,  3  Campb.  372.  Bay- 
ley,  J.  Gloucester,  1813. 

And  see  Use  and  Occupation, 
Co.  Litt.  320,  a.  Dixon  v.  Harmon, 
Vaugh.  39.  ■ 

26.  Assignee  of  reversion  may  make 
title  by  receipt  of  rent  without  proving 


an  assignment.  Doe  v.  Parker,  Peake's 
Evidence,  304.  Kenyon>  C»  h  Staf- 
ford, 1788. 


B.  Demise* 

B.  (a)  Time  of  demise. 

(Sav.  28.  pi.  46.) 

27.  In  a  lease  containing  the  usual 
clause  of  re-entry,  the  lessee  covenants 
^en^o/Zy  to  keep  the  premises  in  rejiair; 
and  it  is  further  provided,  that  within 
three  months  after  notice  he  shall  repair 
the  defects  pointed  out  in  such  notice. 
The  demise  may  be  laid  before  the  ex- 
piration of  the  three  months.  Roe  d. 
Qoaltly  V.  Pains,  2  Campb.  520.  Ellen- 
borough,  C.  h  1810. 

And  see  Horsfall  v.  Testar,  7  Taunt. 
385.  1  Moore,  89. 

28.  A  receipt  for  rent  up  to  a  parti- 
cular day  is  jyiimdfacie  evidence  of  the 
commencement  of  the  tenancy  at  that 
time  of  the  year.  Doe  d.  Castleton  and 
otheu  V.  I^muel,  5  Esp.  173.  Ellen- 
borough,  C*  J.  1804. 

29.  But  this  presumption  may  be 
rebutted,  by  shewing  that  the  tenant 
has  held  on  after  the  expiration  of  an 
old  term,  which  commenced  at  a  differ- 
ent period.     Ibid. 

Ace.  Doe  V.  Lea,  11  East,  312. 

30.  After  the  expiration  of  notice  to 
quit  the  glebe  a  sequestration  is  pub- 
lished. A  demise  by  the  rector  laid  on 
a  day  subsequent  to  the  expiration  of 
the  notice,  and  preceding  the  publica- 
tion is  good,  though  the  bishop  had 
previously  indorsed  the  writ  "  Let  se- 
questration issue."  Doe  d.  Morgan, 
clerk,  V.  Bluck,  3  Campb.  447. 
borough,  C.  J.  1813. 


EUen- 


B.  (b)  Form  of  demise. 

31.  Under  a  demise  of  the  whole,  an 
undivided  moiety  may  be  recovered. 
Doe  d.  Bryant  et  alt.  v.  Wippel,  1  Esp. 
360.     Kenyon,  C.J.  1795. 

S.  P.  Sav.  27,  pi.  65. 

32.  Ejectment  lies  on  the  several  de- 
mises of  Joint  tenants.  Doe  d.  Lulham 
and  others  v.  Fenn,  3  Campb.  190. 
EUenborough,  C.  J.  1812. 

1  2 
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And  iee  Doe  d.  Whayman  v.  Chaplin, 
3  Taunt.  120 ;  Roe  d.  Raper  v.  Lorw- 
dale,  12  East,  39 ;  Doe  d.  Marsack  v. 
Heoif ,  f  6«i,  57 ;  Doe  d.  C/arit  v.  GranU 
ibid.  221, 3. 

B*  (c)  Actual  demise^  when  necessary  to 
♦  he  proved, 

33.  Lessee  of  a  corporation,  &c.  need 
not  produce  the  deed  of  demise.  Furley 
d.  Mayor^  Sfc,  of  Canterbury  v.  Wood^ 
1  Esp.  198,     Kenyon,  C,  J.  1794, 


C.  Premises,  how  described. 

C.    (a)  Sittuition, 

34.  Premises  described  in  the  decla- 
ration, as  lying  in  the  united  parishes  of 
St.  George  the  Martyr  and  St,  George's, 
Bloomshtry,  are  proved  to  be  situated  in 
St.  George's,  Bloomsbury.  The  variance 
is  fatal,  although  the  parishes  were 
united  by  act  of  parliament,  for  the 
purpose  of  a  joint  provision  for  the  poor. 
Goodtitle  d.  Pinsent  v.  Lammi7nan,^6 
Esp,  128.  2  Campb.  274,  S.  C.  Ellen- 
borough,  C.  J.  1809. 

D.  Possession  op  defendant. 


35.  It  is  no  objection  to  plaintiflTs 
right  to  recover,  that  the  defendant 
entered  into  possession  originally  as 
servant  to  another.  Doe  d.  Cuff  v, 
Stradling,  2  Stark.  187.  Bayley,  J, 
1817. 

And  see  Doe  d.  James  v.  Staunton,  2 
B.  and  A.  371.     S.  C.  1  Chitty,  118. 

36.  Where  a  party  is  admitted  to 
defend  as  landlord,  the  plaintiff  must 
still  prove  that  the  person  served  with 
the  declaration  was  tenant  in  possession 
at  the  time  of  such  service.  Doe  d. 
Turner  v.  WaUvnger.  Holroyd,  J. 
Dorchester  Spring  Assizes,  1819. 

37.  But  the  defendant  is  estopped  by 
his  rule,  from  denying  that  he  stands  in 
the  relation  of  landlord  to  such  tenant. 
Bnd. 

38.  Where  a  party  defends  as  land- 
lord, it  must  be  shewn  that  he  is  in 
receipt  of  the  rent  and  profits,  or  that 
the  declaration  was  served  on  the  tenant 
in  possession.     Fenn  and  Phillips  v. 


Cooke   and  another,    3  Campb.    51?« 
EUenborough,  C.  J.  1814. 

39.  But  proof  of  such  service  is  suf- 
ficient without  shewing  any  priority  be- 
tween the  defendant  and  the  tenant  in 
possession.  Doe  d,  Scholefeld  and  others 
V.  Alexander,  3  Campb.  516.  EUenbo- 
rough, C.  J.  1814. 

40.  To  shew  a  house  that  is  situate 
in  the  parish  mentioned  in  the  declara- 
tion, it  is  primd  facie  evidence,  that  the 
place  is  watched  by  the  watchmen  of 
that  parish.  Doe  a,  Gunson  v.  Welch^ 
4  Campb.  264,  EUenborough,  C.  J. 
1815. 

41.  But  it  is  not  sufficient,  that  upon 
inquiries  made  before  bringing  the  eject- 
ment, the  neighbours  stated  that  the 
house  was  within  the  parish.     Ihid. 

E.  Action  for  mesne  profits. 
(And  see  Co.  Litt.   55,  b.  Ih.  n.  370. 
Y.  B.  M.  33  H.  6,  fo.  46,  pi.  30,  111.) 

E.  (a)  What  recoverable  in. 

42.  If  in  this  action  the  plaintiff  re- 
cover less  than  40*.  he  is  entitled  to  no 
more  costs  than  damages,  unless  the 
judge  certify.  Doe  v.  Davis,  1  Esp. 
358.     Kenyon,  C.  J.  1795. 

And  the  court  of  K.  B.  discharged  a 
rule  for  allowing  fuU  costs.  6  T.  R.  593. 

43.  After  judgment  by  default  in 
ejectment,  the  costs  of  such  judgment 
may  be  recovered  in  this  action.     Ibid. 

Ace.  Gulliver  v.  Drinkwater,  2  T.  R. 
261. 

44.  Where  the  ejectment  is  defended, 
and  taxed  costs  are  paid,  the  extra  costs 
cannot  be  recovered  m  this  action.  Ibid. 


E.  (b)  Evidence. 

45.  In  an  action  against  the  landlord, 
it  should  be  shewn,  that  he  had  notice 
of  the  proceedings  in  ejectment,  flim- 
ter  V.  Britts,  3  Campb.  455.  EUenbo- 
rough, C.  J.  1813. 

46.  But  a  subsequent  promise  to  pay 
the  rent  and  costs  is  sufficient.     Ibid. 

47.  If  the  plaintiff  has  been  let  into 
possession  by  the  defendant,  the  execu- 
tion of  a  writ  of  possession  need  not  be 
proved.  Calvart  v.  Horsfall,  4  Esp. 
167.    EUenborough,  C.  J.  1802. 
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And  see  Thorp  y.  Fry,  Bull.  N.  P. 
87.  S.  C.  Selw.  722,  n.  F.  N.  B.  179, 
F.  note(c).  Siderf.  239. 


ESCAPE. 

A.   VOLIWTARY. 

(a)   What  shall  he. 

B.    Remedy  by  action. 

(a)  Pleadings. 

(b)  Evidence. 

A.  Voluntary. 
A.  (a)   What  shall  he. 

1.  B.  being  in  custody  at  the  suit  of 
A.  upon  jotnt  process  against  B.  and  C, 
a  rule  is  made  for  the  discharge  of  B., 
entitled  "  A.  against  B."  omitting  C. 
A  discharge  under  this  rule  is  an  escape. 
White  T.  Jo7u»,  marshal  ofK.B.5  Esp. 
161.     K.  B.  T.  T.  1804. 

S.  C.  5  East,  292,  and  2  Smith,  77. 

B.  Remedy  by  action. 

B,  (a)  Pleadings. 

2.  Declaration  for  an  escape  states, 
that  the  original  defendant  was  arrested, 
**  under  a  writ  indorsed  for  bail,  by  vir- 
tue of  an  affidavit  now  of  record."  This 
is  made  a  material  averment,  and  must 
be  proved  by  the  production  of  the  affi- 
davit. The  production  of  the  writ  so 
indorsed,  is  not  sufficient.  Wehh  v. 
Heme  and  Williams^  sheriff  of  Middle- 
sex, 2  Esp.  671.     Eyre,  C.  1798. 

And  the  court  of  C.  P.  refused  a 
rule  to  set  aside  nonsuit.  Ihid.  and 
1  Bos.  and  Pul.  281. 

3.  But  such  averment  appears  to  be 
unnecessary.    Ihid. 

And  see^  Whzskard  v.  Wilder,  I  Burr. 
330, 2 ;  HUl  v.  Heale,  2  New  Rep.  196, 
9,  201. 

4.  Declaration  for  an  escape  states, 
that  the  -original  defendant  was  arrested 
for  goods  sold.  This  averment  is  sup- 
ported by  evidence  of  an  absolute  con- 


tract for  the  sale  of  goods  for  ready 
money,  though  immediately  followed  by 
an  agreement  to  take  a  bill  at  three 
months,  which  period  had  not  expired 
when  the  process  issued.  White  v. 
Jones,  marshal  of  K'.  B.  5  Esp.  161. 
K.  B.  T.  1804. 

5.  It  would  be  otherwise  where  the 
credit  formed  part  of  the  original  con- 
tract.   Ihid. 

6.  Declaration  avers,  that  I.  S.  was 
brought  by  haheas  corpus  before  a  judge 
of  K.  B.  who  committed  him  to  tne 
custody  of  the  marshal,  "as  by  the 
said  writ  of  haheas  corpus,  and  the  re- 
turn thereof,  and  the  said  commit- 
ment thereon  now  remaining  m  this 
court,  more  fully  appears."  The  pro- 
duction of  the  wnt  from  the  king's 
bench  prison,  where  it  was  filed,  will 
not  support  the  action.  Turner  v.  Eyles, 
5  Esp.  8.    Alvanley,  C.  J.  1803. 

And  the  court  of  C.  P.  discharged 
a  rule  for  setting  aside  nonsuit.  Ihid. 
and  3  Bos.  and  Pull.  456. 

Sed  vide  Wigley  v.  Jones,  5  East, 
4.40.  S.  C.  1  Smith,  458. 1  Saund.  39,  n. 

7.  An  escape  is  sufficiently  shewn 
by  the  cepi  corpus  and  non-appearance. 
Fairlie  v.  Birch  and  another,  sheriff  of 
Middlesex,  3  Caropb.  397.  EUenbo- 
rough,  C.  J.  1813. 

B.  (b)  EvidcTice. 

8.  An  acknowledgment  of  the  debt 
by  the  original  defendant,  is  sufficient 
to  charge  the  sheriff.  Sloman,  executrix, 
V.  Heme,  knt.  et  alt,  sheriffs  of  London, 
2  Esp.  695.     Kenyon,  C.  J.  1798. 

9.  So  any  evidence  which  would  be 
sufficient  to  charge  the  original  defend- 
ant.    Ihid. 

And  sec  ante,  B.  (a). 


ESTOPPEL. 

A.  By  act  op  party. 
B.  By  matter  of  record. 

A.  By  act  op  party. 

1.  A.,  tenant  for  life,  grants  a  void 
lease  to  B.,  who,  on  the  death  of  A., 
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pays  rent  to  C.y  the  remainder  man,  but 
afterwards  assigns  his  lease  to  D*,  with 
notice  of  the  pajrment  of  the  rent  to  C. 
Upon  an  avowry  for  a  distress  by  C,  his 
title  need  not  be  proved.  Johnson  v. 
Mason,  1  Esp.  89,  91.  Kenyon,  C.  J. 
1794. 

2.  And  semble,  that  in  ejectment,  D. 
would  be  equally  precluded  from  deny- 
ing C.'s  title,    thtd. 

3.  A  party  who  has  given  a  draft  for 
the  amount  of  a  tradesman*s  bill,  can- 
not dispute  the  reasonableness  of  the 
charge.  Knox  v.  WhaUey,  1  Esp.  159. 
Kenyon,  C,  J,  1794. 

4.  In  an  action  by  the  assignee  of  a 
lease,  against  the  assizor,  evidence  of 
the  execution  of  the  assignment  in  which 
the  original  lease  is  adopted,  renders 
any  proof  of  the  latter  instrument  un- 
necessary. Nash  V.  Turner,  1  Esp.  217. 
Kenyon,  C.  J.  1794. 

And  see  Pleading,  H.  (a). 

5.  A  bankrupt  who  goes  round  to  his 
creditors  to  solicit  their  votes  in  the 
choice  of  assi^ees,  and  acquiesces  un- 
der the  commission  during  three  years, 
is  estopped  from  bringins^  an  action  to 
try  the  validity  of  the  bankruptcy.  lAhe 
▼•  Howe  and  Mogers,  6  Esp.  20.  Mans- 
field, C.  J.  1806. 

Ace.  Flower  V,  Heeber,  2  Ves.  236. 

6.  A  bailee  cannot  set  up  the  title  of 
^stranger  against  his  bailor.  Anon,  cited, 
3  Esp.  115.    Gould*  J.  Maidstone. 

Ace.  Y.  B.  East.  7  H.  6,  fo.  22,  pi.  3. 

7«  But  he  may  shew  that  the  eoods 
were  sent  to  the  plaintiff  by  a  third  per- 
son, to  whom  they  belong.  Ladouch  v. 
TowZe,  3  Esp.  114.  Kenyon,C.  J.  1800. 

8.  Warehouseman,  at  the  request  of 
vendor,  acknowledges  that  he  holds  the 
goods  jat  the  disposal  of  the  vendee;  he 
cannot  withhola  them  on  the  ground 
that  the  vendee  became  bankrupt  before 
the  property  was  completely  vested  in 
him.  Stonard  v.  Dunkin  another,  2 
Campb.  344,  Ellenborough,  C,  J.  1810. 

9.  A  plaintiff  is  not  estopped  by  a 
statement  contained  in  an  invoice  of 
eoods  sold,  respecting  the  period  of  cre- 
dit, where  such  invoice  is  not  delivered 
vriththe  goods,  or  under  a  judge's  order. 
Bacon  V.  Chesney,  1  Stark.  192,  Ellen- 
borough,  C.  J.  1816. 

10.  On  the  trial  of  an  information  for 
defrauding  goveranaent  by  ^e  qiusters. 


direct  proof  of  the  defendant's  appcrint- 
ment  need  not  be  given,  where  he  has 
described  himself  as  major-commandant 
in  his  returns  to  the  war  office.  Rex  v. 
Gardner,  2  Campb.  513.  Ellenborough, 
C.  J.  1810. 

11.  A.  morteagestoB.,  and  afterwards 
sells  to  C,  who  also  mortgages  to  D., 
reciting  that  B.  had  conveyed  to  him 
free  of  mcumbrances.  Without  a  strong 
case  of  fraud,  this  recital  is  conclusive 
evidence  that  the  first  mortgage  was 
satisfied.  Jones, adrninistrator ofFritch^ 
ard,  V.  WiUiams,  2  Stark.  52.  Ellen- 
borough, C.  J.  1817. 


B.  By  matter  op  record. 

12.  The  record  of  a  judgment  inan  ac- 
tion by  A.  against  B.  and  C.,  for  obstruct- 
ing a  watercourse^  is  conclusive  evidence 
of  the  rights  of  the  parties,  in  another 
action  by  A.  against  B.,  and  otiierf>er^ 
sons  justifying  under  him,  for  a  similar 
obstruction.  Strutt  v.  Bovmgdon  and 
others,  5  Esp.  58,  Ellenborough,  C.  J. 
1803. 

Sed  vide  Indedon  v.  Surges,  1  Show, 
47;  Owlroiii  V.  Aforcwooi,  3  East,  346, 


EVIDENCE. 

A.  Records. 

(a)  In  what  cases  evidence* 

(b)  Where  the  only  evidence^ 

(c)  How  proved* 

B.  Court  rolls. 

(a)  Where  evidence. 

(b)  How  proved* 

C«  Other  legal  proceedings. 

(a)  Where  evidence. 

(h)  How  proved* 

D.  State  papers. 

(a)  Where  eviden/oe^ 

EVIDENCE. 
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E.  Other  public  instruments. 
(a)   Where  evidence, 
(h)  How  proved, 

F.  Private  writings. 

(a)  Wliere  evidence. 

(b)  How  proved. 

(c)  Uand^wnting. 

G.  Parol  evidence. 

(a)  To  snpply  the  place  of  writ- 

ten  instruments^ 

(b)  To  explain  them* 

(c)  Hearsay. 

H.  Admissions, 

(a)  By  parties. 

(b)  By  persons  referred  to  by  the 

parties. 

(c)  By  prix)ies, 

(d)  By  co'tr^tee. 

(e)  By  prior  indorser. 

(f)  By  wife. 

(g)  By  partner. 
(h)  By  agent. 
(i)  By  str€tnger. 

I.  Decree  of  evidence. 

(a)  Best  or  secondary. 

(b)  Presumptive. 

(c)  Conclusive. 

K.  Negative  averments. 


A.  Records. 

(a)  In  whcU  cases  evidence. 

1.  On  an  issue  to  try  tbe  right  of 
electing  churchwardens,  the  record  of  a 
trial  in  which  the  same  title  was  directly 
in  issue  between  other  parties,  claiming 
the  same  office  in  the  same  right,  is 
evidence.  Berry  and  another  v.  Banner 
and  another^  Peake,156.  Kenyon,  6. 
J.  1792. 

N.  Btit  not  conclusive.  Reed  v.  Jack- 
«m,  1  East,  356,  7;  Outram  v.  More- 


wood^  3  East,  346,  366.    And  see  Gilb. 
Ev.  31. 

2.  The  record  of  a  judgment  for  work 
and  labour  generally,  cannot  be  applied 
,to  a  particular  transaction  by  parol  evi- 
dence. Sintzenick  v.  LucaSy  1  Esp.  43. 
Kenyon,  C.  J.  1793. 

Sed  vide  Action,  A. 

3.  The  registered  memorial  of  a  deed 
is  not  primary  evidence.  Molton  qui 
tarn  V.  Harrisy  2  Esp.  549.  Kenyon, 
a  J.  1797. 

4.  But  the  production  of  a  deed  with 
the  memorial  mdorsed,  is  sufficient  proof 
of  the  inrolment.  Compton  v.  Chandless^ 
one^  Sec.  4  Esp.  18.  Kenyon,  C.  J.  1801. 

5.  P.  Bull.  N.  P.  229. 

5.  To  charge  A.  and  B.  as  partners,  the 
record  of  an  issue  out  of  the  exchequer, 
directed  to  try  the  fact  of  the  partner^ 
ship  in  a  suit  between  A.  and  B.  is  evi- 
dence. Whately  v.  Manhcim  and  Levy^ 
2  Esp.  608.     Kenyon,  C.  J.  1797. 

6.  A  conviction  is  not  evidence  for 
the  informer,  though  his  name  do  not 
appear  on  the  face  of  the  proceedings. 
Smith  V.  RummenSy  1  Campo.  9.  Ellen- 
borough,  C.  J.  1807. 

7.  S.  ?.  ruled  in  Hathaway  v.  Barrow 
and  others^  1  Campb.  151.  Mansfield, 
C.  J.  1807. 

Ace.  Burden  v.  Browning^  1  Taunt. 
520.  And  see  Richardsmi  v.  Williams^ 
12  Mod.  319;  Rex  v.  Boston,  4  East, 
572.  S.  C.  1  Smith,  302;  Gibson  y. 
M^Carty,  Cas.  temp.  Hardw.  311; 
Hillyard  v.  Grantham^  2  Vez.  246. 

8.  In  an  action  by  A.  against  B.  for 
suing  out  an  alias  fieri  fa^as,  before  the 
first  writ  was  returned,  under  which  the. 
sheriff  had  seized  goods  sufficient  to 
satisfy  the  execution,  the  plaintiff  put 
in  the  writs.  Held,  that  the  defendant 
was  entitled  to  have  the  returns  read. 
Gyfford  v.  Woodgate  and  another,  2 
Campb.  117.  EHenborough,  C.  J.  1808. 

9.  And  it  being  stated  in  the  return 
to  the  first  writ,  that  an  alias  had  al- 
ready issued  in  pursuance  of  an  agree- 
ment between  the  parties,  it  was  held, 
that  this  was  primd  facte  evidence  of  a 
licence  from  tne  plaintiff,  to  proceed  in 
this  irregular  manner.     Ihid. 

And  the  court  of  K.  B.  refused  a  rule 
to  set  aside  nonsuit.  Ihid.  and  11  East, 
297. 

1 0.  Upon  an  information  for  obstruct- 
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ing  an  officer,  the  prosecutor,  in  ore  cr 
to  invalidate  the  testimony  of  a  person 
who  came  to  prove  an  alibi,  produced  a 
record  of  the  conviction  of  the  defendant 
before  two  magistrates  for  the  same  of- 
fence, which  conviction  purported  to  be 
grounded  upon  the  dcpositioas  of  the 
same  witness.  Ruled,  that  the  record 
could  only  be  read  for  the  purpose  of 
shewing  tnat  such  a  proceeding  had 
taken  place,  and  that  it  was  not  evidence 
to  contradict  the  statement  of  the  witness, 
whose  testimony  could  be  irapuned  only 
by  calling  persons  who  were  present  at 
the  former  examination,  to  prove  on 
oath  what  there  took  place.  The  King 
V.  Howey  6  Esp.  124,  Ellenborough, 
C.  J.  1808. 

11.  Upon  the  trial  of  an  ejectment 
respecting  Black  Acre,  between  A.  and 
B.,  in  which  it  was  necessary  for  A.  to 
prove  that  he  was  the  legitimate  son  of 
J.  S. ;  A.,  after  proving  by  other  evi- 
dence that  J.  S.  was  his  reputed  father, 
offered  to  give  in  evidence  a  deposition 
made  by  J.  S.  in  a  cause  in  Chancery, 
instituted  by  A.  against  C.  D.  in  order 
to  perpetuate  testimony  to  the  alleged 
fact  disputed  by  C.  D.,  that  he  was  the 
legitimate  son  of  J.  S.,  in  which  charac- 
ter he  claimed  an  estate  in  remainder  in 
White  Acre,  which  was  also  claimed  in 
remainder  by  C.  D.  B.,  the  defendant 
in  the  ejectment,  did  not  claim  Black 
Acre  under  either  A.  or  C.  D.,  the  plain- 
tiff* and  defendant  in  the  Chancery  suit 
Held  by  the  judges,  (Graham,  B.  dissen- 
tient,) that  the  deposition  could  not  be 
received  upon  the  trial  of  such  eject 
ment  against  B.  as  declaration  of  the  al 
leged  father,  in  matter  pedigree .  House 
of  Lords, — Committee  of  Frivileges  on 
the  petition  of  William  Fitzharding 
Berkeley,  claiming  as  of  right  to  the 
Earl  of  Berkeley,  Monday,  May  13th, 
1811.     4  Campb.  401. 

12.  Where  one  of  two  defendants  in 
assumpsit  pays  the  debt  and  costs  after 
verdict  to  avoid  execution,  the  parties 
in  evidence  to  shew  the  amount  of  the 
debt  in  an  action  a^inst  the  defendant 
for  contribution,  taster  v.  Compton,  2 
Stark.  364.     Abbott,  J.  1818^ 

A.  (b)    JFhere  the  only  evidence, 

12.  Upon  a  justification  as  an  officer 


under  exchequer  process,  grounded  upon 
an  information  filed  against  the  plaintiff, 
the  information  must  be  produced, 
O'Connor  v.  CharUr,  2  Esp.  641.  Ken- 
yon,  C.  J.  1798. 

13.  And  the  information  must  appear 
to  be  prior  to  the  process.    Ibid» 

14.  An  averment  that  J.  S.  was  ar- 
rested, "  under  a  writ  indorsed  for  bail, 
by  virtue  of  an  affidavit  now  of  record," 
must  be  proved  by  the  production  of  the 
affidavit.  The  production  of  the  writ  so  in- 
dorsed, is  not  sufficient.  JFebb  v.  Home 
and  WUliamSy  Sheriff  of  Middlesex^  2 
Esp.  671.     Eyre,  C.  J. '1798. 

And  the  court  of  C.  P.  refused  a  rule 
to  set  aside  nonsuit.  Ihid.  and  J  Bos, 
and  Pul.  281. 

15.  To  prove  the  issuing  of  a  writ,  an 
office  copy  should  be  produced,  as  it 
will  be  presumed  to  have  been  regularly 
returned.  Edmoristoney,  PlaitUdigent, 
oney  SfCy  4  Esp.  160.  Ellenborough, 
C.  J.  1803. 

And  see  Gyffori  v.  Woodgate,  ante, 
A.  (a)  8. 

16.  To  entitle  a  party  to  go  into  se- 
condary evidence,  it  must  be  shewn,  that 
search  has  b^n  made  in  the  treasury, 
and  that  subsequently  to  the  return-day, 
the  writ  has  been  in  possession  of  the 
opposite  party.     Ibid, 

17.  It  is  not  sufficient  to  produce  the 
prsecipe  in  the  filazer's  book,  and  to 
prove  a  notice  to  produce  the  wrjt.  Jbid, 

18.  The  payment  of  money  into 
court  can  be  proved  only  by  the  rule. 
Israel  v.  Benjamin^  3  Campb.  40. 
Ellenborough,  C.J.  1811. 

19.  To  prove  the  day  on  which  the 
court  set  for  the  trial  of  a  cause  at  Nisi 
Prius,  the  record  itself  must  be  pro- 
duced. Thomas  v.  Ansley  and  Smithy 
sheriffs  of  London,  6  Esp.  80.  Ellen- 
borough, C.  J.  1806. 

20.  Where,  however,  there  are  pro- 
per materials,  the  postea  may  be  in- 
dorsed in  court.  Rex  v.  Hammond 
Page,  2  Esp.  650,  and  6  Esp.  83.  Ken- 
yon,  C.  J.  1788. 

21.  But  where  a  juror  has  been 
withdrawn  and  the  cause  referred,  sem^ 
ble,  that  such  special  circumstances  will 
not  be  allowed  to  be  indotsed  in  court  at 
the  second  trial.     Ibid, 

22.  Nor  can  the  postea  be  read  with- 
out a  stamp.     Ibid, 
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And  see  Jones  v.  Randall,  Cowp.  17. 

23.  An  avcnnent,  that  a  commission 
of  bankrupt  has  been  duly  superseded, 
is  not  supported  by  the  production  of 
the  chancellor's  order  for  superseding 
the  commission.  Poynton  v.  Forster  and 
othersy  3  Campb.  60.  Ellenborough, 
C.  J.  1811. 


A.  (c)  How  proved, 

24.  A  judge's  order  is  sufficiently 
proved  by  the  rule  of  court  thereon. 
Siill  and  anotJier  v.  Halfordy  4  Campb. 
17.     Ellenborough,  C.  J.  1814. 

25.  Office  copies  are  not  evidence 
in  other  courts,  except  where  the  officer 
has  not  performed  his  duty  until  he  has 
delivered  out  a  copy  of  the  record.  Black 
V.  Lord  Braybrohe,  1  Stark.  13.  K.  B. 
H.  T.  1817. 

26.  Therefore  a  copy  of  a  colonial 
judgment  under  the  hand  of  the  chief 
clerK  of  the  court,  is  not  admissible 
here,  although  usually  received  in  evi- 
dence there.  Ibid,  and  Appleton  v. 
Lord  Brayhrookcy  2  Stark.  6. 

And  the  court  of  K.  B.  set  aside  a 
nominal  verdict  for  the  plaintiff.  Ibid. 
K.B.H.T.  1817. 

And  see  post.  Foreign  Laws. 

27.  The  correctness  of  the  copy  of  a 
record  is  sufficiently  proved  by  a  witness 
who  held  the  copy  while  some  other  per- 
son read  over  the  original.  McNeil  v. 
Perchard  et  alt.  sheriffs  of  London^ 
1  Esp.  263.     Kenjron,  C.  J.  1795. 

28.  S.  P.  ruled  in  Reid  v.  Margison, 
esquire,  late  sheriff  of  Stissex,  1  Campb. 
469.  Macdonald,  C.  B.  Lewes,  1808, 
and  Exch.  M.  1808. 

29.  S.  P.  ruled  in  Gyles  and  another, 
assignees  of  Smith,  v.  Hill  and  anotlier, 
1  Carapb.  471.     Lawrence,  J.  1809. 

Dart  V.  Rolf,  2  Taunt.  52,  S.  P. 

30.  A  fine  may  be  proved  either  by  an 
examined  copy,  or  by  the  production  of 
the  chirograph  or  indentures.  Doe  d. 
Ijord  Dormer  v.  ,  Summer  As- 
sizes, 1816.    Thomson,  C.  B.  1816. 

31.  Where  an  indictment  sets  out 
the  title  of  an  old  statute,  (5  Eliz.  cap.4.) 
agreeably  to  Ruifhead,  which  differs 
from  a  copy  of  the  act  lately  printed  by 
the  king's  printer,  the  court  refused  to 
direct  a  nonsuit  without  proof  of  an  ex- 


amination of  the  parliament  roll.  Rex 
v.  Bamitt,  3  Campb.  344.  Ellenbo- 
rough, C.  J.  1813. 


.   B.  Court  rolls. 
B.  (a)  Where  evidence. 

32.  Court  rolls,  containing  licences  ta 
fish,  granted  in  the  17th  century  at  cer- 
tain rents,  are  admissible  to  prove  a 
prescriptive  right  to  a  several  fishery, 
claimed  as  appurtenant  to  a  manor, 
without  shewing  the  actual  payment  of 
those  rents,  where  it  appears  that  during 
the  last  century,  leases  have  been  granted 
of  the  fishery,  and  that  for  the  last  40 
years  the  rents  under  the  leases  have  been 
regularly  paid,  or  that  other  acts  of 
ownership  have  been  acquiesced  in. 
Rogers  and  others  v.  Allen,  1  Campb. 
309.    Heath,  J.  Chelmsford,  1808. 

33.  Ancient  presentments  are  not 
evidence  for  the  lord,  unless  signed  by 
a  party  in  privity  of  estate  with  the  per- 
son against  whom  they  arc  produced. 
Benett  v.  Coster,  Burrough,  J.  Wilts 
Summer  Assizes,  1817. 


B.  (b)  How  proved, 

34.  An  examined  copy  of  a  particular 
entry  in  the  court  rolls  of  a  manor,  is 
evidence  without  producing  the  origi- 
nals, even  where  it  may  be  -  presumed 
that  the  books  themselves  contain  other 
entries  connected  with  the  point  in  is- 
sue. Doe  d.  Churchwardens  of  Croydon 
V.  Cook,  5  Esp.  221.  -  Heath,  J.  Surry, 
1805. 

And  see  Style,     450. 

Rex  V.  Shelley,  3  T.  R.  141.  Rex  v. 
Allgood,  7  T.  R.  746.  Rex  v.  Lvcas, 
10  East,  235.  Bateman  v.  Phillips,  4 
Taunt.  162. 


C.  Other  legal  proceedinos. 

C.  (a)  JFhere  evidence. 

35.  An  examined  copy  of  an  affidavit 
made  by  a  third  person,-filed  at  a  judge's 
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chambers  and  used  by  the  defendant  on 
a  motion  4o  pnt  off  the  tnal  i$  evidence 
against  the  defendant  of  a  fact  therein 
stated  (that  defendant  was  mortgagee  in 
possession.)  Doe  d.  Hanley  v.  n^ood. 
Abbott,  J*  Cornwall  Lent  Assizes, 
1818. 

36.  The  deposition  of  a  deceased 
ezaminant  before  commissioners  of 
bankrupt  is  not  evidence  to  prove  the 
act  of  bankruptcy,  unless  it  be  enrolled. 
JelHeSyOSsigncejV.MourUford,  Abbott^J. 
Sittings  after  Trinity  Term,  1818. 

37.  Letters  of  administration  are  not 
evidence  of  the  death  of  a  party. 
Thompson  v.  Donaldson^  3  Esp.  63. 
Kenyon,  C.  J.  1799. 

38.  Semble,  that  the  sentence  of  the 
spiritual  court  is  not  sufficient  evidence 
of  a  divorce,  without  producing  the  libel 
and  proceedings.    Stedman  v.   Gooch, 

1  Esp.  4, 6.     Kenyon,  C.  J.  1793. 
NoeU  V.  WeUs,  1  Lev.  235;  Rexy. 

Vincenty  1  Stra.  481 ;  Allen  v.  Dundas, 
3  T.  R.  125 ;  De  MetUm  v.  De  Mellon, 
12  East,  234.  1  Saund.  274,  n.  (3). 
Peaselie^s  case,  1  Lev.  lOL  Elden 
v.  KeddeU,  8  East,  187  ;  Davis  v.  JFil- 
Hams,  13  East,  232,  Bull.  N.  P.  108, 
246 ;  Tvssen  v.  Clarke^  3  Wills.  551. 

39.  A  divorce  under  the  seal  of  a  fo- 
reign court,  is  not  evidence  without  call- 
ing persons  to  prove  the  laws  of  the 
country.  Ganer  v.  Lady  Laneshorotigh, 
Peake,  17.     Kenyon,  C.  J.  1790. 

Ace  Fremoult  v.  Dedire,  1  P.  Wms. 
43L 

40.  The  production  of  the  postea  in  a 
former  cause  between  the  same  parties, 
will  support  a  plea  of  set-off  to  the 
extent  of  the  verdict.  Garland  v.  Scoones^ 

2  Esp.  648.    Kenyon,  C.  J.  1798. 

S.  P.  contra,  PiUon  v.  Walter,  1 
Strange,  162. 

41.  The  production  of  a  bill  of  sale 
executed  by  the  sheriff,  reciting  the  issu- 
ing of  the  writ  and  the  seizure  under  it, 
is  sufficient  evidence  of  the  taking,  with- 
out producing  the  writ  or  directly  prov- 
ing the  seizure  by  the  officer.  Wood' 
ward  v.  Larking^  3  Esp.  286.  Eldon, 
C.  J.  1801. 

42.  In  an  fiction  by  ori^nal,  the  pro- 
duction of  the  declaration  is  not  evidence 
of  the  commencement  of  the  suit ;  but 
it  is  evidence  that  a  suit  was  pending  at 
the  time  of  the  delivery  of  such  declara- 


tion.    Mathews  v.  Haigh,  4  Esp.  100. 
Le  Blanc,  J.  1802. 

And  see  ante  Attorney,  A.  4. 
Johnson  v.  Smith,  2  Burr.  950. 

43.  Where  a  rule  is  made  for  examin- 
ing a  witness  upon  interrogatories,  ou 
the  erotmd  of  his  being  about  to  leave 
the  kingdom,  his  depositions  may  be 
read,  if  he  has  actually  sailed  on  the 
vo^ge,  though  the  vessel  has  been 
dnven  back  into  port  by  contrair  winds. 
Fcmsich  v.  Agar  and  others^  6  Esp.  92. 
Mansfield,  C.  J.  1806. 

Ace.  Ward  v.  WeUs,  I  Taunt.  461. 

44.  As  to  the  mode  of  examining 
upon  interroeatories,  see  Cazenovt  v. 
Faughan,  1  M.  and  S.  4.  Gilb.  Evid. 
56,  7.  Com.  Dig.  Evid.  C.  4. 

45.  To  prove  the  time  of  signing  final 
judgment,  the  day-book  at  the  judg- 
ment office,  from  which  the  judgments 
are  entered  into  the  docket-fclook,  is  not 
evidence.  Lee  v.  Meecock,  5  Esp.  177. 
Lawrence,  J.  1804. 

46.  In  an  action  for  goods  sold,  where 
the  nisi  prius  record  is  entitled  of  Easter 
term,  the  declaration  delivered  by  the 
plaintiff  in  Hilary  tenn,  is  admissible  to 
shew  that  the  action  was  commenced 
before  the  expiration  of  the  credit.  Har^ 
ris  v.  Orme,  2  Campb.  497.  EUenbo- 
rough,  C.  J.  1809. 

47.  A  bill  in  chancery  is  not  evi- 
dence against  the  party,  even  of  the  facts 
on  whicn  he  grounds  his  claim  for  relief. 
Doe  d.  Bowerman  v.  Syhoumf  2  Esp. 
499.     Kenyon,  C.  J.  1796. 

And  the  court  of  K.  B.  refused  a  rule 
to  set  aside  nonsuit.  Ibid,  and  7  T.  R. 
12.  S.  P.  by  all  the  judges,  ^Banbury 
peerage,  Dom.  Proc.  1809;  Selw.  713. 
S.  P.  cont.  Com.  Dig.  Evid.  C.  2.  And 
see  Owen  t.  Jones^  2  Anst.  505. 

48.  Under  a  nke  of  the  court  to  ad- 
mit a  notarial  copy  of  the  condemnation 
of  a  vessel  in  evidence,  such  copy  only 
establishes  the  fact  of  the  condemnation, 
and  is  not  evidence  of  the  particular 
defects  upon  which  the  condemnation 
purports  to  be  grounded.  Wright  v. 
Barnard^  2  Esp.  700.  Kenyon,  C.  J. 
1798. 

49.  Where  a  defendant  sets  up  his 
bankruptcy  and  certificate,  and  the 
plaintin  contends  that  the  bankruptcy 
relied  on  is  a  second  bankruptcy,  under 
which  the  defendant  has  not  paid  15f* 
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in  the  pound,  the  production  of  the  pro- 
ceedings under  the  former  commission, 
wherein  the  surrender  and  last  examina- 
tion are  stated,  is  sufficient  evidence  of 
such  former  commission.  Gregory  v. 
Merton,  3  Esp.  195.  Kenyon,  C.  J. 
1800. 
Sed  vide  Bankrupt,  D.  (b)  4,  5. 

50.  And  it  lies  on  the  defendant  to 
prove,  that  he  has  paid  I5s.  in  the 
pounds  under  the  second  commission. 
Ibid. 

51.  Where  the  captam  of  an  India- 
man  has  been  examined  upon  interroga^ 
tories,  under  a  rule  of  court,  and  has  pro- 
ceeded as  far  as  Portsmouth  on  his  out^ 
ward  bound  voyage,  his  depositions  may 
be  read  without  its  being  distinctly 
proved,  that  he  is  out  of  the  kingdom, 
and  therefore  incapable  of  being  called. 
Ponsick  V.  Agar  and  others,  6  Esp.  92. 
Mansfield,  C.  J.  1807. 

52.  And  semble,  it  is  sufficient  if  the 
witness  is  on  board  the  vessel  and  ready 
tosaiL     Ibid. 

53.  If  the  master  of  a  private  vessel, 
examined  on  interrogatories,  refer  to  his 
log  book,  the  entries  referred  to  may  be 
t^jA  as  part  of  his  deposition.  Falconer 
T.  Hanson,  1  Campo.  171.  Ellenbo- 
rough,  C.  J.  1808. 

1  Anst.  201,  276,  2  Anst.  386,  3 
Anst  88(»,  923. 

54.  To  entitle  a  party  to  read  a  depo- 
sition taken  upon  mterrogatories,  it  is 
not  sufficient  to  shew  that  the  witness 
is  a  seafaring  man,  and  that  he  lately 
belonged  to  a  vessel  in  the  Thames, 
without  proving  for  what  post  the  vessel 
was  bound,  or  that  any  inquiry  had 
been  made  for  the  witness,    ibid. 

And  see  Quinct.^  lib.  5,  cap.  7. 

55.  The  examination  of  a  party 
charged  with  a  felony  before  a  magis- 
trate cannot  be  taken  on  oath.  R.  v. 
5iiit^  and  anotherj  1  Stark.  242.  Le 
Blanc,  J.  York,  1816. 

56.  And  if  it  purport  to  be  so  taken, 
eridcnce  to  prove  that  no  oath  was 
taken  is  inadmissible.    Ibid. 

C.  (b)  How  proved. 

57.  In  an  action  for  maliciously  hold- 
ing to  bail,  the  bare  production  of  the 
writ  by  a  person  who  received  it  in  a 
letter^  will  not  entitle  the  plaintiff  to 


have  it  read.    Jackson  v.  Burleigh,  3 
Esp.  34.    Kenvon,  C.  J.  1799. 

58.  Sequs,  after  proof  of  the  affidavit 
to  hold  to  bail,  and  of  the  warrant 
founded  upon  the  writ.    Ibid. 

59.  The  copy  of  an  Irish  judgment  is 
not  proved  by  shewing  that  it  was  com- 
pared with  a  parchment  roll,  produced 
to  the  witness  in  the  Four  Courts,  Dub- 
lin. AdanUhwaiie  v.  Synge,  4  Campb. 
372.  1  Stark.  183.  EUenborough,  C.  J. 
1816. 

60.  It  must  be  shewn  that  the  record 
was  seen  in  the  hands  of  the  proper 
officer,  or  in  the  proper  place  tor  the 
custody  of  such  records.    Ibid. 

61.  The  copy  of  the  deposition  of  a 
person  examined  upon  interrogatories  at 
the  chief  justice*s  chambers,  siened  hy 
the  chief  justice,  and  received  from  his 
clerk,  must  be  taken  primdfade  to  be  a 
correct  copy  of  what  nas  been  sworn  by 
such  witness ;  nor  need  the  original 
examination  be  produced  until  some 
suspicion  of  forgery  is  thrown  upon  the 
signature  of  the  deponent.  Duncan  v. 
Scott  y  1  Campb.  100.  EUenborough, 
C.  J.  1811. 

62.  So  the  office  copy  ofane/e,  when 
received  in  the  usual  course  of  office, 
does  not  require  to  be  proved  to  be 
an  examined  copy.    Ibid. 

S.  P.  Selby  v.  Hawes,  Lord-Raym. 
745.    And  see  Peake's  Evidence,  33. 

63.  Depositions  taken  under  a  com- 
mission issuing  out  of  the  Exchequer, 
cannot  be  read  without  producing  the 
commission,  unless  they  are  of  so  long 
standing  as  to  afford  a  presumption  that 
the  commission  is  lost.  Bay  ley  et  alt. 
V.  Wylie,  6  Esp.  85.  EUenborough, 
C.  J.  1807. 

64.  But  in  no  case  is  it  necessary  to 
produce  the  bill  and  answer,  upon  which 
the  commission  was  granted.     Ibid. 

65.  An  examined  copy  of  an  answer 
in  chancery  may  be  read  without  pro- 
ducing the  original.  Hodgkvnson  v. 
Willis,  3  Campb.  401.  EUenborough, 
C.  J.  1813. 

66.  But  the  identity  <^  the  parties 
must  be  shewn.     Ibid, 

67.  The  practice  of  the  ecclesiastical 
courts  is  a  matter  of  fact  to  be  proved 
by  witnesses.  Beaurain,  gent.  V.  Sir 
W.  ScoU,  3  Campb.  388.  EUenbo- 
rough, C.  J.  1813. 
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68.  To  prove  the  appointment  of  an 
umpire,  it  is  not  sufficient  to  produce 
the  joint  award  of  the  arbitrators  and 
umpire  in  which  the  appointment  is 
recited.      Still  and  another  v.  Halfordy 

4  Campb.  17.  Ellenborough,  C.  J. 
1814. 

And  sec  Maule  v.  Stawelly  15  East, 
99. 

D.  State  papers. 

D.  (a)  JVJiere  evidence. 

C9.  A  paper  from  the  secretary  of 
state's  office,  transmitted  by  the  Bntish 
ambassador  at  a  foreign  court,  and  pur- 
porting to  be  a  declaration  of  war  by 
the  government  of  that  country  against 
another  foreign  state,  is  admissible  for 
the  purpose  of  shewing  the  precise  period 
of  the  commencement  of  the  war.  Thel' 
luson  V.  Gosling^  4  Esp.  266.  Ellenbo 
rough,  C.  J.  1803. 

And  see  Co.  Litt.  249,  b. 

70.  To  prove  the  appointment  of  an 
officer  to  a  commission  in  the  army,  the 
gazette  is  not  evidence,  unless  the  oppo- 
site party  refuse  to  produce  the  commis- 
sion upon  notice.     Kirwan  v.  Cochhnm, 

5  Esp.  233.     Ellenborough,  C.  J.  1805. 

71.  S.  P.  Rex  V.  Gardner y  2  Campb. 
5 1 3.     Ellenborough,  C.  J.  1 8 1 0. 

72.  A  book  published  by  authority 
in  a  foreign  country,  as  a  regular  copy 
of  treaties  concluded  by  the  state,  is  not 
evidence  without  proving  it  to  have 
been  compared  with  the  original  ar- 
chives. Richardson  v.  Anderson,  1 
Campb.  65.  Ellenborough,  C.  J.  1805. 

73.  Documents  transmitted  by  British 
consuls,  stating  the  arrival  of  vessels  at 

.  particular  ports,  are  not  evidence.  Ro- 
oerts,  et  alt,  v.  Eddingtouy  4  Esp.  88 
Kenyon,  C.  J.  1801. 

And  see  Waldron  v.  Coomhcy  3  Taunt. 
162. 

74.  The  king's  proclamations  must 
be  proved  by  the  production  of  the 
gazette,  and  will  not  be  judicially  no- 
ticed by  the  court.  Van  Omeron  v. 
Dowick  and  others,  et  al,  2  Campb.  44. 
Ellenborough,  C.  J.  1809. 

Ace.  Anon,  per  King,  C.  12  Vin.  Abr. 
Evidence,  129.  And  see  Rex  v.  Holt, 
5  T.  R.  436,  43 ;  Dvpays  v.  Shepherd, 
12  Mod.  216. 


E.  Other  public  instruments. 
E.  (a)  Where  evidence. 

75.  Semble,  that  the  fleet  books  are 
not  evidence  of  a  marriage  celebrated 
even  before  the  marriage  act.  Doe  d, 
Orrellv,  Madox,  1  Esp.  197.  Kenyon, 
C.J.  Maidstone,  1794. 

76.  S.  P.  ruled  in  Read  v.  Passer^ 
1  Esp.  213,  and  Peake,  231.  Kenyon, 
C.J.  1794. 

77.  S.  P.  ruled  in  Haywood  v.  Fir- 
mht,  Peake,  233,  n.     Pratt,  C.  J,  1766. 

78.  S.  P.  ruled  in  Howard  v.  Burton- 
wood,  Peake,  233,  n.  De  Grey,  C.  J. 
1766. 

79.  S.  P.  ruled  in  Cooke  v.  Uoyd^ 
Peake,  233,  n.  Le  Blanc,  J.  Shrews- 
bury, 1803. 

80.  S.  P.  ruled  contra,  in  Docd.  Pcw- 
singham  v.  Lloyd,  Peake,  231,  and  1 
Esp.  215.  Heath,  J..  Shrewsbury,  1794. 

81.  But  semble,  that  on  a  question  of 
pedigree,  the  books  of  the  fleet  are  evi- 
dence to  shew  the  name  by  which  a 
woman  passed  when  she  was  married 
there.  Lawrence  and  others  v.  Diron, 
Peake,  136.     Kenyon,  C.  J.  1792. 

82.  An  examined  copy  of  the  register 
of  a  marriage  in  the  Swedish  ambassa-, 
dor's  chapel  at  Paris,  is  not  evidence. 
Leader  v.  Barry,  1  Esp.  353.  Kenyon, 
C.  J.  1795. 

83.  To  prove  the  time  of  the  sailing 
of  a  convoy,  the  log-book  of  the  ship  of 
war,  under  whose  protection  the  convoy 
is  admitted  to  have  sailed,  is  evidence. 
D' Israeli  y.  Jowett,  1  Esp.  427.  Eyre, 
C.  J.  1795. 

And  see  Peake's  Evid.  79. 

84.  Such  log  book  and  the  official 
letter  of  the  commander  to  the  Admi- 
ralty were  read  without  objection,  as 
proof  that  the  fleet  encounteped  a  storm, 
and  that  a  particular  vessel  parted  com- 
pany. Watson  and  another^  adminis^ 
trators  of  Maxwell,  v.  King,  4  Campb. 
272.     Ellenborough,  C.  J.  1815. 

S.  C.  not  S.  P.  1  Stark.  121. 

85.  And  the  log-book  of  a  merchant- 
man may  be  used  by  a  witness  to  refresh 
his  memory,  with  respect  to  a  fact 
which  he  remembers  to  nave  seen  there 
at  a  time  when  he  had  a  clear  recollec- 
tion of  the  circumstance.     Burrough  v. 
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Afoftwi,  2  Campb.  112.     Ellenborough, 
C.  J.  1809. 
Ace.  Jacob  V.  Lindsay,  1  East,  460. 

86.  To  charge  two  persons  as  joint 
vendees  of  a  cart,  the  entry  of  such  cart 
in  the  books  of  the  tax-gatherer  as  the 
jfroperty  of  bothy  is  not  evidence,  without 
shewing  that  the  parties  authorized  the 
entry.     Weaver  v.  Prentice  and  Pratt, 

1  Esp.  369.     Kenyon,  C.  J.  1795. 

87.  The  book  kept  by  the  master  of 
the  king's  bench,  into  which  are  copied 
the  names  of  the  attorneys  from  the  ori- 
ginal roll,  is  good  evidence  to  prove  a 
party  an  attorney.  Rex  v.  Crosley,  gent, 

2  Esp.  526.     Kenyon,  C..J.  1797. 

88.  The  unsigned  entry  in  the  office 
for  Hcensing  stage  coaches,  is  not  evi- 
dence that  the  persons  named  in  the 
licence  are  the  owners.  Strother  v.  Wil^ 
Ian  and  others,  4  Campb.  24,  Gibbs, 
C.J.  1814. 

89.  Where  the  wife  of  A.  B.  obtains 
goods  after  stating  that  her  husband  is 
dead,  it  is  not  a  sufficient  answer  to  an 
action  for  the  amount,  to  shew  by  the 
muster  of  a  ship  from  the  admiralty, 
that  a  person  of  the  name  of  A.  B.  was 
living  at  the  time.     Barber  v.  Holmes, 

3  Esp.  190.     Kenvon,  C.  J.  1800. 

90.  The  book  kept  at  the  Sick  and 
Hurt  Office,  in  which  are  copied  the 
different  returns,  made  by  officers  of  the 
navy,  of  persons  dying  on  board,  is  evi- 
dence to  shew  the  time  of  a  seaman's 
death.  Wallace,  administrator,  v.  Cook, 
5  Esp.  117.    Ellenborough,  C.  J.  1804. 

91.  The  custom-house  copy  of  the 
searcher's  report,  produced  by  the  offi- 
cer, in  whose  custody  it  is  lodged,  is 
evidence  of  the  actual  shipment  of  the 
goods  therein  specified.  Johnson  v. 
Ward,  6  Esp.  47,  8.  Chambre,  J. 
1806. 

92.  An  unsigned  map,  or  terrier,  is 
not  evidence.  Earl,  clerk,  v.  Lewis,  4 
Esp.  1.     Heath,  J.  Chelmsford,  1801. 

93.  Though  it  purport  to  have  been 
taken  by  competent  authority,  and  have 
been  generally  received  as  authentic. 
Pollard  y.  Scott,  Peake,  18.  Kenyon, 
C.  J.  1790. 

And  see  Atkins  v.  Watson,  2  Anst. 
386;  Lygan  v.  StruU,  ibid.  601. 

94.  An  advertisement  in  a  daily  news- 
paper, is  not  notice  to  a  person  who  is 
not  proved  to  be  in  the  habit  of  reading 


such  paper.  Boydell  v.  Dnimmond,  2 
Campb.  157.  Ellenborough,  C.  J. 
1808. 

95.  A  statute  requires  that  notice 
shall  be  given  previously  to  the  election 
of  a  parish  officer.  An  averment  that 
I.  S.  was  duly  appointed,  is  proved  by 
an  entry  in  the  vestry-book,  stating  that 
he  was  appointed  at  a  vestry,  duly  held 
in  pursuance  of  notice.  Rex  v.  Martin, 
2  Campb.  100*  Macdonald,  C.  B. 
Maidstone,  1809. 

And  see  Cox  v.  Copping,  5  Mod.  395, 
6;  Rex  v.  Mothersall,  1  Strange,  93. 
Rex  V.  ITostmcn  of  Newcastle,  2  Strange, 
1222.  Ibid.  1223,  n.  Rex  v.  Mayor, 
^'c.  of  Liverpool,  4  Burr.  2244. 

96.  Though  a  copy  of  a  contract  with 
the  land-tax  commissioners  is  made  evi- 
dence by  42  Geo.  3.  cap.  116.  s.  165. 
the  original  contract  is  not  evidence  by 
implication.  Burdon  v.  Rickets,  2 
Campb.  121.  Ellenborough,  C.  J.  1809. 

And  see  Sav.  46.  pi.  98.  post.  Pe- 
nal Action,  B.  (x). 

97.  In  an  action  for  stores  furnished, 
for  a  ship  by  the  captain's  order,  the 
register  purporting  to  have  been  obtain- 
ed by  all  the  defendants,  on  the  oath  of 
one  of  them,  was  held  to  be  primd  facie 
evidence  to  charge  them  as  owners. 
Stokes  V.  Carne  and  others,  2  Campb. 
339.     Ellenborough,  C.  J.  1809. 

98.  But  semble,  that  the  defendants 
might  have  held  the  plaintiff  to  stricter 
proof  of  their  ownership,  by  giving  him 
notice  that  they  meant  to  deny  it; 
Ibid. 

And  see  Paterson  v.  Hardacre,  4 
Taunt.  115,  7.  ante,  E.  (a)  86,  88. 
Bills  and  Notes.  I,  (c)  329,  330, 
331,  2.  post.  Ship,  A. 

99.  To  prove  a  vessel  British-built, 
the  register  is  not  evidence,  without 
shewing  that  the  parties  there  described 
as  owners  were  privy  to  the  register  and 
proving,  through  some  other  medium, 
that  he  was  the  owner.  Reusse  v. 
Meyers,  3  Campb.  475.  Ellenborough, 
C.J.  1813. 

100.  A  notarial  protest  is  not  evidence 
that  a  foreign  bill  has  been  presented 
for  payment  in  England.  Cnesmer  v. 
Noyes,  4  Campb.  129.  Ellenborough, 
C.J.  1815. 

And  see  Manning's  Ex.  Practice,  503. 

101.  The  captain's  protest  is  not  evi- 
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dence  in  chiefs  and  cannot  be  read  to 
falsify  a  condemnation ;  it  is  admissible 
only  for  the  purpose  of  contradicting  the 
captain^s  testimony.  Christian  v,  Coombe, 
2  Esp.  489.  Kenyon,  C.  J.  1796. 
And  see  post,  F.  (a)  2. 

102.  The  books  at  Lloyd's  are  evi- 
dence, of  a  capture.  Abel  t.  PotU^  3 
Esp.  242.    Le  Blanc,  J.  1800. 

103.  But  they  are  not  evidence  of 
notice,  unless  coupled  with  particular 
circumstances.    J6u2. 

104.  An  old  entry  in  a  vestry-book, 
signed  by  the  churchwardens,  stating, 
tl^t  a  pew  had  been  repaired  by  A.  tn 
consideration  of  his  using  t(,  is  evidence 
for  a  person  claiming  the  pew  under  A. 
Price  V.  Uftlewood^  3  Campb.  288. 
Ellenborough,  C.  J.  1812. 

And  as  to  title  to  pews,  see  CowerCs 
case,  12  Co.  104,5.  BunUm  v.  Bate- 
fnan^  1  Lev.  71.  S.  C.  1  Sid.  201,  3. 
AMhly  V.  Frechleion,  3  Lev.  73 ;  Stochs 
V.  Booth,  1  T.  R.  428 ;  Rogers  v.  Brooks, 
ibid.  431 ;  Cross  v.  Salter,  3  T.  R.  639; 
Griffiths  V.  Matthews,  5  T.  R.  296. 


E.  (b)  How  proved. 

105.  An  entry  made  by  a  deceased 
overseer  in  the  parish  books,  whereby 
he  takes  credit  for  several  dbbursements, 
and  charges  himself  with  rates  received, 
cannot  be  read  for  the  purpose  of  shew- 
ing that  a  particular  disbursement  was 
made  on  account  of  the  parish,  although 
by  such  entries  the  overseer  has  admit- 
ted a  balance  due  from  himself  and  the 
account  has  been  allowed  by  the  magis- 
trates. Doe  d.  Foot  and  others  v.  Barter 
and  another,  Holroyd,  J.  Dorchester 
Spring  Assizes,  1819. 

But  Buller  v.  Mitchell  in  the  Exche- 
quer, where  the  contrary  was  ruled, 
though  the  point  is  not  noticed  in  Mr. 
Price's  Report,  was  not  cited. 

106.  To  prove  a  transfer  of  stock,  a 
copy  from  tne  bank  books  must  be  pro- 
duced ;  the  testimony  of  the  broker  who 
effected  the  transfer,  is  insufficient. 
Breton  v.  Cope,  executor,  Peake,  30. 
Kenyon,  C.  J.  1791. 

And  see  Douglas,  572,  n.  3.  593,  n. 
Man  V.  Carey,  3  Salk.  1 55. 

107.  But  such  copies  arc  direct  evi- 
dence ;  and  the  court,  for  the  sake  of 


example,  would  not  allow  the  books 
themselves  to  be  read.  Marsh  v.  Coll'- 
nett,  2  Esp.  665.  Kenyon,  C.  J. 
1797. 

108.  Introver  for  a  ship,  if  the  plain- 
tiff produce  the  original  register,  and  at- 
tempt, unsXiccessfuUy,  to  deduce  a  title 
under  it,  he  cannot  aiiterwards  rely  upon 
his  possession.  Sherriff  y.  Cadeu,  2 
Esp.  617.     Kenyon,  C.  J.  1798. 

109.  The  common  seal  ofthecityof 
London,  proves  itself.  Doe  d.  Wood^ 
mas  V.  Mason,  I  Esp.  53.  Koiyon, 
C.  J.  1793. 

Ace.  Olive  V.  Guin,  2  Siderf.  145. 
S.  C.  Hardrg,  118.  Anon.  9  Mod.  66. 
Sed  vide  }mses  v.  ThamUm,  8  T.  R. 
303. 

1 10.  To  support  an  allegation,  that 
**  the  plaintiff  nas  duly  tid^en  the  degree 
of  doctor  of  physic,'*  it  is  not  sufficient 
to  produce  a  diploma  under  the  univer- 
sity seal,  and  to  prove  the  hand-writing 
of  the  subscribing  officers.  Moises  v. 
Thornton,  M.  D.  3  Esp.  4.  Kenyon, 
C,  J.  1799. 

And  the  court  of  K.  B.  discharged  a 
rule  for  setting  aside  nonsuit  IbSi,  and 
8  T.  R.  303.  And  see  Smith  v.  Taylor, 
1  N.  R.  196. 

111.  Papers  delivered  by  the  son  of  a 
deceased  rector  to  the  successor*s  attor- 
ney, as  old  parish  documents,  are  suffi- 
ciently identified  by  the  attorney  with- 
out calling  the  son.  Earl,  derk,  v. 
Levns,  4  ^p.  1.  Heath,  J.  Chelmsford, 
1801. 

F.  Private  WRITINGS. 

F.  (a)  Where  evidence, 

1 12.  In  assumpsit  for  2-5ths.  of  a  loss 
recovered  by  defendants  as  ao^ents  for  S. 
an  invoice  sent  by  S.  to  defendants  to 
enable  them  to  recover  from  the  under- 
writers, is  evidence  of  plaintiffs'  interest. 
Mendham  and  another  v.  Thompson  and 
another,  1  Stark.  316.  Ellenborough, 
C.  J.  1816. 

113.  But  an  invoice  made  out  by  S. 
and  not  shewn  to  have  been  so  sent, 
was  rejected  as  merely-  S.'s  declaration. 
tbid.'  ^ 

Andsee  post,  132,  Insurance,  P.  (a.) 

114.  The  offer  of  a  theatrical  engage- 
ment contained  in  a  letter,  directed  to 
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•*  A.  B.  primo  hiffo^  Amsterdam/'  can- 
not, by  reason  ol  this  direction,  be  con- 
strued into  an  agreement  to  employ  in 
that  capacity.  Chiodi  v.  Waters,  1 
Stark.  335.    Ellenborough,  C.  J.  1816. 

115.  Defendant  calling  for  the  plain* 
tiff's  books,  but  not  using  them,  does 
not  make  them  evidence  for  the  plain- 
tiff. Sayer  v.  Kitchen,  1  Esp.  209,  10. 
Kenyon,  C.  J.  1794. 

1 16.  A  letter  written  by  a  witness  fal- 
sifying his  present  testimony,  may  be 
read  for  the  purpose  of  impeaching  his 
credit.  De  Sailly  v.  Morgan^  2  Esp, 
691.     Kenyon,  C.  J.  1798. 

^d  see  ante  £.  (a)  lOU 

117.  Entries  made  in  a  banker's  books 
of  payments  made  by  him,  are  not  evi- 
dence after  a  year,  though  the  entering 
clerk  be  dead,  and  his  hand-writing 
proved.  Sikes  and  others  v.  Marshal,  2 
Esp.  705.    Kenyon,  C.  J.  1798. 

And  see  7  Jac.  1.  cap.  12.  Lord  Tor- 
rington^s  case,  1  Salk.  285 ;  Pitman  v. 
Mad(2ax,2Salk.690;  Clerk  y.  Bedford, 
BulU  N.  P.  282,  post,  F.  (b)  1,  2,  3, 
4,  5.^ 

118.  The  dangerous  illness  of  a  wit- 
ness is  not  sufficient  to  make  entries  by 
him  evidence.  Harrison  v.  Blades,  3 
Campb.  457.  Ellenborough,  C.  J. 
1813. 

119.  An  entry  in  a  tradesman's  book, 
made  by  a  servant  since  dead,  is  not  evi- 
dence against  a  customer,  unless  the 
effect  of  such  entry  be  to  charge  the 
servant.  Calvert  v.  Archbishop  of  Can- 
terlury,  2  Esp.  646.  Kenyon,  C.  J. 
4798. 

And  see  Roe  v.  Rawlings,  7  East, 
279.  S.  C.  3  Smith,  259.  Higham  v. 
Rxdgway,  10  East,  109;  Doe  v.  Roh^ 
son,  15  East,  32.     Bunb.  142.  pi.  220. 

120.  To  prove  delivery  of  an  attor- 
ney's bill,  an  indorsement  by  a  deceased 
clerk',  "  March  4th,  1815,  delivered  a 
coj^  to  A.B.,"  is  not  sufficient,  unless 
shewn  to  be  contemporaneous.  Champ- 
netfs  V.  Peck,  1  Stark.  404.  Ellenbo- 
rough, C.  J.  1816. 

121.  In  an  action  for  the  price  of 
cloth,  a  written  order  by  plamtiff  to 
deliver  back  the  cloth  to  bearer,  being 
in  defendants  possession,  is  presumptive 
proof  of  the  re-delivefty.  Shepherd  v. 
Currie,  1  Stark.  454.  Ellenborough, 
C.  J.  1816. 
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122.  A  notice  to  produce  a 
which  letter  expresses  that  it  covers 
several  papers,  without  particularly  re- 
ferring to  them,  does  not  entitle  the 
party  to  have  the  enclosures  read.  John^ 
son  v.  Gilson,  4  Esp.  21.  Kenyon, 
C.  J.  1801. 

123.  The  production  of  a  cheque 
drawn  by  the  debtor  on  his  banker,  in 
favour  of  the  creditor,  and  indorsed  by 
the  creditor  or  his  agent,  is  primd  facie 
evidence  of  payment  Eggx.BameU, 
gent.  3  Esp.  196.     Kenyon,  C.  J.  1800. 

But  it  is  not  evidence  to  create  a 
debt.    Aubert  v.  Walsh,  4  Taunt.  293. 

124.  A  bill  for  business  done  in  a 
particular  court,  is  not  sufficient  to  prove 
that  the  party  is  an  attorney  of  that  court. 
Chreen  v.  Jackson,  Peake,  236.  Kenyon, 
C.  J.  1794. 

And  see  Berryman  t.  Wise,  4  T.  R. 
366 ;  Cross  v.  Kaye,  6  T.  R.  664. 

125.  In  assumpsit  for  ^oods  sold, 
where  the  defendant  gives  m  evident 
an  account,  stated  between  himself  and 
the  plaintiff  on  the  record,  and  a  receipt 
by  the  latter  for  the  balance,  in  full 
satisfiEiction  of  all  demands,  it  is  no  an- 
swer to  this  defence  at  nisi  prius,  that 
before  the  date  of  the  receipt  the  plain- 
tiff assigned  his  effects  for  the  benefit  of 
creditors,  that  the  defendant  had  notice 
of  this  assi^ment,  that  no  money  passed 
upon  the  giving  of  the  receipt,  that  the 
whole  was  a  collusion  to  cheat  the  cre- 
ditors, on  whose  behalf  the  action  is 
brought ;  the  receipt  being  a  legal  bar 
to  the  action,  unless  it  can  be  shewn 
that  the  nominal  plaintiff  was  himself 
imposed  upon.  Alner  v.  Georae,  1 
Campb.  392.  Ellenborough,  C.  J.  1808. 

And  see  Bauerman  v.  Radenius,  7  T. 
R.  663.  post,  H.  (a)  8;  Roumtree  v. 
Jacob,  2  Taunt  141 ;  Filmer  v.  Gott, 
7  Bro.  C.-P.  70:  PorUr  v.  Phillips, 
Palm.  218  ;  Walker  v.  Consctt,  Forrest, 
157;  Feale  v.  Warner,  1  Saund.  325, 
n.  4;  Pistor  v.  Dunbar,  1  Anst.  186. 

126.  But  semble,  that  the  court  will 
interfere  on  motion,  to  prevent  the  de- 
fendant from  availing  himself  of  such  a 
defence.     Alner  v.  George,  ubi  suvra. 

Ace.  Legh  v,  Legh,  1  Bos.  and  Pull. 
447.  S.  P.  Green  v.  Williams  and  others, 
executors,  ifc.  K.  B.  H.  T.  1813.  M.S. 

127.  If  the  plaintiff's  witness  refer  to 
a  book,  and  the  defendant  require  it  to 
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be  produced,  he  makes  the  whole  evi- 
dence against  him.  Wharam  v.  RouU 
ledge,  5  Esp.  235.  Ellenborough,  C.  J. 
1805. 

128.  And  he  cannot  be  allowed  to  see 
the  book  before  he  determines  whether 
he  will  have  it  read  or  not.     Ihid, 

129.  Where  the  master  of  a  mer- 
chantman, examined  on  interrogatories, 
refers  to  his  log-book,  the  entries  re- 
ferred to  form  part  of  his  deposition, 
Falccmer  v.  Hanson,  1  Campb.  177, 
EUenborough,  C.  J.  1808. 

130.  And  where  one  of  the  questions 
refers  to  a  letter,  the  letter  must  be  pro- 
duced, or  the  whole  examination  will 
be  rejected ;  the  party  cannot  abandon 
the  particular  question  only.  IVJiecler, 
assignee  of  Bryan,  v.  Atkins,  5  Esp.  246. 
Ellenborough,  C.  J.  1805. 

131.  To  establish  the  insanity  of  a 
prisoner,  papers  found  at  his  lodgings, 
and  proved  to  have  been  written  by  him 
before  the  commission  of  the  offence, 
were  offered  to  be  read,  but  were  reject- 
ed, on  the  ground,  that  what  a  party  has 
written,  may  be  evidence  against  him, 
but  not  for  him.  Rex  v.  Casaux.  Gar- 
row,  B.  Old  Bailey,  May,  1818. 

132.  In  an  action  against  underwriters, 
the  bill  of  lading,  signed  by  the  captain, 
is  not  evidence  of  the  shipment  of  the 
goods.  Dickson  v.  Lodge,  1  Stark.  226, 
Ellenborough,  C.  J.  1816. 

And  see  post.  Insurance,  P.  (a). 

133.  Where  a  party  is  charged  with 
the  repair  of  a  road,  ratione  tenurae,  an 
award  made  upon  the  submission  of  a 
former  tenant,  for  years,  cannot, 
against  the  landlord,  or  a  succeeding 
tenant,  be  received  as  evidence  of  an 
adjudication.  Rex  v.  Cotton,  3  Campb. 
444.     Ellenborough,  C.  J.  1813. 

134.  A  letter  inclosing  a  promissory 
note,  may  be  read  as  evidence,  by  the 
writer,  to  shew  the  purpose  for  which 
the  note  was  sent.  Bruce  and  others,  v. 
Hurley,  1  Stark.  23.  Ellenborough, 
C.  J.  1815. 

135.  Upon  the  trial  of  an  ejectment, 
respecting  Long  Acre,  between  E.  and 
F.,  in  which  it  was  necessary  for  E.  to 
prove  that  he  was  the  legitimate  son  of 
W.,  the  said  W.  being  at  that  time 
dead.  E.,  after  proving  by  other  evi- 
dence that  W.  was  his  reputed  father, 
offered  to  give  in  evidence,  an  entry  in 


a  bible,  in  which  bible,  W.  had  made 
such  entry  in  his  own  hand-writinsr, 
that  E.  was  his  eldest  son,  bom  in 
lawful  wedlock,  from  G.  the  wife  of  W., 
on  the  1st  day  of  May,  1778,  and  signed 
by  W.  himself.  Held  by  the  Judges, 
unanimously,  that  such  entry  in  such 
bible,  or  in  any  other  book,  or  on  any 
other  piece  of  paper,  could  be  received 
to  prove  that  E.  is  the  legitimate  son  of 
W.,  a  declaration  of  W.  in  matter  of 
pedigree.     Ibid, 

House  of  Lords  Committee  of  Privi- 
leges, on  the  petition  of  William  Fitz- 
harding  Berkeley,  claiming,  as  of  right, 
to  the  Earl  of  Berkelev,  Monday,  May 
13th,  1811,  4  Campb.  401. 

136.  Upon  the  tnal  of  an  ejectment, 
respecting  Little  Acre,  between  N.  and 
P.,  in  which  it  was  necessary  for  N.  to 
prove  that  he  was  the  legitimate  son  of 
T.,  the  said  T.  being  at  that  time  dead. 
N.,  after  proving  by  other  evidence  that 
T.  was  his  reputed  father,  offered  to  give 
in  evidence  an  entry  in  a  bible,  in  which 
bible  T.  had  made  such  entry  in  his 
own  hand- writing,  that  N.  was  his  eldest 
son,  bom  in  lawful  wedlock,  from  J.  the 
wife  of  T.,  on  the  1st  day  of  May,  1778, 
and  signed  by  T.  himself;  and  it  was 
proved  in  evidence  on  the  said  trial,  that 
the  said  T.  had  declared  «*  that  he,  T., 
"  had  made  such  entry  for  the  express 
**  purpose  of  establishing  the  legitimacy, 
"and  the  time  of  the  birth,  of  his 
"  eldest  son  N.,  in  case  the  same  should 
"  be  called  in  question,  in  any  case  or 
"  in  any  cause  whatsoever,  by  any  per- 
"  son,  after  the  death  of  him  the  said 
"  T."  Held  by  the  Judges,  unanimous- 
ly, that  sucb  entry  in  such  bible,  or  in 
any  other  book,  or  in  any  other  piece  of 
paper,  could  be  received  to  prove  that 
N.  is  the  legitimate  son  of  T.,  as  a 
declaration  of  T.,  in  matter  of  pedigree, 
but  with  strong  circumstances  of  suspi- 
cion, on  account  of  its  particularity.  Ibid, 
And  see  ante,  A.  (a)  11. 

137.  A  letter  stated  in  plaintiff's  open- 
ing, as  part  of  defendant's  case,  for  the 
purpose  of  introducing  evidence  in  an- 
swer, is  not  admitted  by  such  statement, 
but  must  be  proved  by  defendant  before 
he  can  use  it.  Willis  w,  Dyson^  1  Stark. 
166.     Ellenborough,  C.  J.  1816. 

138.  A  shipping  entry  at  the  Custom- 
house, made  from  a  shipping  note  de- 
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livered  by  plaintiff,  is  not  evidence  to  fix 
him  with  a  fraud,  though  the  note  is 
proved  to  have  been  destroyed.  Hughes 
V.  Wilson,  1  Stark.  179.  EUenborough, 
C  J.  1816. 

134.  But  it  would  be  evidence  of  the 
time  of  sailing.     Pnd. 

135.  Notice  of  dissolution,  signed  by 
a  partner,  is  evidence  against  him,  of 
legal  dissolution,  though  partnership  be 
created  by  deed.  Doe,  d,  Watthman^  v. 
M/«w,  1  Stark.  181.  EUenborough,  C. 
J.  1816. 

F.  (b)  How  proved, 

(And  see  Stamps,!).  9,  10,  11, 

3  Anst.  789.) 

136.  An  entry  made  by  a  clerk  in  a 
trader*  8  book,  can  only  be  proved  by  the 
clerk  himself.  Cooper  v.  Marsden,  1 
Bsp.  1.     Kenyon,  C.  J.  1793. 

137.  Such  an  entry  is  not  made  evi- 
dence by  proving  the  hand-writing  of 
the  clerk,  and  that  he  is  abroad.     iSid. 

138.  But  semble,  that  a  person  who 
saw  the  entry  soon  after  it  was  made, 
may  prove  that  feet  in  corroboration  of 
more  direct  evidence.  Dighy  v.  Stedman 
etalt.1  Esp.  328.    Kenyon,  C.  J.  1795. 

139.  After  notice  to  produce  a  letter, 
the  correctness  of  a  copy  may  be  proved 
by  any  person  who  has  read  the  onginal, 
as  well  as  by  the  clerk  who  wrote  it. 
Liebman  and  others  v.  Pooley  and  others, 
1  Stark.  167.  EUenborough,  C.  J. 
1816. 

140.  But  where  plsuntiff  had  given 
notice  to  defendants  to  produce  a  letter, 
and  proved  an  acknowledgment  of  their 
having  received  a  copy  of  such  letter, 
in  the  plaintiff^s  book,  made  by  a  de- 
ceased, whose  entries  had  frequently 
been  examined,  and  found  correct,  was 
allowed  to  be  read.  Prkt  and  others  v. 
Fairclough  and  others,  3  Campb.  305. 
Ellenboroi^h,  C.  J.  1812. 

141.  So  the  copy  of  a  letter,  accom- 
panied with  a  memorandum,  in  the 
nand-writing  of  a  deceased  clerk,  pur- 
porting that  the  origiiuil  had  been  for- 
warded by  him,  was  admitted  as  evi- 
dence, upon  proof  that  this  was  his 
vsoal  mode  of  transacting  business. 
Hagedom  v.  Reid,  3  Campb.  377,  9. 
EUenborough,  C.  J.  1812. 

And  tee  ante,  F.  (a)  117,119, 


142.  A  bond  30  years  old,  found 
amongst  the  papers  of  a  corporation, 
who  were  the  obligees,  is  admissible 
without  proof  of  the  hand-writing  of 
the  obligor  or  attesting  witness.  The 
Governor  and  Company  of  the  Chelsea 
Water-works  v.  Cowper,  LEsp.  275. 
Kenyon,  C.  J.  1795. 

Ace.  Bull.  N.  P.  255 ;  Fry  v.  Wood, 
Selw.  517,  (n)  8 ;  Rees  v.  Mansell,  ibid. 
(n)  9. 

143.  If  accompanied  with  possession 
or  something  equivalent.  Forbes,  ad^ 
mmistrator  of  Henchett  v.  Wall,  1  Esp. 
278.     Lord  Mansfield,  C.  J.  1764. 

S.  C.  1  Bla.  532.  And  see  Co.  Litt. 
b.  b.  Doe  V.  Earl  of  Pembroke,  11 
East,  504. 

Sed  vide  Benson  v.  Olive,  Bunb. 
284,  5. 

144.  Copy  of  a  letter  taken  by  a 
copying  machine,  is  not  evidence  with- 
out notice  to  produce  the  original. 
Nodin  V.  Murray,  3  Campb.  228. 
EUenborough,  C.  J.  1812. 

145.  Held,  that  where  the  copy  of  a 
deed  is  given  in  evidence  after  notice  to 
the  opposite  party  to  produce  the  origi- 
nal, the  execution  need  not  be  proved. 
Doxon  V.  Haigh  et  alt.  1  Esp.  409. 
Kenyon,  C.  J.  1795. 

Sed  yide  post,  ph  149, 150;  Gordon  r. 
Secretan,  8  East,  548;  Pearce  v.  Hooper, 

3  Taunt.  60. 

-  146.  The  copy  of  a  notice  is  in  itself 
an  original,  and  may  be  given  in  evi- 
dence without  notice  to  produce  the 
counterpart  deUvered.  Gotlieb  v.  Dan- 
vers,  2  Esp.  455.    Eyre,  C.  J.  1796. 

147.  An  instrument  produced  by  the 
adverse  party,  under  a  notice,  caimot  be 
given  in  evidence  as  an  agreement  be- 
tween such  party  and  a  stranger,  unless 
it  be  stamped.  Voe  d.  Su  John  v.  Hore, 
2  Esp.  724.     Kenyon,  C.  J.  1799. 

148.  Semble,  that  a  notice  to  produce 
a  notice  calling  for  the  production  of 
papers,  is  uimecessary,  and  that  an 
examined  copy  of  the  notice  served  is 
sufficient.    Surtees  et  alU  v.  Hubbard, 

4  Esp.  203.    EUenborough,  C.  J.  1802. 
Ace.  Jory  v.  Orchard,  2  Bos.  and  PuL 

39. 

149.  Where  ship^s  articles  come  out 
of  the  hands  of  the  adverse  party  upon 
notice,  the  subscribing  witness  must  be 
called,  except  m  4e  npfk  case  of  an 
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acthm  by  a  teaman  for  wages,  for  which 
occasion  the  articles  are  made  evidence 
of  themselves,  by  2  Geo,  II.  cap.  26. 
2  Geo.  11.  cap.  36.  sect.  2.  and  8. 
Johnton  V.  Lewellin^  6  Esp.  101.  Ellen- 
borough,  C.  J.  1807. 

150.  And  the  rule  extends  to  agree- 
ments not  under  seal.  JFetherstrm  v. 
Edqmgton^  2  Campb.  95.  Heath,  J. 
Kingston,  1809. 

S.  P.-  as  to  deeds,  Gordon  v.  SecTBtcaif 
8  East,  548,  9.  Sed  vide  Pearce  y. 
Hooper^  3  Taunt.  60,  where  this  rule  is 
narrowed.  And  see  Cooke  t.  Stocks^ 
Tidd,  505,  6 ;  Bateman  v.  Philips,  ibid. 
605,  620,  and  4  Taunt.  157;  Taylor 
V.  OAome,  cited,  4  Taunt.  159,  161, 
162. 

151.  An  indorsement  on  a  bond  in 
the  hand- writing  of  the  obligee,  dated  in 
1795,  acknowledeing  the  receipt  of  in- 
terest and  part  of  principal,  cannot  be 
produced  to  meet  evidence  of  payment 
m  1794,  without  proving  tbat  it  was  on 
the  bond  recently  after  the  day  on  which 
it  bears  date,  and  at  a  time  when  such 
indoisement  directly  miUtated  agadnst 
the  writer's  interest.  Rose^  administra- 
tor, Sfn.  V.  Bryant,  2  Campb.  321.  El- 
lenborough,  C.  J.  1809. 

And  see  Searle  v.  Lord  Barrington, 
3  Stra.  826,  and  cases  there  cited. 

N.  But  such  proof  seems  to  have 
been  impossible  under  the  circumstances 
of  the  case,  since  immediately  upon  the 
settlement  in  1794,  it  became  the  inte- 
rest of  the  oblieee  to  manufacture  evi- 
dence from  which  it  might  be  inferred 
that  something  remained  due. 

152.  The  copy  of  a  bill  delivered  by 
an  attorney  to  his  client,  is  evidence, 
without  notice  to  produce  the  original. 
Anderson,  administrator,  v.  May,  3  Esp. 
167.    Eldon,  C.  J.  1800. 

And  the  court  of  C.  P.  refused  a  rule 
for  a  new  trial ;  2  Bos.  and  Pul.  237. 

153.  But  where  no  such  coimterpart 
has  been  kept,  and  no  notice  has  been 
given,  the  plaintiff  cannot  state  the  items 
of  the  bill  from  his  books.  Philipson  v. 
Chase,  2  Campb.  110.  Ellenborough, 
C.  J.  1809. 

Ace  Anderson  v.  May,  2  Bos.  and 
PuL  237. 

154.  Where  written  notice  of  the  dis- 
honour of  a  bill  has  been  left  at  the 
defendant's  house,  secondary  evidence 


may  be  |pven  of  the  contents  of  such 
notice,  without  a  notice  to  produce  it. 
Ackland  v.  Pearce,  2  Campb.  599.  Le 
Blanc,  J.  1811. 

155.  Where  the  terms  of  a  licence 
require  that  the  time  of  sailing  should 
be  indorsed  thereon,  and  the  licence  was 
burnt  at  the  Custom-house,  a  proper 
indorsement  was  presumed.  Butler  v. 
AUnuU,  1  Stark.  222.  Ellenborough, 
C.  J.  1816. 


F.  (c)  Hand-vmting* 

156.  To  prove  an  instrument  to  be  in 
the  hand-writing  of  a  deceased  rector,  it 
is  not  sufficient  to  compare  it  with  offi- 
cial returns  made  in  the  time  of  such  rec- 
tor, and  signed  with  his  name.  Brookhard 
V.  Woodley,  Peake,  20,  n.  Yates,-  J. 
Worcester,  1770. 

157.  To  make  signatures  to  ancient 
documents  available  for  this  purpose,  a 
witness  must  be  produced,  who  will 
swear  that  by  examining  several  such 
signatures,  he  has  acquired  a  sufficient 
knowledge  of  the  hand-writing,  to  be 
enabled,  without  a  contemporaneous 
comparison,  to  state  his  belief  as  to  the 
instrument  attempted'to be  proved.  Spar^ 
row,  clerk,  v.  FarranL,  Holroyd,  J. 
Devon  Spring  Assizes,  1819. 

But  see  Bull,  N.  P.  236. 

158.  After  it  has  been  sworn  that  an 
acceptance  is  in  the  hand-writing  of  the 
defendant,  the  latter  cannot  produce  ano- 
ther paper  confessedly  written  by  him, 
and  call  a  clerk  from  the  post-onice  to 
state,  that  from  inspecting  the  two  in- 
struments, he  is  of  opinion  that  the 
acceptance  is  an  imitation.  Stranger  v. 
Searle,  1  Esp.  14.    Kenyon,  C.  J.  1793. 

But  similar  evidence  was  admitted  in 
Goodtitle  v.  Braham,  4  T.  R.  497,  8. 

159.  Hand-writing  cannot  be  dis- 
proved by  a  person  who  has  merely  seen 
the  party  write  since  the  commencement 
of  the  action,  for  the  purpose  of  making 
him  a  witness.    Ibid. 

160.  The  full  signature  of  an  acceptor 
is  not  sufficiently  proved  by  a  vritness 
who  has  seen  the  party  sign  his  name 
but  once  before,  when  he  used  onty  the 
initial  of  his  Christian  name.  PbtoeU 
V.  Ford,  2  Stark.  164.  Ellenborough, 
C.  J.  1817. 
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161.  A  clerk  from  the  post-office  may 
be  asked  whether,  from  the  bare  inspec- 
tion of  the  signature,  he  can  pronounce 
it  to  be  a  forgery.     Ibid. 

S.  P.  GoodtitU  V.  Brakam,  4  T.  R. 
497,  8. 

162.  An  acknowledgment  by  a  party 
of  his  hand-writing,  though  made  pend- 
ing a  treaty  for  a  compromise,  is  evi- 
dence against  him.  Waldridge  v.  /Ten- 
titton  et  alt  1  Esp.  143.  Kenyon,  C.  J. 
1794. 

163.  In  a  case  where  there  was  con- 
tiadictory  evidence  respecting  the  de- 
fendant's hand- writing,  the  jury  were 
aUowed  to  compare  letters,  admitted  to 
have  been  written  by  him  with  the 
disputed  signature.  AlUsbrook  v.  Roachy 
1  Esp.  351.     Kenyon  C.  J.  1795. 

S.  C.  Peake's  Evid.  104,  7.  Chitty 
on  Bills,  496.  Ace  Goodtitlev.  Bra- 
ham^  4  T.  R.  497.  And  see  Co.  Litt. 
6,  b.  Sed  vide  Dacotta  v.  Pym,  Peake's 
Evid.  Add.  Ixxxv. 

164.  To  prove  the  hand-writing  of  4t 
member  of  parliament,  the  opinion  of  a 
clerk  employed  to  inspect  franks,  who 
has  never  had  occasion  to  apply  to  the 
member  to  verify  his  hand-wntine,  is 
insufficient.  Batchelor  v.  Sir  John 
Honeywood,  2  Esp.  714.  Kenyon,  C. 
J.  1799. 

165.  If  a  witness,  who  has  seen  the 
drawee  write  only  once,  thinks  that  the 
acceptance  it  in  his  hand-writing,  it  is 
evidence  to  eo  to  a  juiy,  though  he  state 
that  he  can  iorm  no  belief  on  the  subject 
GarreUs  v.  Alexander,  4  Esp.  37.  El- 
lenborouffh,  C.  J.  1801. 

166.  If,  however,  his  opinion  rests 
v^on  a  comparison  of  hands,  it  is  inad- 
missible.   Ibid. 

167.  As  where  he  has  merely  seen 
the  party  subscribe  his  name  to  another 
instrument,  to  which  he  is  the  attesting 
witaess,  zad  is  unable  to  form  an  opinion 
resDecting  the  hand-writing  of  the  party, 
without  examining  such  other  instru- 
ment. Filliter  and  others^  assignees  of 
Blisset,  V.  AftncAm  and  Carter.  Hoi- 
loyd,  J.  Winchester  Spring  Assizes, 
1819. 

168.  Hand-writing  is  well  proved  by 
a  witness  who  has  received  letters  from 
the  party,  in  answer  to  letters  written  to 
him  by  the  witness,  although  the  witness 
ham  never  done  any  act  in  consequenca 


of  the  recmpt  of  such  letters.  Doe  d. 
Turnery.  Wallinger.  Holroyd,  J.  Dor- 
chester Sprii^  Assizes,  1819. 

169.  But  a  person  skilled  in  the 
detection  of  forgeries,  may  prove  that  a 
particular  libel  is  written  in  a  feigned 
nand,  though  he  never  saw  the  de^nd- 
ant  write.  The  King^  on  the  mosecution 
of  Jackson^  v.  Cator,  4  Esp.  117. 
Hotham,  B.  Maidstone,  1802. 

S.  P.  Goodtitle  d.  Revett,  v.  Braham, 
4  T.  R.  497. 

170.  But  his  opinion,  that  the  parti- 
cular libel  is  in  the  defendant's  nand« 
writing,  which  he  forms  from  comparing 
it  with  letters,  which  are  proved  to  have 
been  written  by  the  defendant,  is  inad- 
missible.   Ibid. 

Ace.  Cary  v.  Pitt,  Peake*s  Evid.  App. 
Ixxziv. 

Sed  vide  Goodtitle  d.  Revet:,  4  T.  R^ 
497. 

171.  And  the  same  rule  is  observed  in 
civil  cases.  Macferson  v.  Thoytes,  Peake, 
20.     Kenyon,  C.  J.  1790. 

172.  S.  P.  Stranger  v.  Searle,  1  Esp. 
14.     Kenyon,  C.  J.  1793. 

173.  A  witness  who  has  seen  a  party 
write,  but  has  forgotten  the  character  of 
the  hand-writing,may  refresh  his  memory 
by  referring  to  the  instrument  which  he 
saw  the  party  write.  Burr  v.  Harper, 
Holt,  420.    Dallas,  J.  1816. 

174.  To  prove  an  acceptance  to  have 
been  forged  by  J.  S.  the  drawee  cannot 
give  evidence  of  similar  forgeries  com- 
mitted by  J.  S.  Balcetti  v;  Serani  and 
another,  Peake,  142.  Kenyon,  -C.  J. 
17S2. 

175.  S.  P.  ruled  in  Viney  v.  Barss, 
I  Esp.  293.     Kenyon,  C.  J.  1795. 

S.  P.  ruled  by  Lord  Mansfield,  in 
Graft  V.  Bertie,  Peake's  Evid.  103. 
Chitty  on  Bills,  494. 


G.  Parol  Evidence. 

G.  (a)  To  sujyply  the  place  of  written 
instraments. 

176.  Where,  on  prmciples  of  public 
policy,  a  document  cannot  be  read  in 
evidence,  the  effect  will  be  the  same  as 
if  it  was  not  in  existence.  Cooke  v. 
Maxwell^  2  Surk.  183.  Bayley^  J^ 
1817. 
K2 
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177.  Therefore  where  tuch  a  docu- 
ment contains  an  order  from  a  public 
officer,  no  evidence  can  be  riven  of  its 
contents,  but  it  may  be  shewn  that 
was  done,  was  done  by  the  order  of  such 
officer.     Ibid, 

178.  Oaths  taken  by  a  preacher  under 
the  toleration  act,  are  matter  of  record, 
and  cannot  be  proved  by  parol  evidence. 
Rex  V.  Huhe  and  others^  Peake,  131. 
Kenyon,  C.  J.  1792. 

179.  Held,  that  in  trover  for  a  bill  of 
exchange^  parol  description  of  the  in- 
strument cannot  be  given,  unless  the 
defendant  has  had  notice  to  produce  the 
bill.  Cowan  v.  Abrahams  and  another , 
1  Esp.  50.  Kenyon,  C.J.  1793,  and 
K.B.  1794. 

180.  But  it  has  since  been  held,  that 
in  assumpsit  against  a  carrier  for  the 
non-delivery  of  promissory  notes,  the 
instruments  may  be  described  by  parol, 
without  notice  to  produce  the  origiiials. 
JoUey  V.  Taylor^  1  Campb.  143.  Mans- 
field, C.  J.  1807. 

Ace.  How  V.  Rally  14  East,  274.  And 
see  Bucher  v.  Jarratt,  3  Bos.  and  Pull. 
143  ;  Rex  r.Aikle,  Leach,  C.  C.  330. 

181.  Where  usury  is  stated  to  have 
been  committed  in  discounting  the  bill, 
upon  which  the  action  is  brought,  and 
another  bill,  in  one  imdivided  transac- 
tion, no  parol  evidence  is  admissible  as 
to  the  contents  of  the  latter,  unless  no- 
tice has  been  given  to  produce  it.  Hat- 
tarn  V.  Withers,  1  Esp.  259.  Kenyon, 
C.  J.  1795. 

182.  Semble,  that  evidence  of  usage, 
is  inadmissible  to  support  a  claim  to  a 
jyrivate  right,  Withnell,  clerky  v.  Gar- 
tham,  derky  1  Esp.  322,  4.  Kenyon, 
C.  J.  1795. 

S.  P.  arg.  in  S.  C.  6  T.  R.  338. 

183.  To  prove  that  A.  was  chosen 
constable,  the  wardmote  book  contain- 
ing an  account  of  the  election,  should 
be  produced;  a  list  from  the  town  clerk's 
office  of  the  persons  sworn  in  to  serve 
the  office,  in  which  the  name  of  B.  apr 
pears  as  having  been  sworn  as  substitute 
lor  A.  is  not  the  best  evidence.  Under- 
hill  V.  Witts,  3  Esp.  56.  Kenyon,  C.  J. 
1799. 

184.  A.  gives  a  warrant  of  attorney  to 
secure  a  jomt  debt  to  B.  and  C.  B.  re- 
ceives  the  whole.  In  an  action  by  C.  to 
recover  his  moiety,  A.  may  be  called  to 


prove  the  payment  without  the  produc- 
tion of  the  warrant  of  attorney.    Bapie 
Stone,  executor  of  Stone,  4  Esp.  13. 
Kenyon,  C.  J.  1801. 

185.  A  witness  cannot  give  evidence 
of  the  particular  contents  of  accounts 
which  are  not  produced.  Roberts  and 
another,  assignees,  ^c,  v.  Doxon,  Peake, 
83.     Kenyon,  C.  J.  1791. 

186.  But  he  may  be  examined  as  to 
the  general  state  of  accounts.     Ibid, 

187.  So  he  may  prove  that  a  party 
has  accepted  bills  m  a  particular  form 
according  to  one  invariable  course  of  deal^ 
ing,  n,  Spencer  v.  Billing,  3  Campb* 
310.     Ellenbotough,  C.  J.  1812. 

188.  But  if  the  mode  of  dealing  varies, 
the  bills  must  be  produced.     Ibid, 

189.  In  an  action  for  not  delivering 
goods,  manufactured  by  the  defendant 
m  pursuance  of  an  order  signed  by  the 
plamtiff  only,  the  precise  terms  of  the 
contract,  and  the  defendant's  accession 
to  it,  may  be  proved  by  parol.  Ingram 
V.  Lea,  2  Campb.  521.  EUenborough, 
C.  J.  1810. 

190.  Although  a  receipt  have  been 
given,  the  fact  of  payment  may  be 
proved  by  a  person  present.  Rambert 
V.  Cohen,  4  Esp.  213,  4.  EUenborough, 
C.  J.  1802. 

191.  In  an  action  against  overseers, 
acts  done  by  them  in  that  capacity,  are 
evidence  of  their  being  overseers.  Mer~ 
rill's  lessee,  v.  JVhitechurch  and  others^ 
Burrough,  J.  Salisbury,  1817. 

1 92.  But  they  are  not  concluded  by 
the  acts  of  former  overseers,  without 
regular  proof  of  their  appointment.  Ibid, 

193.  Or  by  the  act  ot  a  co-defendant 
previous  to  the  commencement  of  his 
overseership ;  cpmme  semble.     Ihid, 

194.  To  prove  rent  to  be  payable 
quarterly,  evidence  that  the  landiOrd*s 
other  tenants,  under  similar  circum* 
stances,  pay  quarterly,  is  not  admis- 
sible.  Carter  v.  Pryke,  Peake,  95. 
Kenyon,  C.  J.  1791. 

195.  Upon  an  indictment  for  sacrilege, 
laying  the  property  in  the  custody  of  A. 
and  B.  churchwardens,  it  is  sufficient  to 
shew  that  A.  and  B.  have  acted  in  that 
capacity.  Rex  v.  MitehdU  Abbott^  J, 
Salisbiiry  Spring  Assizes,  1818, 
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Q,  (b)  Parol  emdence  to  explabi  written 
instruments. 

(And  see  Insurance,  Q.  (b).) 

196.  Witnesses  may  be  called  to  shew 
that  a  particular  expression  in  a  com- 
mercial contract,  is  understood  in  the 
mercantile  world,  in  a  different  sense 
from  its  ordinary  import  Chaurand 
and  another  v.  Angersteiji,  Peake,  43< 
Kenyon,  C.  J.  1791. 

197.  Or  that  a  particular  meaning 
was  affixed  to  the  word  of  indeterminate 
signification,  (privilege)  in,  a  previous 
conversation  between  the  parties.  Birch 
and  another  V,  Depeystery  4  Campb.  385, 
1  Stark.  2 1 0.     Gibbs,  C.  J.  18 16. . 

And  see  Iggulden  v.  May^  7  East, 
237;  3  Smith,  269;  9Ves.  325;  2  N. 
R.  449,  S.  C. 

198.  It  Ls  no  answer  to  an  express 
warranty,  that  there  is  a  custom  in  the 
trade  to  reject  the  article  within  a  limited 
time.  Yeats  and  another  v.  Pirn  and 
awther^  Holt,  95.     Heath,  J.  1815. 

And  see  Anderson  v.  Pitcher^  2  Bos. 
and  Pull.  168. 

199.  In  an  action  on  a  promissory 
note,  the  defendant  cannot  set  up  a 
verbal  a^eement  entered  into  at  the 
time  of  the  making  of  the  note,  where- 
by the  plaintiff  engaged  to  take  a  renewal 
of  the  note,  instead  of  payment  at  ma- 
turity. Hoare  and  others  v,  Graham  and 
anotliery  3  Campb.  57.  EUenborough, 
C.  J.  1811. 

200.  Where  in  a  written  agreement  for 
a  purchase,  an  appraisement  on  13th 
August  was  a  condition  precedent,  ver- 
bal evidence  of  the  enlargement  of  the 
time  for  the  appraisement  by  consent, 
it  admissible.  Tliresh  v.  Rake^  1  Esp. 
53.    Kenyon,  C.  J.  1793. 

Ace.  Cuff  V.  Penn^  1  M.  and  S.  21. 
Cont.  Snowballs.  Vicarisj  Bunb.  175. 

201.  Where  an  old  deed  vests  a  power 
m  the  vicar  and  diurchwardens  of  pre- 
senting to  an  endowed  school,  evidence 
ci  usage  is  admissible  to  shew,  that  the 
right  of  nomination  may  be  exercised  by 
a  majority.  Withnelly  clerky  v.  Crar'- 
Iham^  clerk,  1  Esp.  322.  Kenyon,  C.  J. 
1795. 

And  the  court  of  K.  B.  discharged  a 
rale  fora  new  trial.  6T.R.338. 


Ace.  AU.  Gen.  v.  Parker.  3  Atk.  576, 
7.  S.  C.  1  Vez.  43;  iicx  T.  Vairlo, 
Cowp.  248. 

202.  If  a  bill  of  lading  contain  a 
memorandum,  "to  be  discharged  in  14 
days,'*  or  pay  five  guineas  a-day  demur- 
rage, evidence  of  usage  maybe  adduced 
to  shew,  that  working  days  and  not  rtin^ 
ning  days,  are  meant,  Cochran  v.  Ret- 
berg  et  alt.  3  Esp.  121.  Eldon,  C.  J. 
1800. 

Arid  see  Abb.  222. 

203.  Where  a  party  proves  a  custom 
with  respect  to  way-going  crops,  and  a 
written  agreement  is  shewn  to  have  exist- 
ed, such  party  is  not  bound  to  produce  it, 
although  he  has  averred  in  his  declara- 
tion, that  the  defendant  was  not  ex- 
empted from  the  operation  of  the  custom 
by  any  special  agreement.  Senior  v. 
Armytagcy  bart.  Holt,  197.  Thomson, 
C.  B.  York,  1816. 

204.  A  person  to  whom  all  matters  in 
dispute  between  the  parties  have  been 
referred,  may  be  called  to  prove  that  a 
particular  claim  was  made,  though  the 
award  is  general,  and  contains  no  re- 
ference to  such  claim.  Martin  v.  Thom^ 
tony  4  Esp.  180.  Alvanley,  C.  J.  1802. 

205.  Parol  evidence  is  not  admissible 
to  vary  the  terms  of  a  written  declara- 
tion; but  it  may  be  shewn  that  the 
party  signed  the  instrument  by  mistake. 
Holsten  V.  Jumpsony  4  Esp.  189.  Ellen- 
borough,  C.  J.  1802. 

And  see  dictum  per  Willes,  J.  in 
Macbeath  v.  Haldimandy  1  T.  R.  181 ; 
Peirsonv,  PounteySy  Yelv.  135 ;  Parkin^ 
son  V.  Colliery  Park,  416;  Cutter  v. 
Powelly  6  T.  R.  320;  Robertson  v. 
frenc^,  4East,  135. 

206.  Nor  can  the  plaintiff  rely  upon 
such  an  agreement  as  excusing  him  from 
the  obligation  to  give  notice  of  dishonor. 
Free  and  others  v.  Hawkins^  Holt,  551. 
Gibbs,  C.  J.  1817. 

207.  The  words  of  an  ancient  grant 
from  the  crown,  may  be  extended  be- 
yond their  literal  import,  by  evidence 
of  contemporaneous  exposition  and  con- 
stant usage.  Mayor  of  London  v.  Long^ 
1  Campb.  22,  180,  b.  EUenborough, 
C.  J.  1807. 

Ace.  Vaughan.  169;  Sheppard  v. 
Gosnold. 

208.  A  collateral  stipulation  may  be 
engrsdRted  by  parol  on  a  written  contract; 
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ftt  that  the  hirer  of  a  horte  shall  be  liable 
for  all  accidents.  J^fftry  v.  Walton^  1 
Stark.  267.  •  Ellenborough,  C.  J.  1816. 

209.  Where  a  note  purports  to  be 
payable  on  demand,  no  parol  evidence 
can  be  admitted  to  shew  that  it  was  to 
be  payable  on  a  contingency.  Rawson 
T.  Walker,  1  Stark.  361.  Ellenborough, 
C.J.  1816. 

G.  (c)  Hearsay. 

210.  A  ship-builder  may  state  his 
opinion  as  to  the  sea-worthiness  of  a 
vessel,  upon  facts  found  at  a  survey 
at  which  he  was  not  present.  Thorn- 
ton V.  Royal  Exchang§  Assurance  Com' 
panyt  Peake,  25.    Kenyon,  C.  J.  1790. 

211.  A  clergyman  after  celebrating 
a  marriage,  stated  to  the  witness  that 
the  friends  of  the  wife  forbade  the 
banns.  This  is  not  evidence  of  that 
fact ;  but  is  an  admission  by  the  clergy- 
man, of  his  having  married  the  parties 
without  banns.  Standen  v.  Stanaen  and 
others^  Peake,  30.    Kenyon,  C.  J.  1 791 

212.  Witnesses  may  be  cdled  to  prove 
what  a  deceased  witness  swore  at  a 
former  trial  between  the  same  parties, 
StruU  V.  Boviikgdon  and  others,  5  Esp. 
56.   •Ellenborough,  C.  J.  1803. 

213.  Where,  man  action  for  breach 
of  promise  of  marriage,  the  defendant 
rekes  upon  the  general  bad  character 
of  the  plaintiff,  a  witness  may  be  ex 
amined  as  to  representations  made  to 
him  by  third  persons.  FovUkes  v.  Sell' 
wav,  3  Esp.  236.   Kenyon,  C.  J.  1800. 

214.  Tne  declaration  of  a  person  in 
possession,  may  be  received  as  primd 
Jade  evidence  of  a  breach  of  covenant 
by  underletting.  Doe  d.  Hindly  v. 
Bdckarhy,  5  &p.  4.  Alvanley,  C.  J. 
1803. 

And  see  Ivai  v.  Finch,  1  Taunt.  141 ; 
Peaeeahle  v.  WaUon,  4  Taunt  16. 

H.  Adbhssions. 

H.  (a)  By  parties* 

(And  see  Insolyjbnts,  A.  (b).  Limi- 
tation OF  ACTIONS,  A.  (c)  Ba- 
ron AND  Feme,  A.  (a)  3.) 

215.  An  aclcnowledgment  by  the  de- 
fendant, that  his  trade  was  a  nuisance^ 


is  admissible,  though  not  conclusive^ 
evidence  against  him,  upon  an  indict- 
ment for  carrying  on  the  same  trade  in 
another  place.  Rex  v.  Bartholomew 
Neville,  Peake,  91.  Kenyon,  C.  J.  1791. 

216.  A  warrant  directed  to  A.  and  B., 
is  returned  indorsed  by  A.,  but  the 
arrest  is  proved  to  have  been  made  by  a 
person  calling  himself  B. ;  this  is  evi- 
dence to  charge  B.  with  the  arrest. 
Slack  V.  Bran£r  and  Tebhs,  sheriffs  of 
London  and  Coulson,  1  Esp.  42.  Ken- 
yon, C.J.  1793. 

217.  An  answer  to  a  bill  in  chancery, 
filed  against  the  defendantby  a  stranger, 
may  be  read  to  shew  the  admission  of  a 
particular  fact,  though  it  is  not  evidence 
of  a  judicial  proceeding.  Grant  v.  Jack^ 
son,  hart,  and  others,  Peake,  203.  Ken- 
yon, C.  J.  1793. 

218.  Giving  credit  in  a  parHoulaTf 
for  a  demand  of  the  opposite  party,  is 
not  an  admission  of  the  debt  Miller  v. 
Johnson,  2  Esp.  602.  Eyre,  C.  J.  1797. 

219.  Concessions  made  for  the  pur- 
pose of  settling  matters  in  dispute,  are 
not  evidence.  Chegory  v.  Howard,  3 
Esp.  1 13.     Kenyon,  C.  J.  1800. 

S.  P.  Turton  v.  Benson,  1  P.  Wma. 
496,  7;  Harman  v.  Vanhatton,  2  Vera. 
717. 

220.  But  admissions  before  arbitra- 
tors are  evidence.     Ibid. 

S.  P.  JFestlake  v.  Collard,  Bull.  N. 
P.  236. 

221.  And  any  admissions  which  the 
party  would  be  obliged  to  make  in  an 
answer  to  a  bill  in  equity.  Slack  v. 
Buchannan,  Peake,  5.  Kenyon,  C.  h 
1790. 

222.  A  receipt  in  full,  given  with  a 
knowledge  of  all  the  circumstances  at- 
tending the  demand,  is  a  complete  bar 
to  an  action.  Bristow  et  alt.  assignees  of 
Clark  and  Gilson,  v.  Eastman,  1  Esp. 
172.    Kenyon,  C.  J.  1794. 

Ante,  F.  (a)  120,  121.  post,  H.  (a) 
238.  Walker  v.  ConseU,  Forrest,  157. 

223.  An  acknowledgment  of  a  party's 
hand-writing,  though  made  pending  a 
treaty  of  compromise,  is  evidence  agamst 
him.  WcUdridge  v.  Kennison,  et  alL  1 
Esp.  143.     Kenyon,  C.  J.  1794. 

224.  An  admission  by  an  indorser  of 
his  liability  made  without  notice  of 
the  laches  of  the  indorsee,  or  of  the 
Jegal  consequences  of  such  laches,  was 
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heldnotto  be  bindii^.  iZotMe,  executor^ 
▼.  Redwood,  1  £sp«  155.  Kenyon, 
C.   J.  1794. 

Sed  Tide  Stevens  v.  Lynch^  12  East, 
38»  coot,  as  to  the  latter  point. 

225.  Upon  a  building  lease  of  59 
feet,  more  or  lessy  the  lessee  takes  62 
feet,  but  the  ground  taken  agrees  with 
the  abuttals  in  the  lease,  and  the  lessor 
sees  the  process  of  the  building  without 
objecting.  This  is  evidence  of  an  ac- 
Quiescence  to  go  to  the  jury.  Neale  d, 
Lerovtx  T.  Parkin  and  Lambert,  1  Esp. 
229.     Kenyon,  C.  J.  1794. 

And  see  Attorney  General  v.  Baliol 
College,  Oxford,  9  Mod.  411;  East  India 
Company  v.  VincenU  2  Atk.  83. 

226.  Inventory  exhibited  by  admi- 
nistrator in  the  spiritual  court,  is  evi- 
dence of  assets  to  the  amount  stated. 
Hidtey  v.  Hayter,  administratrix,  1  Esp. 
313.     Kenyon,  C.  J.  1795. 

227.  An  auctioneer  who  advertises 
for  sale  *•  t/*e  vropertf  of  J,  S.  a  bank-' 
Tupt,"  is  precluded  m>m  disputing  the 
bankruptcy  of  J.  S.  in  an  action  by  the 
assignees  for  the  proceeds.  Maliby,  as- 
signee  of  Duroitveray,v,  Christie,  1  Esp. 
340.     Kenyon,  C.  J.  1795. 

228.  Letters  written  by  a  party  are 
evidence  against  him,  without  producing 
the  answers  to  such  letters.  Lord  Barry- 
more,  admhiutrator,  v.  Taylor,  1  Esp. 
326.    Kenyon,  C.  J.  1795. 

And  see  Smith  v.  Young,  1  Campb. 
439;  Rcmdle  v.  Blacklmm,  5  Taunt. 
245. 

229.  If  A.  having  title  to  premises  in 
the  possession  of  B.,  suffer  B.  to  make 
alterations  inconsistent  with  such  title, 
it  is  evidence  to  go  to  a  jury  of  recogni- 
tion of  A.  of  the  right  of  B.  Doe  d. 
Winckley  v.  Pyc,  esq.  Principal  of  Bar- 
nard* s  frm,  1  Esp.  364.  Kenyon,  C.  J. 
1795. 

And  see  Doe  v.  Allen,  3  Taunt.  78. 

230.  Admissions  by  the  plaintiff  on 
the  record,  are  evidence  for  the  defend- 
ant, though  such  plaintiff  be  merely  an 
agent  for  a  third  person.  Bouerman  v. 
Madenius,  2  Esp.  653.  Kenyon,  C.  J. 
1798. 

And  the  court  of  K.  B.  discharged  a 
role  for  setthig  aside  nonsuit.  Ibid,  and 
7  T.  R.  663. 

And  see  Loner.  Chandler,  (in  Scacc.) 
3  Smith,  77, 8L 


231.  The  examination  of  a  party  be- 
fore commissioners  of  bankrupt,  is  evi- 
dence against  him,  although  part  only 
of  his  deposition  was  noted  down,  if  he 
signed  such  partial  minutes  after  they 
had  been  read  over  to  him.  Milward, 
assignee  of  Gates,  v.  Forbes,  4  Esp.  172. 
Ellenborough,  C.  J.  1802. 

232.  Testimony  given  in  court,  ad- 
mitting a  particular  fact,  may  be  used  in 
an  action  against  the  witness;  though 
at  the  former  trial  he  was  prevented 
entering  into  an  explanation  of  the  cir- 
cumstances under  which  the  fact  took 
place,  such  explanation  being  then  irre- 
levant. Collett  V.  Lord  KSih,  4  Esp. 
212.     Le  Blanc,  J.  1802. 

233.  Where  the  drawer  of  a  disho- 
noured bill  objects  to  pay  the  amount, 
on  the  ground  of  his  having  received  no 
consideration,  but  says  nothing  concern* 
ing  the  indorsement,  his  silence  in  this 
respect  is  not  an  admission  of  the  hand- 
writing of  the  first  indorser.  Duncan 
V.  Scott,  1  Campb.  100.  Ellenboroivh, 
C.  J.  1807. 

234.  An  answer  in  chancery,  stating 
that  the  defendant  «<  believes  that  H.  M. 
was  possessed  of  the  leasehold  premises 
mentioned  in  the  bill,*'  is  evidence 
against  him  in  an  action  of  ejectment, 
brought  by  the  executor  of  H.  M.  to 
shew  that  the  testator  had  a  chattel  in- 
terest in  the  property.  Doe  d.  Digby  v. 
Steel,  3  Campb.  115.  Ellenborough, 
C.  J.  1811. 

235.  Upon  an  information  for  a  libel 
against  the  proprietor  of  a  newspaper, 
the  defendant  is  not  concluded  under 
38  Geo.  111.  cap.  78.  sect.  9.  by  ths 
production  of  a  certified  copy  of  his 
affidavit ;  unless  it  be  stated  in  the  furot, 
that  the  party  before  whom  the  afndavit 
was  made,  had  authority  from  the  com- 
missioners to  take  it.  Rex  v.  White, 
3  Campb.  99.  Ellenborough,  C.  J. 
1811. 

236.  But  in  such  case  the  counsel  for 
the  crown  may  produce  the  original 
affidavit,  and  shew  by  extrinsic  evi- 
dence, that  it  was  made  before  a  person 
of  competent  authority;  after  which 
they  may  proceed  to  give  the  aeneral  evi- 
dence,  admitted  by  38  Geo.  ill.  cap.  78. 
sect.  11.    Ibid. 

237.  A  bill  for  business  done  in  a 
particular  eourt,  is  not  sufficient  to  prots 
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that  the  party  is  an  attorney  of  that 
court,  drteny.  Jaekaon,  Pc»kei  236. 
Kenyon,  C.  J.  1794. 

And  see  Berryman  r.  Wm^  4  T«  R« 
366 ;  Cross  v.  Kaye,  6  T,  R.  663. 

238*  In  an  action  i^nst  a  ship- 
owner for  a  mariner's  share  of  the  pro- 
ceeds of  a  prize,  the  defendant  produces 
a  receipt  in  full  of  all  demands,  which 
is  shewn  by  the  plaintiff  to  have  heen 
given  hy  him  in  consequence  of  a  mis- 
representation hy  the  defendant  of  the 
amount  of  the  proceeds,  such  receipt 
is  not  hinding.  Benson  v.  Bennett^  1 
Campb.  394.  n.    Mansfield,  C,  J.  1808. 

And  ^e  ante,  F.  (a)  120,  121.  H.  (a) 
222. 

239.  The  holder  of  a  bill  overdue, 
gives  in  a  blank  schedule,  under  an  in- 
solvent act.  This  is  not  such  an  acknow- 
ledgment, that  the  bill  has  been  satisfied, 
as  will  discharge  the  defendant,  the  ac- 
ceptor. Hart  V.  Newman^  3  Campb.  13. 
Ellenborough,  C.  J.  1811. 

And  see  Hex  v.  Feversham^  8  T.  R.  352, 

240.  A  letter  by  a  party,  in  which  he 
speaks  of  a  ship,  as  his  own  ship,  does 
not  conclude  him  from  shewing  that 
he  used  these  expressions  as  agent  to 
a  third  person.  TuUoch  v.  Boyd^ 
Holt.  487.    Gibbs,  C.  J.  1816. 


H.  (b)  By  persom  referred  hy  the  parties. 

241.  An  award  made  upon  a  parol 
submission,  may  be  given  in  evidence 
under  a  count  upon  the  original  de- 
mand. Kingston  v.  Phelps^  Peake,  227. 
Kenyon,  C.  J.  1794. 

242.  A  person  agrees  to  admit  a  claim, 
provided  J.  S.  will  make  an  affidavit  in 
support  of  it.  The  affidavit  is  conclu- 
sive. Uoyd  V.  Willan,  1  Esp.  178. 
Kenyon,  C.  J.  1794. 

S.  P.  poet,  H.  (i)  2. 

243.  The  vendee  of  goods  denies  hav- 
ing received  them,  but  adds,  "  If  the 
carrier's  servant  says  he  delivered  the 
goods,  1  will  pay  you."  The  answer 
of  the  servant  when  applied  to  on  the 
subject,  may  be  given  in  evidence  after 
his  death.  Daniel  v.  Pitt^  1  Campb. 
366,  n.  S.  C.  6  Esp..  74.  Ellenborough, 
C.  J.  1807. 

244.  A.  takes  a  forged  note  from  B. ; 
on  its  being  returned,  B.  says,  he  received 


to  whom  he  reten  As 

C.'s  statement  is  evi« 

Brock  V.  Kentj  widowt 

Ellenborough,  C.J. 


the  note  from  G. 
for  information^ 
dence  against  B. 
1  Campb.  366,  n. 
1806. 

245.  Where  an  executor  refers  a  cre- 
ditor of  the  testator  to  A.  for  information 
respecting  the  state  of  the  assets,  an 
admission  by  A.  is  evidence;  and  A. 
need  not  be  called.  IFilHams^  spinster^ 
V.  Innes  and  others^  exectitors,  1  Campb. 
364.    Ellenborough,  C.  J.  1808. 

H.  (c)  By  privies, 

246.  In  an  action  against  trustees  for 
creditors,  a  declaration  of  the  debtor  is 
evidence  of  plaintiff's  debt.  Rohson  t. 
Andradej  1  Stark.  372.  Ellenborough, 
C.  J.  1816. 

N.  The  declaration  seems  to  have 
been  made  at  the  time  the  trust  wis 
created. 

247.  Semble,  that  in  an  action  for  a 
false  return  for  a  fi,  fa.  an  admission  of 
the  debt  by  the  onginal  defendant  is 
evidence  against  the  sheriff,  even  where 
it  is  contended  that  the  execution  was 
sued  out  fraudulently,  for  the  purpose  of 
covering  the  goods.  Kemplcmd  v.  Met-" 
caxUey  and  another^  Peake,  65.  Kenyon, 
C.  J.  1791. 

Ace.  Dyke  v.  Aldridge,  7  T.  R.  665. 
S.  C.  11  East,  584,  n.  S.  C.  not  S.  P. 
4  T.  R.  436.    Post,  Witness,  A.  (c). 

248.  An  admission  by  a  former  oc- 
cupier of  a  tenement,  in  respect  of 
which  common  is  claimed,  is  evidence 
to  negative  the  existence  of  the  right, 
though  such  tenant  be  alive.  '  Walker  v. 
Broadstockf  1  Esp.  458.  Thomson,  B. 
Worcester,  1795. 

And  see  post,  §  12. 

249.  In  an  action  by  the  trustees  of 
an  insolvent  estate,  subsequent  declara- 
tions of  the  insolvent  are  not  evidence 
for  the  defendant.  Smith  et  alt,  v. 
Simmes,  I  Esp.  330.  Kenycm,  C.  J. 
1795. 

250.  To  prove  a  bill  of  sale  fraudu- 
lent,  declarations  made  by  the  vendor 
at  the  time  of  executing  tt,  are  evidence. 
PkUlips  V.  Earner  et  alt.  sheriff  of  Mid^ 
dlesex,  1  Esp.  357.  Kenyon,  C.  f.  \795. 

251.  Secus,  of  declaraticsis  made  at 
any  other  time.    Ibid. 

252.  An  admission  by  the  prmcipal. 


EVIDENCE. 


is  trideAce&fltainst  the  surety;  and  the 
principal  need  not  be  called.  Per  chard 
and  Hamerton^  sheriffs  of  London^  v.  Tin^ 
dally  1  Esp.  394.  Kenyon,  C.  J.  1795. 
And  see  Dyke  v.  Aldridge,  7  T.  R. 
665,  and  11  East,  584,  n. 

253.  But  on  the  execution  of  an 
inquiry  under  8  and  9  W.  III.  cap.  2. 
on  an  indemnity  bond,  an  admission  by 
the  principal  of  the  amount  of  the 
damnification  was  considered  inadmis- 
sible, and  the  amount  was  proved 
aliunde.  Cutler  v,  Newlin,  Holroyd,  J. 
Winchester  Spring  Assizes,  1819. 

254.  So  where  goods  are  sold  to  A. 
on  the  guarantee  of  B.,  A.*s  subsequent 
declaration  respecting  the  terms  of  the 
sale,  are  not  evidence  against  B.  Bacon 
V.  Chuneyy  1  Stark.  192.  Ellenborough, 
C.  J.  18l'6. 

255.  If  A.  guarantee  the  payment  of 
such  goods  as  B.  shall  deliver  to  C,  the 
declarations  of  C.  respecting  the  deli- 
very of  goods  are  not  evidence  against 
A.;  C.  should  himself  be  called.  Evans 
et  alL  V.  Beattiey  executor  of  Beattiey  5 
Esp.  26.     Ellenborough,  C.  J.  1803. 

.  256.  On  an  indictment  against  A.  and 
B.  for  conspiring  with  others  to  do  an 
illegal  act,  the  declarations  of  any  per- 
sons who  are  proved  to  have  been  parties 
to  the  conspiracy,  are  evidence  s^inst 
A.  and  B.  Rex  v,  Salter  and  others^ 
5  Esp.  125.  Hotham,  B.  Kingston, 
1804. 

257,  Where  in  an  action  for  a  false 
return,  an  execution  against  B.  at  the 
suit  of  A.  is  impeached  for  fraud,  on  the 
ground  that  B.  had,  four  months  before, 
sued  A.  for  a  debt,  and  had  given  him 
time  for  the  payment  of  this  debt,  the 
affidavit  of  B.,  upon  which  the  process 
in  such  prior  suit  issued,  is  evidence 
against  A.  Penn  v.  Scholey  and  Dom- 
vtlhy  sheriffs  of  London^  5  Esp.  243. 
Ellenborough,  C.  J.  1805. 

261.  In  an  action  for  taking  insuffi- 
cient pledges  in  replevin,  the  circum- 
stance of  oae  of  the  pledges  having  re- 
peatedly promised  payment  to  his  cre- 
ditors, and  of  his  having  broken  such 
promises,  is  evidence  against  the  sheriff. 
Gwyllim  v.  Scholey^  et  alt.  6  Esp.  100. 
EU^iborough,  C.  J.  1807. 

262.  In  an  action  by  a  corporation, 
the  declaration  of  an  individual  freeman 
knot  evidence  for  the  defendant.  Mayor 
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of  London  v.  Cole,  1  Campb.  22. 
lenborotigh,  C.  J.  1807. 

And  see  Mayor^  Sfc.  of  London  v. 
Goldy  2  Keble,  295;  Lord  Dorset  v. 
Carter,  3  Keble,  300;  Rex  y.  City  of 
London,  1  Vent.  351.  S.  C.  2  Lev.  231. 
1  Vem.  254.  2  Vem.  351.  jRex  v.  In^ 
hah.  of  Wohum,  10  East,  395.  Rex  v. 
Inhah.  ofHardwicke,  11  East,  378. 

263.  In  an  action  against  the  sheriff 
for  a  false  return  of  nulla  bona,  where 
the  defence  relied  upon  is  an  act  of  bank- 
ruptcy overreaching  the  levy,  the  plain- 
tiff may  give  in  evidence  an  admission 
made  by  one  of  the  petitioning  creditors, 
as  to  any  fact  respecting  his  debt. 
Young  and  Barley  v.  Smith  and  Phillips, 
sheriffs  of  London,  6  Esp.  121.  Mans- 
field, C.  J.  1808. 

Post,  Witness,  A.  (c). 

264.  A  paper  signed  by  the  deceased 
owner  of  a  copyhold,  statii^  that  an  ad- 
joining garden  was  not  copyhold,  but 
held  by  nim  at  an  annual  rentf  is  evi- 
dence to  prove  that  the  garden  was  not 
part  of  ttie  copyhold  estate.  Doe  d. 
Baggalley  v.  Jones,  1  Campb,  367. 
Ellenborough,  C.  J.  1808. 

Ace.  Ivatt  V.  Finch,  1  Taunt.  141. 
Peaceable  v.  Watson,  4  Taunt.  16. 

And  see  Doe  d.  Johnson  v.  Earl  of 
Pembroke,  11  East,  504. 

265.  Thf  party  under  whom  defend- 
ant in  replevin  makes  cognizance,  may 
be  examined  at  the  trial;  and  conse- 
quently his  declarations  are  not  evidence 
for  the  plaintiff.  Hart  v.  Horn,  2 
Campb.  92.    Heath,  J.  Kingston,  1809. 

266.  But  in  an  action  for  freight  by 
the  master,  the  declarations  of  the 
owner  were  admitted  as  evidence  for  the 
defendant.  Smith  v.  Lyon,  3  Campb. 
465.    Ellenborough,  C.J.  1813. 

And  see  Dyke  v.  Aldridge,  7  T.  R. 
665.  11  East,  584.     Rex  v.   fFobutn^ 

10  East,  395,  and  observations  of  Le 
Blanc,  J.  ibid.  402.    Rex  v.  Hardwick, 

11  East,  578. 

267.  To  prove  a  forfeiture  by  under- 
letting, the  declarations  of  a  person 
found  in  possession,  are  evidence  s^inst 
the  lessee.  Doe  d.  Hindley  v.  Riekarhys 
5  Esp.  4.    Alvanley,  C.  J.  1803. 

Sed  vide  Witness,  post,  C.  (i)  where 
in  covenant  against  the  original  lessee 
the  sub-lessee  was  himself  csdled. 

269.  One  of  two  lessors  in  ejectment 
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by  teyeral  demises,  cannot  be  required 
to  impeach  the  title  of  the  other  lessors, 
thongn  it  appear  b^  the  evidence,  that 
he  has  no  interest  m  the  premises.  Fenn 
d.  Pewtriss  and  another  v.  Granger ^  3 
Campb.  177.  Ellenborough,  C.  J. 
1812. 

270,  But  the  objection  may  be  waved. 
Rid. 
Rex  V.  Wohtm^  10  East,  403, 
Ace.  Norden  v.  Williamson^  1  Taunt. 
378.  And  if  he  refuses  to  answer,  his 
declarations  are  evidence.  Rex  v.  Hard- 
wick,  11  East,  579 ;  Rex  v.  WhiOey^  1 
M.  and  S.  636. 

272.  In  an  action  for  usury,  an  ad* 
mission  by  the  borrower  is  not  evidence 
for  the  lender.  Maugham^  qui  tarn,  v. 
Wialker,  Peake,  163.  Kenyon,  C.  J. 
1792. 

273.  But  where  the  testimony  of  the 
borrower  is  material,  and  cannot  be  ob- 
tained by  reason  of  his  being  out  of  the 
country,  the  court  will  grant  a  new  trial. 
Ihid. 

S.  C.  upon  a  motion  for  leave  to  com- 
pound ;  5  T.  R.  98. 

275.  In  an  action  for  a  false  return  of 
jwUa  bona,  where  the  instructions  for 
the  defence  came  from  the  assignees,  an 
admission  by  the  pe^tioning  creditor, 
one  of  the  assignees,  affecting  the  vali- 
dity of  the  debt,  may  be  given  in  evi- 
dence. Dowden  v.  Fowle,  e$q,  4  Campb. 
38.   Dampier,  J.  1814.    Ante  247, 263. 

H.  (d)  Joint  trespasser. 

276.  In  trespass  against  a  constable 
for  an  entry  under  a  pretence  of  a  war- 
rant to  search,  evidence  may  be  given  of 
what  was  said  by  a  joint  trespasser  to 
induce  defendant  to  join  in  the  trespass ; 
this  being  a  motive  of  action.  Chding  v. 
Gill.  Ellenborough,  C.  J.  Sittings  after 
M.  Term,  1817. 

H.  (e)  Co-trustee. 

277.  An  admission  of  assets  by  one 
trustee  does  not  affect  his  co-trustees. 
Davies  v.  Ridge  and  others,  3  Esp.  101. 
Kenyon,  C.  J.  1800. 

H.  (f)  By  prior  indorser. 

278.  Letten  <sS  indorser   tonnot  be 


read  to  impeach  the  title  of  the  faidorsee, 
even  where  a  note  is  indorsed  when 
over-due.  Clipsam  v.  O^Brien,  1  Esp* 
10.     Kenyon,  C.  J.  1793. 

279.  Semble,  that  in  an  action  by  the 
indorsee  of  a  promissory  note  against 
the  maker,  an  admission  by  the  payee 
of  his  indorsement,  is  evidence.  Mad' 
docks  V.  Hankey,  2  Esp.  647.  Kenyon, 
C.  J.  1798. 

280.  Where  the  defence  to  an  action 
against  an  acceptor  is,  that  after  the  bill 
was  due  the  amount  was  settled  in  ac- 
count between  himself  and  the  then 
holder,  under  whose  indorsement  the 
plaintiff  claims,  the  declarations  of  such 
nolder  are  not  evidence,  as  he  might  be 
called  and  examined.  Duckham  v. 
TFallis,  5  Esp.  251.  Ellenborough,  C. 
J.  1805. 

281.  So  where  A.  indorsed  to  6.  as  a 
security  for  a  running  accoimt,  and  B. 
after  the  bill  became  due,  indorsed  to 
C.  an  entry  or  declaration  ty  B.  respect- 
ing the  state  of  his  account  with  A.  are 
not  evidence  for  the  latter,  unless  made 
contemporaneously  with  the  first  indoise- 
ment.  Collenridge  v.  Farquharson,  1 
Stark.  259.    Ellenborough,  C.  J.  1816. 


H.  (g)  By  wife. 

282.  Admission  by  wife  of  a  debt 
arising  out  of  a  transaction  conducted  by 
her  as  aeent  to  her  husband,  is  evidence 
against  him.  Emerson  v.  Blonden^  1 
Esp.  142.     Kenyon,  C.  J.  1794. 

283.  S.  P.  ruled  in  Palethorp  v.  PWr- 
nwA,  2  Esp.  511,  n.  BuUer,  J.  1783 ; 
and  in  Anderson  v.  Sanderson,  2  Stark* 
204,  Holt,  591.  Richards,  C.  B.  York, 
J817. 

284.  In  an  action  to  recover  money 
taken  from  plaintiff's  wife,  on  the  ground 
that  it  was  the  produce  of  goods  she 
had  been  concerned  in  stealing,  what  she 
afterwards  said  when  examined  on  the 
charge  of  being  concerned  in  the  rob- 
bery, respecting  the  money  which  never 
appeared  to  have  been  in  the  husband's 
possession,  is  evidence  for^the  defendant. 
Carey  v.  Adkins,  4  Campb.  92.  Elloi- 
borough,  C.  J.  1814. 

28^  In  such  an  action  if  fiacts  be 
proved  to  raise  a  su8|>icion  that  the 
money  taken  from  |he  wife  was  the  pro* 
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duce  of  stolen  property,  plaintiff  must 
shew  whence  the  money  was  derived » 
and  that  the  wife  was  bond  fide  in  pos- 
session of  it  for  him.    Ibid. 


H.  (h)  By  partner* 

286.  Semhle,  that  defendant  is  con- 
cluded hy  the  admission  of  a  deht  hy  a 
partner  who  is  not  joined.  ThwcUtes  v. 
Bdchardtony  Peake,  16.  Kenyon,  C.  J. 
1790. 

S.  P.  Whitcomb  v.  Whiting,  Doug. 
629,  652. 

287.  After  primd  facie  evidence  of 
partnership,  the  declaration  of  one  co- 
partner is  evidence  against  both.  Nicholls 
V.  Dowdxng  and  Kemp,  1  Stark.  81. 
Ellenborough,  C.  J.  1815. 

288.  A  noUe  prosequi  being  entered 
as  to  one  defendant,  who  pleads  bank* 
mptcy,  an  admission  by  him  before  he 
obtained  his  certificate,  is  evidence 
against  the  other  defendants,  after  proof 
of  a  partnership  between  them.  Urant 
V.  Jackson,  bart.  andothers,Vedike,  203. 
Kenyon,  C.  J.  1793. 

289.  An  admission  by  a  partner  as  to 
a  subject  not  of  co-partnership  but  of 
co-part-owneiship  in  a  vessel,  is  not  bind 
ing  on  his  co-partner.  Jaggers  v.  fitn- 
nings  and  another,  1  Stark.  64.  Ellen- 
borough,  C.  J.  1815. 

H.  (i)  Guardian. 

290.  The  declarations  of  the  guardian 
on  record,  are  not  evidence  against  the 
infant.  Cowling  v.  Ely,  2  Stark.  366. 
Abbott,  J.  1818. 

H.  (k)  By  agent. 

291.  Where  the  defendant's  attorney, 
without  his  privity,  consents  to  settle 
the  action,  provided  J.  S.  will  make  an 
affidavit  of  the  facts,  the  defendant  is 
concluded  by  such  affidavit  Lloyd  v. 
WUlan,  1  Esp.  178.  Kenyon,  C.  J. 
1794. 

Ai^  see  H.  21  H.  6.  fo.  31.  pi.  17. 
Godbolt,  291.  Manning's  Exch.  Pra. 
365,  604. 

292.  A  representation  made  by  an 
agent  at  the  ftme,  respecting  »  verbal 
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contract  entered  into 
dence  to  effect  his  em' 
Hague,  5  Esp.  134. 
J.  1804. 

293.  Where  a  party  being  tips 
for  payment,  says  "  A.  will  pay  you," 
an  admission  made  by  A.  is  sufficient  to 
bind  the  principal ;  and  A.  need  not  be 
called.  Burt,  administrator,  v.  Palmer, 
5  Esp.  145.    Ellenborough,  C.  J.  1804. 

294.  An  affidavit  in  which  a  person 
describes  himself  agent  in  a  particular 
transaction,  is  not  evidence  of  his  pos* 
sessing  such  authority ;  he  ought  him- 
self to  be  called.  Johnson  v.  Ward,  6 
Esp.  47.     Chambre,  J.  1806. 

295.  But  where  the  principal  moves 
to  put  off  a  trial  upon  such  affidavit,  h« 
admits  the  truth  of  the  allegations  which 
it  contains.     Ibid, 

S.  P.  ante.pL  36.  And  see  Gilb. 
Evid.  30. 

296.  The  circumstance  of  a  ]>arty*s 
taking  his  seat  in  parliament,  is  evidence 
to  go  to  a  jury  ot  his  having  acceded  to 
the  character  of  a  candidate,  and  adopt- 
ed the  acts  of  his  committee.  Morris, 
esq.  V.  Burdett,  bart,  1  Campb.  218. 
EUenboTough,  C.  J.  and  K.  B.  1808. 


H.  (1)  By  attorney. 

297.  Admissions  made  by  the  attor- 
ney on  the  record,  for  the  sake  of  obviat- 
ing the  necessity  of  proving  particular 
facts,  are  conclusive  on  the  client. 
Young  and  anotiier  v.  Wright,  I  Campb. 
140.     Ellenborough,  C.  J.  1807. 

298.  But  statements  made  by  such 
attorney  in  the  course  of  conversation, 
are  not  evidence.    Ibid. 

Ace.  Wilson  v.  Turner,  1  Taunt.  398. 

299.  Declarations  made  by  an  attor- 
ney in  conversation,  are  not  evidence 

Zinst  his  client.  Parkins  v.  Hawh» 
w,  2  Stark.  239.  Holroyd,  J.  1817. 
N.  Qu.  whether  if  the  attorney  refused 
to  be  examined  as  to  such  statements,  on 
the  ground  of  his  having  derived  hi» 
information  from  his  client,  the  declara-^ 
tions  of  the  attorney  might  not  be  con- 
sidered as  the  declarations  of  the  prin- 
cipal? 

300.  A  letter  from  the  vendor's  broker 
to  the  purchaser,  explaining  the  terms 
of  a  contract,  is  not  evidence  against  the 
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DxincipaL  The  broker  should  be  called. 
Maesten  v.  Ahrahamf  1  Etp.  375. 
KenyoiuC.J.  1795. 

N.  Sed  quaere,  unless  the  letter  re- 
ferred to  a  contract  already  made.  Fairlie 
V.  Hastings,  10  Ves.  123.  Ante,  pi.  247. 

301.  In  an  action  against  the  sheriff 
for  a  false  return  of  nrm  estinventvs,  a 
declaration  made  at  the  time  by  the  bai- 
liff to  the  plaintiff's  attorney  as  to  tJie 
cause  of  his  not  executing  the  writ,  is  evi- 
dence, and  may  be  adduced  in  contra- 
diction of  his  testimony  at  the  trial. 
North  V.  Miles,  knight,  and  another,  late 
sheriff  of  Middlesex,  1  Campb.  389. 
Ellenborou^h,  C.  J.  1808. . 

302.  So  in  an  action  for  an  escape, 
declarations  made  by  the  bailiff,  whilst 
he  had  the  party  in  custody,  are  admissi- 
ble. Bowsher  v.  CcUley,  esq.  sheriff  of 
WilU,  1  Campb.  391,  n.  Ellenborough, 
C.  J.  1808.  ■ 

303.  In  an  action  against  A.  and  B. 
owners  of  a  ship,  it  is  primd  fade  evi- 
dence of  ownership,  to  put  in  an  under- 
taking to  appear  for  them,  given  before 
the  commencement  of  the  action  by  the 
person  who  subsequently  acted  as  their 
attorney  in  defending  it,  in  which  he 
describes '  them  as  owners.  Marshall 
and  another  v.  Cliff  and  another,  4 
Campb.  133.  Ellenborough,  C.  J. 
1815. 

304.  An  enemy  domiciled  in  a  neutral 
state,  ships  a  cargo  for  his  own  country, 
under  the  name  of  a  neutral.  The  vessel 
is  captured  by  a  British  cruizer,  and  the 
cargo  is,  with  the  privity  of  the  ene 
my,  claimed  by  the  neutral  and  restored 
to  him.  The  enemy  cannot  sue  the 
neutral  for  the  proceeds,  though  it  do 
not  appear  to  be  certain,  that  a  full 
knowledge  of  the  facts  would  have  alter- 
ed the  decision  of  the  court  of  admiralty. 
De  Metton  and  another  v.  De  Mellon, 
2  Campb.  420.  Ellenborough,  C.  J, 
1810. 

And  the  court  of  K.  B.  refused  a  rule 
to  set  aside  nonsuit  Ibid,  and  12  East, 
234. 

305.  An  admission  signed  by  the  obli- 
gor's  attorney,  acknowledging  the  signa- 
ture of  his  client  and  of  the  attestina  wit- 
ness, is  presumptive  evidence  of  the 
delivery  ox  the  detd.  Milwardv.  Temple, 
1  Campb.  375.    Ellenborough,  C.  J. 


H.  (m)  By  Granger • 


306.  In  an  action  for  firing  at  the 
natives  on  a  foreisni  coast,  and  thereby 
preventing  them  ftrom  tradinj*  with  the 
plamtiff,  the  declarations  of  the  natives 
are  not  evidence.  Tarleton  and  others 
V.  M'Gauley,  Peake,  205.  Kenyoii, 
C.  J.  1793. 

307.  The  holder  of  a  bill  agrees  not 
to  sue  the  drawee,  provided  the  latter 
will  make  an  affidavit  that  the  accept- 
ance is  a  forgery.  If  the  affidavit  be 
made,  though  false,  the  holder  is  con- 
cluded. Stevens  and  another  v.  Thacker, 
Peake,  187.     Kenvon,  C.  J.  1793. 

Ace.  Beayne  v.  Beal,  3  Lev.  240, 1. 

308.  To  prove  a  consequential  loss 
by  the  giving  up  of  boxes  in  a  theatre 
on  account  of  the  tortious  act  of  the 
defendant,  the  parties  must  be  them- 
selves called ;  the  testimony  of  the  box- 
keeper  is  not  sufficient.  Ashley  v.  Hat" 
rison,  1  Esp.  48.     Kenyon,  C.  J.  1793. 


I.  Degree  of  evidence. 

I.  (a)  Best  or  secoridary. 

*  310.  Proof  of  the  deliveiy  of  an  in- 
strument to  a  servant,  and  of  notice  to 
the  master  to  produce  it,  will  not  entitle 
the  opposite  party  to  go  into  secondary 
evidence  of  the  contents.  The  King  v. 
Pearce,  Peake,  75.  Kenyon,  C.  J.  1791. 

31 1.  After  secondary  evidence  is  ad- 
mitted, it  is  governed  by  the  common 
rules.  Therefore,  upon  notice  to  the 
defendant  to  produce  a  letter  written  to 
him  by  the  plaintiff,  the  latter  cannot 
read  a  copy  of  such  letter  taken  by  him^ 
self  Fisher  v.  Samuda  and  another,  1 
Campb.  192.  Ellenborough,  C.  J. 
1808. 

312.  To  prove  an  insurance  from  fire, 
the  books  of  the  company  are  not  the 
best  evidence.  The  policy  itself  must 
be  produced.  Rex  v.  Doran,  1  Esp. 
127.     Kenyon,  C.  J.  1791. 

313.  Where  there  are  several  parts 
of  a  deed,  of  which  one  is  in  the  hands 
of  the  defendant,  who  has  notice  to 
produce  it,  and  the  others  are  inaccessi- 
ble to  the  pkdntiff,  he  may  give  a  copy 
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in  evidence.    Doxon  v.  Haigh,  et  alu  1 
Esp.  409.     Kenyon,  C.  J.  1795. 

314.  An  attorney  cannot  be  called 
upon  to  acknowledge  the  receipt  of  a  no- 
tice to  produce  papers.  Read  v.  Passer, 
1  Esp.  216.     Kenyon,  C.  J.  1794. 

Sed  vide  Spenceley  v.  Schulenburgk, 
7  East,  357.     S.  C.  Smith,  325. 

315.  Where  the  proceedings  in  a 
former  cause  fonn  trie  inducement  to 
the  action,  such  proceedings,  or  a  copy 
of  the  roll,  must  be  shewn  by  the  plain- 
tiff, though  all  the  papers  are  in  tbe 
hands  of  the  defendants,  who  has  had 
notice  to  produce  them.  Parry,  gent 
V.  Collis,  1  Esp.  399.  Kenyon  C.  J. 
1795. 

316.  Held,  that  where  the  copjr  of  a 
deed  is  given  in  evidence,  after  notice  to 
produce  the  original,  it  will  be  presumed 
that  the  instrument  was  regularly  exe- 
cuted. Doxon  V.  Haigh^etalt.  1  Esp. 
409.     Kenyon,  C.J.  1795. 

Sed  vide  ante,  F.  (b)  pi.  149, 150. 

317.  The  registered  memorial  of  a 
deed  is  not  evidence,  without  notice  to 
produce  the  deed  itself.  Molton  qiii  tarn 
V.  Harris,  2  Esp.  549.  Kenyon,  C.  J, 
1797. 

318.  A  witness  cannot  be  cross-exa- 
mined as  to  the  contents  of  an  affidavit 
which  he  formerly  made,  unless  such 
affidavit,  or  an  office  copy,  be  in  court. 
SainthUl  v.  Bound,  4  Esp.  74.  Kenyon, 
C.J.  1801. 

319.  Where  two  parts  of  an  agreement 
are  signed  by  both  parties,  one  of  which 
is  stamped  and  is  m  the  possession  of 
the  defendant ;  if  he  refuse  to  produce 
it  upon  notice,  the  unstamped  part  is 
receivable  as  secondary  evidence  of  the 
contents  of  the  other.  Waller  v.  Horsfall, 
1  Campb.  501.  Ellenborough,  C.  J. 
1808. 

N.  The  circumstance  of  the  unstamped 
counterpart's  being  signed  by  the  parties 
appears  immateri^  Gamons  v.  Smith, 
I  Taunt.  507. 

320.  Where  one  writing  is  offered  as 
secondary  evidence  of  the  contents  of 
another,  it  is  not  necessary  to  prove  that 
one  was  taken  from  the  other  or  that 
they  have  been  collated ;  it  is  sufficient 
if  both  were  copied  from  the  same  draft 
by  a  person  who  believes  them  to  be 
correct     Ibid. 

Mtdlicott  ▼•  Joyneff  1  Mod.  4.  ace. 


321.  Where  a  will  of  lands  40  years 
old,  appears  after  search  at  Doctors* 
Commons,  to  be  lost,  the  probate  under 
the  seal  of  the  ecclesiastical  court,  is  not 
admissible  evidence  of  the  contents; 
such  probate,  as  far  as  it  relates  to  the 
disposition  of  the  real  estate,  being  the 
act  of  a  court  which  has  no  jurisdiction 
over  the  subject  matter.  An  examined 
copy  of  the  will  should  be  produced. 
Doe  d.  Ash  v.  Calvert,  2  Campb.  389. 
Ellenborough,  C.  J.  1810. 

322.  But  where  it  was  proved  that 
a  will  of  lands  had  been  lost,  parol 
evidence  of  its  contents  was  received 
from  a  persoji  who  had  heard  it  read 
over  in  the  presence  of  the  testator*8 
family  on  tne  day  of  his  fimeral. 
Anonymous,  2  Campb.  390.  Wood,  B. 
Worcester,  1809. 

323.  An  entry  in  the  register  book  at 
the  custom-house,  stating  that  a  certifi- 
cate of  register  was  granted  on  an  affida- 
vit by  A.  that  he  was  an  owner,  is  not 
admissible  as  secondary  evidence  of  the 
contents  of  the  affidavit.  Some  person 
who  has  seen  the  affidavit,  and  knows 
it  was  made  by  A.  must  be  called.  Teed 
V.  Martin  and  others,  4  Campb.  90. 
Ellenborough,  C.  J.  1814. 


1.  (b)  Presumptive, 

324.  In  an  action  for  work  done  many 
years  since,  the  defendant  may  shew 
that  the  plaintiff  and  his  fellow-work- 
men were  in  the  habit  of  coming  for 
their  waj^es  every  week,  though  the 
witness  did  not  actually  see  them  paid. 
Liicas  V.  Novosilieski,  1  Esp.  296.  Eyre, 
C.  J.  1795. 

325.  Proof  that  a  letter  was  sent  pur- 
porting to  enclose  a  bill,  and  that  a  bill 
answering  the  description  in  the  letter 
was  shortly  after  in  the  possession  of 
such  parties,  is  presumptive  evidajic^ 
that  he  received  both  letter  and  btlL 
Kieran  v.  Johnson  and  another,  assignees 
of  Macmaster,  1  Stark.  109.  Bayley, 
JL1815. 

326.  It  is  premature  in  the  defendant 
to  cross  examine  the  plaintiff's  witnesses 
as  to  the  contents  of  letters  which  the 
plaintiff  has  had  notice  to  produce. 
Graham  and  another  v.  Dyster^  2  Stark, 
21.    Ellenborough,  C.  J.  1816. 
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327.  Pro(rfthftt  the  plaintiff  drew  a 
check  on  his  banker,  payable  to  the  de- 
fendant or  bearer,  the  amount  of  which 
was  receiyed  by  the  defendant  himself 
from  the  banker,  is  not  even  presump- 
tive  evidence  of  a  loan.  Cary  et  ait, 
executon  of  Cheatorex  v.  Chrrish,  4 
Eso.  9,    Kenyon,  C.  J.  1801. 

328.  To  support  an  averment  in  an 
information  for  a  libel,  that  Lord  St.  V. 
was,  at  the  time  of  the  jpublioationy  first 
lord  of  tbe  admiralty,  it  is  primd  facie 
sufficient  to  put  in  the  patent  of  appoint- 
ment, bearing  a  date  jmor  to  the  jmhli' 
cation.  Rex  v.  Budd,  5  Esp.  230.  El- 
lenborouffh,  C.  J.  1805. 

329*  Where  the  vendor  of  goods  is 
only  able  to  prove  the  delivery  of  a 
package  without  any  evidence  of  the 
contents,  it  will  be  presumed  to  have 
been  filled  with  the  cheapest  commodity 
in  which  he  deals.  Clunnes  v.  Pezzey^ 
I  Campb.  8;  Ellenboroueh,  C.  J.  1807. 

And  see  Armory  v.  Ddamirie^  I  Stra. 
505. 

330.  The  presumption  that  a  judg- 
ment entered  up  in  1769,  to  secure  an 
annuity,  has  been  discharged  by  pay- 
ment or  release,  is  not  rebutted  oy  evi- 
dence that  the  conusor  was  in  embar- 
rassed circumstances  during  the  remain- 
der of  his  life,  and  that,  in  tbe  opinion 
of  his  friends,  he  never  possessed  the 
means  of  satisfying  the  debt.  WiUaume 
y.  Gorges,  I  Campb.  217,  Ellenbo- 
rough,  C.  J.  1808. 

&d  see  ante.  Bond,  C. 

331.  Proof  that  a  stage-coach  broke 
down,  and  that  the  plamtiff,  a  passen- 
ger, was  greatly  bruised,  is  sufficient  to 
raise  the  presumption  that  the  accident 
arose,  either  from  the  unskilfulness  of 
the  driver,  or  the  insufficiency  of  the 
carriage ;  and  it  lies  upon  the  defendant, 
the  owner,  to  negative  both  these  infer- 
ences. Christie  v.  Griggs,  2  Campb.  79. 
Mansfield,  C.  J.  1809. 

332.  A  passenger  in  a  vessel  not 
heard  of  for  two  or  three  years,  is 
presumed  to  be  dead ;  but  whether  he 
was  alive  on  a  certain  day  is  to  be  col- 
lected from  the  circumstances  of  the 
voyage.  Watson  and  wifcj  administra^ 
tors  of  Maxwell  v.  Kingy  1  Stark.  121. 
Ellenborough,  C.  J.  1815. 

333.  Where  the  defendant  pleads 
coverture,  and  it  appears  that  her  hus- 
band has  been  absent  from  England  ]2 


years,  it  lies  upon  her  to  rebut  the  pre- 
sumption of  Im  death,  raised  by  1  Jac«  L 
cap.  lljMCt.2.  Hopewellr.  DePirmOf^ 
Campb.  113.  Ellenborough,  C.  J.  1809. 
S.  P.  per  Ellenborough,  C.  J.  in  Doe 
V.  lessen,  6  East,  85,  and  2  Smitb,  236. 
And  see  Y.  B.  38.  H.  6,  27.  pi.  8  and 
9.  5  E.  4.  3  a,  pi.  27.  Dyer,  329.  pi. 
13.  Bishop  of  Salisbury's  C3sey  10  Rep. 
59,  a.  Thome  v.  Rolfs,  1  Anders.  20. 
Throgmorton  v.  Walton,  2  Roll.  Rep. 
461.  Smartle  v.  Penhallow,  2  Lord 
Raym.  994,  9.  Bensony.  Olive,  2  Stnu 
920.  S.  C.  differently  reported,  1  Bar- 
nard K.  B.  348,  and  Bunb.  284.  Rowe 
V.  Hasland,  1  Bla.  404.  Wilson  v. 
Hodges,  2  East,  312.  3  Vin.  Abr. 
Averment,  F.    3  Bla.  Comm.  336. 

334.  In  debt  on  bond  against  execu- 
tors of  obligor,  an  inquisition  finding 
that  the  testator  was  a  lunatic,  without 
lucid  intervals,  at  the  penod  of  the  exe- 
cution of  the  bond,  is  admissible,  though 
not  conclusive  evidence.  Faulder  v.  Sdk 
and  another,  executors  of  Jervoise,  3 
Campb.  126,  more  fully,  1  Collinsooy 
390.    EllenboioiJ^h,  C.  J.  1811. 

S.  P.  ruled  by  Hardwicke,  C.  in  Ser^ 
geson  v.  Sealy,  2  Atk.  412. 

335.  An  affidavit  verifying  a  muster- 
roll,  upon  which  it  appears  that  a  cer- 
tain number  of  apprentices  was  on 
board  when  the  vessel  cleared  out,  is 
primd  facie  evidence  that  such  appren- 
tices were  on  board  when  the  vessel 
sailed.  Lacon,  knight,  et  alt.  v.  Hooper^ 
et  alt.  1  Bsp.  246.  Kenyon,  C.  J. 
1794. 

336.  So  an  averment  in  an  indictment 
that  J.  S.  is  now  legally  settled  in  the 
parish  of  A.  is  supported  by  evidence  of 
tiis  being  so  settled  shortly  before  the 
preferring  of  the  indictment.  Rex  v. 
Tanner,  et  alt.  1  Esp.  304.  Ashurst,  J. 
Hertford,  1795. 

Ace.  Blackstone  v.  Martin,  Latch. 
113.  S.  C.  3  Bulst.  308,  9.  And  see 
2  H.  6,  11  a.  Payne's  case,  Cro.  Jac. 
214.  Johnson's  caise,  Ibid.  610,  4th 
exception;  Bridge's  case.  Ibid.  639. 
AUing's  case,  2  Roll.  Rep.  65.  Die. 
22,  3,  22.  Ante  Bankrupt,  pL  71. 
post.  Stamps,  B.  (a). 

337.  The  non-production  of  books 
upon  notice,  merely  entitles  the  oppo^ 
site  parties  to  give  secondary  evidence. 
It  does  not  authorise  the  jury  to  apecu- 
late  upon  the  probable  contents.  Cooper 
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mdanoAirv.  OtUxmit  3  Campb.  364. 
Gibbs,  J.  1813. 

338.  Acceptance  of  rent  from  a  tbird 
person  is  not  a  ground  for  presuming,  a 
surrender.  Copeland  v.  Jratts  and  ar^ 
other,  exectUon  ofGuhhins,  1  Stark.  95. 
Gibbs,  C.  J.  1815. 

L  (c)  Conclurive. 

339.  Proof  tbat  at  tbe  time  when  a 
stage-coach  was  overturned,  there  were 
more  passeiM^ers  than  the  statute  allow- 
ed, was  admitted  to  be  conclusive  evi- 
dence that  the  accident  was  attributable 
to  that  cause.  Israelv.  Clark  and  Clinch, 
4  Esp.  259.    EUenborough,  C.  J.  1803. 

K.  Neqativb  avermbnts. 

340.  Where  the  validity  of  a  seizure 
of  smu^led  goods  is  in  issue,  it  will  be 
presum^  that  the  seizure  was  unlawful. 
AUehaon  and  another  v.  Madock,  gent, 
one,  ^  and  another,  Peake,  162. 
Kenyon,  C.  J.  1792.  ^ 

341.  Upon  an  indictment  for  killing 
deer  without  the  consent  of  the  owner,  it 
k  incumbent  on  the  prosecutor  to  shew 
that  such  consent  was  not  given.  Bex 
V.  T.  Roam,  2  Campb.  654.  Law- 
veoce,  J.  Worcester,  1811. 

Ace  Atkinson  v.  Hunter,  Lutw.  1359. 
Monke  V.  BuUer,  1  Roll.  Rep.  83.  Lord 
Halifax's  case.  Bull.  N.  P.  298.  S.  C. 
12  Vin.  Abr.  Evidence,  S.  b.  3.  Rex 
V.  Coomhs,  Comberb.  57.  Powel  v. 
AftflKiia,  2Bla.851,3.  S.  C.  3  Wils. 
355,  66.  Aglionby  v.  Towerson,  T. 
Raym.  400.  IfUliams  v.  East  India 
Company,  3  East,  192.    Post,  Misde^ 

MEANOUR,  pi. 

342.  Where  a  servant  has  been  accus- 
tomed to  account  with  her  master  for 
monies  received  to  his  use,  without  any 
written  vouchers,  it  is  not  sufficient,  to 
charge  the  servant,  to  shew  that  certain 
sums  have  been  received  by  her ;  it  lies 
upon  the  master  to  prove  further,  that 
she  has  not  paid  them  over.  Evans  v. 
Winifred  Birch,  3  Campb.  10.  Ellen- 
borough,  C.J.  1811. 

Ace.  Potts  V.  Potts,  1  Vem.  208. 
Anon.  lb.  136.  And  see  F.  N.  B.  119. 
D.  But  see  JTagstaffe  v.  Bedford,  1 
Vern.  95. 


As  to  negative  avermentSi  see  ante, 
1.  (b)  pi.  334.  Action  on  the 
CASE,  pi.  41,  57.  Apprentice,  pi. 
2  Attorney,  pi.  40.  Post,  Insur- 
ANCE,  L.  (a).  Limitation,  A.  (c). 
Smuggling,  pi.  3.  Vendor  and 
Purchaser,  F.  See  also  Vinn.  Select. 
Jur.  QucBst.  lib.  2.  cap.  12.  3  Bla. 
Comm.  chap.  23.  Pothier,  Trait^  du 
Contrat  d' Assurance,  chap.  1.  sect.  2. 
num.  24,  78.  Quinct.  lib.  3.  cap.  6. 
pp.  Dig.  22,  3,  5.  Ibid.  22,  3,  6.  Ibid. 
22,3,  8.  Ibid.  22,  3,  13.  Ibid.  22,  3, 
18,  1.  Green  v.  Brown,  2  Stra.  1199. 
Frontine  v.  Frost,  3  Bos.  and  Pull.  302. 
12  Vin.  Abr.  (T.  b)  64.  SmtU  v. 
Taylor,  1  N.  R.  213.  Co.  Utt.  6,  b. 
Thome  v.  Rolfe,  1  And.  20.  S.  C. 
Moore,  14. 


EXECUTION. 
(And  see  Sheriff.) 

A.  Fieri  facias. 

(a)  What  may  be  taken  under  it. 

(b)  Irregular. 

(c)  Fraudulent. 

(d)  Title  of  sheriff's  vendee. 

(e)  Landlord:  s  claim  for  renL 

(f)  Sheriff's  poundage. 

(g)  Liability  of  sheriff. 

B.  Priority  in  executions. 

A.  Fieri  facias. 
(And  see  Pleading,  H.  (a).) 

A.  (a)  What  may  be  taken  under  it. 

1.  Executrix  used  goods  of  testator  as 
herpwn,  and  married;  after  which  the 
husband  and  wife  treated  the  goods  as 
their  own.  Held,  that  the  user  subse- 
quent to  the  marriage,  was  such  a  con- 
version of  the  goods  as  subjected  them  to 
an  execution  against  the  husband.  Qutck 
and  wife,  executrix,  v.  Staines,  knt.  «Ae- 
riff  of  London,  2  Esp.  657.    Eyre,  C. 

J.  1798.  .,  .J. 

Rule  for  setting  aside  nonsuit  was  dis- 
charged on  the  ground  ihat  the  first  user 
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by  the  executrix,  dum  to{a,  amounted  to 
a  dewutaniU  1  Bos.  and  PulL  293.  And 
Bee  Manning's  Exch.  Practice.  543,  (n) 
Freeman  v.  Fairlie^  3  Men  v.  44. 

2.  In  an  action  for  a  false  return  of 
wdla  6ona,  where  the  defence  set  up  is, 
that  the  goods  were  the  property  of  the 
domestic  servant  of  a  foreign  minister, 
it  is  open  to  the  plaintiff  to  shew  that  the 
servant's  appointment  is  merely  colour- 
able. Delvalle  v.  Plomer^  knt,  and  an- 
oiher,  3  Campb.  47.  Ellenborough,  C. 
J.  1811. 

A.  (b)  Irregular, 

3.  An  execution  cannot  be  impeached 
at  nisi  prius,  on  the  ground  that  the 
judg:ment  was  not  revived  by  scire  facias. 
Hahberton  and  another^  assignees  o. 
Grave  v.  JFakefield,  4  Campb.  58.  EL 
lenborough,  C.  J.  1814. 

4.  Or  on  the  ground  that  morethan 
entire  term  intervened  between  the  testa 
and  return  of  the  writ.     Ibid. 

As  to  this  species  of  irregularity,  vide 
Manning's  Exch.  Pract.  1 7. 

5.  The  goods  of  A.  cannot  be  taken 
for  the  debt  of  B.  although  A.  represent 
herself  as  B.'s  wife.  Edtvardsy.  Bridges 
and  another^  2  Stark.  397.  Abbott, 
C.  J.  1818. 

A.  (c)  Fraudulent. 
See  ante.  Evidence,  pi.  247,  275. 

A.  (d)  Title  of  Sheriff's  vendee. 

6.  A  party  entitling  himself  under  an 
assignment  by  the  sheriff,  of  goods  taken 
in  execution,  must  produce  the  judg- 
ment upon  which  t  ne  Ji.  fa.  issued 
Hoffman,  assignee  of  Phelps  y.  Pitt^  gent, 
5  Esp.  22.     Ellenborough,  C.  J.  1803. 

Contra  Amner  v.  Lodington,  8  Rep. 
96,  b.  Ibid.  143,  a.  Eyre  v.  JFoodfyn, 
1  Anders.  277,  2  Bac.  Abr.  740,  Execu- 
tion, Q.  Tidd.  1070, 1225, 6. 1  Vez.  195. 
And  see  Savage  v.  Smithy  2  Bla.  1 101,  4. 
Ante,  Ejectment,  pi.  21,  22. 

A.  (e)  Landlord's  claim  for  renL 

7.  Where  the  landlord  accepts  an  un- 
dertaking from  the  sheriff's  officer  to 
pay  him  a  year's  rent,  and  then  suffers 


him  to  remove  the  goods,  be  cannot  stie 
the  sheriff  upon  8  Ann,  cap.  14.  sect.  1« 
though  the  undertaking  prove  to  be  in- 
valid, from  not  expressing  the  conside- 
ration. Roiherey  v.  Wood  and  Atking^ 
esquireSf  3  Campb.  24.  Ellenborough, 
C.  J.  1811. 

N.  That  such  an  undertaking  is  not 
within  the  statute,  see  post.  Frauds, 
Statute  op,  D.  (a). 

8.  A  landlord  cannot  maintain  an 
action  for  money  had  and  received  against 
the  sheriff,  who  sells  under  a  fi.  fa. 
without  reserving  the  arrears  of  rent. 
Green  and  others,  assignees  of  Southey  v. 
Austin,  3  Campb.  260.  Ellenborough, 
C.  J.  1812. 

And  see  Smith  v.  Russell,  3  Taunt. 
400.  Hoskinsy.  Knight,  1  M.  and  S.  245. 


A.  (f)  Sheriff's  right  to  poundage. 

9.  Sheriff  is  entitled  to  retain  his 
poundage,  where  execution  is  set  aside 
tor  irregularity.  Bullen  v.  Ansley  and 
Smith,  sheriffs  o£  London,  6  Esp.  111. 
Ellenborough,  C.  J.  1807. 

So  upon  a  ca.  sa.  where  defendant  is 
insolvent.  Anon,  in  K.  B.  1785,  Imp. 
Sher.  100.  Or  where  he  is  charged  m 
execution.  Tidd.  1095,  Taylor  v.  Ward. 
And  see  post,  Ship,  G.  1.  n.  MSS. 
vol.  D. 

A.  (g)  Liability  of  sheriff. 

1 0.  After  a  false  return  of  nulla  hona^ 
the  plaintiff  takes  the  defendant  upon  a 
ca.  sa.  This  is  no  discharge  to  the  she- 
riff. Wordall  v.  Smith  and  another^ 
sheriff  of  Middlesex,  1  Campb.  332.  EU 
lenborough,  C.  J.  1807. 


B.  Priority  in  executions. 

1 1 .  Where  a  Ji.  fa.  is  delivered  to  the 
sheriff,  with  directions  not  to  levy  till  a 
future  day,  and  in  the  mean  time  another 
fi.fa.  is  brought  to  him,  he  must  exe- 
cute the  latter  writ  first.  Kempland  v. 
Macatdey  and  another,  Peake,  65,  6« 
Kenyon,C.  J.  1791. 

S.  C.  not  S.  P.  4  T.  R.  436.  Ace 
Payne  v.  Drewe,  4  East,  523.  &  C« 
1  Smith,  170. 
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EXECUTORS  AND   ADMINISTRA- 
TORS. 

(And  see  ante.  Action,  pi.  10,  11. 
post.  Insurance,  pl%  32.  Penal 
ACTION,  A.  (c)  K) 

A.  Authority. 
B.  Assets. 

(a)  WTuUihaUbe. 

(b)  How  to  he  diHribuied. 

C.  Executor  db  son  tort. 
(a)  JThoihtdlhe. 

v.  Pleadings  by  executors. 

A.  Authority. 

1.  Stated  to  have  been  held  that  a 
plaintiff  suing  as  executor,  in  trover  for  a 
conversion  in  his  own  time,  need  not 
prove  the  death  of  his  testator,  where 
there  is  no  plea  of  ne  unques  executor  on 
the  record.  Lloyd^  exectUrix^  v.  Ptnlay" 
jo»,  2  Esp.  564.     Kenyon,  C.  J.  1797. 

But  see  Ilwnt  v.  Stevens,  3  Taunt. 
113. 

2.  And  it  was  fu/e(i  that  if  a  person  so 
Buing,  make  a  profert  in  curiam,  the  in- 
strument need  not  be  produced.  JTat' 
9on  and  another,  administratrix  of  MaX" 
well,  y.  King,  4  Campb.  272.  £ilenbo- 
roiigh,  C.  J.  1815. 

On  the  ground  that  the  plaintiff  had 
offered  to  produce  the  instnim^it,  the 
court  ref uscnI  a  rule  for  a  new  trial.  Ibid. 

S.C.notS.  P.  1  Stark.  121. 

And see^;^  v.  Lhindas, 3 T.  R.  125. 
1  Saund.  275,  n.  3.  2  Saund.  47,  k. 
Mear$y.  Marshfield,  2  Lord  Raym,  824. 
BUnnfieldv.  March,  7  Mod.  14/.  S.  C. 
1  Sadk.  285.  Eldm  v.  KeddeU,  6  East, 
187.  Newman  v.  Leech,  Barnes,  365. 
Frank$*$  case,  Noy*8  Maxims,  137. 
Tkfmfe  v.  Protherqe,  2  M.  and  S.  553. 


B.  Assets* 

B.(a)   What  shall  he. 
(And  see  ante.  Evidence,  pi.  245, 277.) 

4.  Produce  of  sale  of  good  will  of 
public-house,  held  on  by  administratrix 
for  some  time  as  tenant  at  will,  is  assets* 
Worral  v.  Hand,  adminietratrix,  Peake> 
74.     Kenyon,  C.J.  1791. 

And  see  Jury  v.  Woodhouse,  Barnes, 
333»     12Vin.206,pl.9. 

5»  Executor  refers  a  party  to  J.  S.  for 
information  respecting  the  effects  of  tes- 
tator. An  admission  of  assets  by  J.  S.  is 
conclusive.  tPtlHams,  spinster,  v.  Innes 
and  others,  executors,  Sfc.  1  Campb.  364^ 
Ellenborough,  C.  J.  1808. 

6.  Inventory  exhibited  by  adminis» 
trator  in  the  spiritual  court,  is  evidence 
of  assets  to  the  amount  therein  stated. 
HicJtey  v.  Hayter,  administratrix,  1  £sp» 
313.     Kenyon,  C.  J.  1795. 

And  see  Father  v.  Clere,  Co.  Enl* 
128,  9. 

7.  Sperate  debts  are  not  assets  without 
some  presumptive  evidence  of  payment. 
GUee  and  Headings  v.  Dyson  and  Greene 
well,  administrators  of  beward,  1  Stark. 
32.     Ellenborough,  C.  J.  1815. 

8.  After  putting  in  an  inventory,  it  lies 
upon  the  executor  to  discharge  himself 
otthe  items.    Ibid. 


B.  (b)  How  to  he  distributed. 
(And  see  post.  Insolvent,  O.) 

9.  Executors  cannot  be  charged  with 
a  service  performed  for  the  testator  in 
expectation  of  a  legacy.  Lesage  v. 
Coussmaher  and  otJters,  executors,  1  Esp. 
187.     Kenyon,  C.  J.  1794. 

10.  As  a^nst  creditors,  disbursements 
for  the  cluidren  of  the  deceased  since 
his  death  will  not  be  allowed.  Giles 
and  Headings  v.  Dyson  and  Greenwell, 
administrators  of  Seward,  1  Stark.  32. 
Ellenboroueh,  C.  J.  1815. 

1 1.  SembTe,  that  an  executor  is  entitled 
to  reasonable  charges  for  collecting  the 
debts.    Ihid. 

12.  Payment  of  the  residuary  effects 
to  the  legatee,  after  the  ^ear  {torn  testa^^ 
tor*s  death,  without  notice  of  the  pWn* 
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tiflTs  demand,  will  support  a  plea  of 
pUru  cuimimstraviU  Chvemor  anct  Com^ 
any  of  Chebea  Waterworks  v.  Cowper^ 

_8p.  276.    Kenyon,  C.  J.  1795. 

And  see  Edes  v.  Iximhert^  Alevn.  38. 
1  Mod.  177;  post.  Trustee,  pi.  1. 

1 1.  An  executor  is  justified  in  paying 
bond  debts  in  preference  to  a  aebt  on 
a  judgment  recovered  against  the  testa- 
tor, hit  not  docketecL  nickey  ¥•  Haytetf 
1  Esp.  313.    Kenyon,  C.  J.  1795. 

And  the  court  set  aside  a  nominal 
verdict  for  the  plaintiff.   6  T.  R.  384. 

Acc.Ste«Iev.KorA€,l  Bos.&Pull.307. 
And  sec  2  Saund.  7,  n.  (5).  Tidd.  967. 

12.  Executors  having  assets,  are  liable 
for  the  expenses  of  the  funeral,  although 
they  have  given  no  orders  respecting  it. 
Tugwell  v.  Heyman  and  anoiketj  execu^ 
tnx,  and  executor^  Sfc.  3  Campb.  298. 
Ellenborough,  C.  J.  1812. 

Qu.  whether  in  such  case  the  plaintiff 
would  be  entitled  to  a  general  ju(%ment  ? 


C.  Executor  db  son  tort. 
C.  (a)  Who  shall  he. 


13.  A.  and  B.  are  executors  of  C; 
upon  the  death  of  A.,  D.  his  executor, 
in  the  life  time  of  B.,  possesses  himself 
of  the  effects  of  C.  Semble,  that  D. 
cannot  be  sued  by  a  creditor  of  C, 
Hall  V.  Elliott^  executor  of  E.  Coddon^ 
widowy  executrix  of  P.  Coddon,  Peake, 
86.     Kenyon,  C.  J.  J791. 

Sed  vide  Read^s  case,  5  Co.  33,  4< 

14.  A  person  is  not  chargeable  at 
executor  oe  son  tort^  who  acts  under  the 
authority  of  the  rightful  executof.  Ibid. 

And  see  Anon.  Cro.  EL  472. 

15.  Or  who  takes  possession  of  the 
goods  of  the  deceased,  under  a  fair  claim 
of  right.  Femings  v.  Jarrat^  executor  of 
Peat,  1  Esp.  335.    Kenyon,  C.  J.  1795. 

Landlord  and  tenant,  B.  (d) 

16.  But  where  A.  appoints  B.,  C,  and 
D.»  his  executors,  and  D.  alone  proves  the 
will»  and  appoints  K  his  executrix,  who 
administers  the  estate  of  A.,  under  the 
directicm  of  B. ;  she  is  liable  as  execu- 
trix i2e  soh  torf  of  A.  Cottle  Y.  Elizabeth 
Aldrichy  executrix  of  Charles  Aldrich,  1 
$tark.  37.    Le  Blanc,  J.  1815. 

And  the  court  of  K.  B.  refused  a  rule 
for  a  new  trial.    Ibid, 


D.  Pleadings  by  executors. 
(And  see  ante,  A.  pi.  1,  2.) 

1 7.  In  an  action  for  premiums  due  to 
the  plaintiff's  testator,  tne  broker  cannot 
set  off  returns  of  premium  accruine  after 
the  death  of  the  underwriter.  Houston, 
and  others,  executors  of  Houston,  v. 
Robertson,  1  Holt.  88.  Gibbs,  C.  J. 
1815. 

And  the  court  of  C.  P.  refused  a  rule 
to  set  aside  the  verdict.    Ibid, 

And  see  Minett  v.  Forrester,  4  Taunt. 
541 ;  Roster  v.  Eason,  2  M.  and  S.  112. 

18.  Under  a  plea  of  plene  administravit 
to  an  action  of  debt  on  a  judgment 
recovered  against  intestate,  hit  not 
docketted,  payment  of  bond  debts  may 
be  given  in  evidence.  Hickey  v.  Hayter^ 
administratrix,  1  Esp.  313.  Kenyon, 
C.  J.  1795. 

And  the  court  of  K.  B.  set  aside  a 
nominal  verdict,  which  had  been  taken 
for  the  plaintiff.  6  T.  R.  384. 

Ace.  Steele  v.  Rorke,  1  Bos.  and  Pull. 
307.  And  see  Baker  v.  Baker,  Tidd. 
967,  2  Saund.  9,  n.  (5).  Sawyer  ▼. 
Mercer,  1  T.  R.  690. 

19.  If  an  executor  plead  a  retainer* 
and  a  judgment  recovered,  which  toge- 
ther cover  the  assets,  it  is  sufficient  for 
the  plaintiff  to  falsify  either  claim. 
Campion  v.  Bentley,  administrator  of 
Samuel  Bentley,  1  Esp.  343.  Eyre* 
C.  J.  1795. 

And  see  Shelly  v.  SackvUle,  Moore* 
2,  pi  3. 
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1.  An  uninterrupted  user  during  20 
years,  eives  a  primd  fade  right  to  a  fair 
or  market;  and  affords  a  sufficient  an- 
swer to  an  indictment  for  a  nuisance  to 
a  highway.  The  King  v.  Smith  et  alt. 
4  Esp.  109.   EUenborough,  C.  J.  1802. 

2.  But  the  party  maj  be  proceeded 
against  for  usurping  the  franchise.  HwL 

And  see  Yard  v.  Ford,  2  Saund.  172^ 
ibid.  175,  n.  2. 
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(And  see  ante.  Action  on  the  case, 
A.  (h)  Evidence,  pi.  284,  5,) 

A.  What  shall  be. 

(a)  Maiiilaughier. 

(b)  Forgery. 

(c)  Embezzlement 

(d)  Felony f  or  misdemeanour. 

B.  Pleadings. 

(a)  Indictment  where  necessary. 

(b)  Form  of  indictment. 

C.  Evidence. 

A.  What  shall  be. 

A.  (a)  Manslaughter. 
(And  see  post,  pL  29.) 

1.  An  overseer  wbo  sbould  remove 
a  sick  pauper  witbout  tbat  care  and 
attention  bi$  situation  required,  where- 
by his  death  was  accelerated  even  for 
an  hour,  would  be  guilty  of  man- 
slaughter. Diet,  per  Abbott,  J.  in  JR.  v. 
Bellworthy,  Wilts.  Spring  Assizes,  1818. 

And  see  Y.  B.  H.  2  E.  3,  fo.  1 8,  pi.  1. 

A.  (b)  Forgery. 

2.  A  persoA  who  makes  a  copy  of  a 
receipt,  interpolating  the  words  "in  full 
of  all  demands,**  and  produces  such 
false  copy  upon  a  suggestion  of  the  loss 
of  the  original,  is  -guilty  of  forgery. 
Up/old  Y.  Lett,  5  Esp.  100.  EUen- 
boToueh,  C.  J.  1804, 

4.  A.  takes  a  bank-note  in  the  course 
of  trade,  and  passes  it  to  B.,  from  whom 
it  is  detained  at  the  bank  as  forged.  An 
inspector  carries  the  note  to  A.,  who 
pays  B.  the  amount,  and  taking  up  the 
note,  refuses  to  re-deliver  it  to  the  in- 
spector. There  is  not  even  probable 
cause  for  charging  A.  with  feloniously 
having  the  note  in  nis  possession,  know- 
ing it  to  be  iomd.  Brooks  v.  JFarmck^  2 
Stark.  380.    Ellenborough,  C.  J.  1818. 

A.  (c)  Emhezzlement. 

5.  An  accountant  and  treasurer,  em- 


ployed by  overseers  at  a  yearly  salary, 
to  receive  and  pay  money,  is  a  clerk 
and  servant  withm  39  Geo.  III.  cap.  85. 
Rex  V.  Squire^  2  Stark.  349.  Baylcy, 
J.  York,  1818. 

6.  A  servant  who  having  received 
money  from  his  master,  to  purchase 
articles,  charges  more  than  he  pajrs,  is 
guilty  of  embezzlement,  within  thik  act. 
Per  Holroyd,  J.  in  Braddick  v.  Croad, 
Exeter  Spring  Assizes,  1819. 

A.  (d)  Felony  or  misdemeanour. 

7.  That  which  is  declared  by  statute 
to  be  a  misdemeanor,  cannot  be  a  felony. 
Rex  V.  Wal/ord^  5  Esp.  62.     Hotham, 

B.  Chehnsford,  1803. 

B.  Pleadings. 
B.  (a)  Indictment,  where  unnecessary » 

8.  If  a  verdict  be  found  for  the  de- 
fendant, on  a  justification  of  words  of 
felouy,  the  plaintiff  may  be  arraigned 
without  the  intervention  of  a  grand  jury. 
Cook  V.  Field,  3  Esp.  133.     Kenyon, 

C.  J.  1788. 

B.  (b)  Form  </ indictment. 

9.  Where  the  property  in  goods  might 
have  been  easily  ascertained,  the  court 
will  not  direct  a  conviction  on  a  count 
laying  the  proper^  in  persons  unknovm. 
/2er  V.  Robinson,  Holt,  595.  Richards, 
C.  B.  Durham,  1817.    Post,  pi.  16. 

10.  A  count  charpng  the  prisoner 
with  having  counterfeit  money  in  his 
possession  at  the  time  he  uttered  other 
counterfeit  money,  must  contain  a  dis- 
tinct averment  of  the  fact  of  uttering. 
Rex  V.  Kelly  and  otJiers,  3  Esp.  28. 
Buller,  J.  Hertford,  1799. 

11.  An  allegation  that  when  the  pri- 
soner so  uttered  the  said  piece  of  coun- 
terfeit money  (referring  to  a  former 
count)  he  had  other  counterfeit  money 
in  his  possession,  is  insufficient.   Ibid. 

12.  Several  felonies  of  the  same  na- 
ture may  be  charged  in  the  same  indict- 
ment. Rex  v.  Jones,  2  Campb.  131. 
Ellenborough,  C.  J.  1808. 

But  see  Young  v.  The  King,  3  T.  R. 
106.  And  see  R.  v.  Kingston,  8  East,  41. 
L2 
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13.  But  the  iudge  will,  in  his  discre* 
ttooy  confine  the  evidence  to  a  single 
offence*     Ihid» 

14.  An  indictment  upon  43  Geo.  III. 
cap.  58.  sect  2«  for  administering  a 
substance  with  intent  to  procure  ac- 
tion, need  not  aver  that  the  substance 
was  in  fact  noxious,  or  that  the  woman 
was  actually  with  chikL  Goldtmith^s 
case,  3  Camph.  75.  Lawrence,  J. 
Gloucester*  1811. 

15.  Andy  if  averred,  these  facts  need 
not  be  proved.    Ibid. 

N.  So  upon  an  indictment  for  pot«m- 
ingf  the  poisonous  substance  need  not 
be  proved  as  laid  ;  2  Hale,  P.  C.  291. 
1  Hargr.  State  Trials,  118,  (herhury^s 
case.  And  see  MackaUy^s  case,  9  Co. 
Rep.  61,67.  2  Inst.  119. 

16.  An  indictment  aj;ainst  an  acces< 
sary  to  a  felony  committed  by  a  penon 
unknown^  cannot  be  supported,  if  it 
appears  that  the  principal  teloa  adinow* 
ledged  his  guilt  oefore  the  grand  juiy. 
Rex  V.  Walker,  3  CampU  264.  Le 
Bknc,  J.  Gloucester,  1812.  Ante,  pi.  9. 

17.  An  averment  of  the  conviction  of 
the  principal  felon,  is  supported  by  the 
production  of  the  record  of  nis  attainder, 
nowever  erroneous  the  judgment  may 
be.  Rex  v.  John  Baldwin,  3  Campb. 
265.    Thomson,  B.  Monmouth,  1812. 


C.  Evidence. 

18.  On  an  indictment  for  arson,  the 
books  of  an  insurance  company  fure  not 
evidence  of  an  insurance,  unless  notice 
has  been  given  to  produce  the  policy. 
Rexy.  Doran,  1  Esp.  127.  Kenyon, 
C.  J.  1791. 

19.  On  an  indictment  for  foi|;ine  a 
seaman's  will,  the  will  was  admitted  in 
evidence,  without  shewing  that  Uie  pro- 
bate jnanted  thereon  had  been  repealed. 
Per  Bailey,  J.  and  Garrow,  B.,  O.  B. 
Dec  1817. 

And  the  ruling  having  been  confirmed 
by  the  twelve  judges,  the  prisoner  was 
executed. 

20.  If  stores  with  the  king's  mark  are 
found  in  the  prisoner's  possession,  it  lies 
upon  him  to  discharge , himself,  either 
by  producing  a  navjr.board  certificate,  or 
shewing  that  the  afticles  were  purchased 
from  a  person  who  may  be  presumed  to 


have  had  a  certificate.    Rex  v.  Bamks^ 
1  Esp.  144, 6.    Kenyon,  C.  J.  1794. 

21.  On  an  indictment  for  stabbing^ 
with  intent  to  resist  lawful  apprehension* 
it  must  be  shewn  that  the  party  appre- 
hending, was  either  present  at  the  com* 
mitting  of  the  offence,  or  came  armed 
with  a  warrant.  JRex  v*  Dytan,  1  Stark* 
246.    Le  Blanc,  J.  York,  1816. 

And  see  post.  Officer,  B. 

22.  A  felon  may  be  convicted  on  the 
sinrie  testimony  ot  an  accomplice.  Rex 
V.  Jonei,  2  Campb.  131.  EUenborough, 
C.  J.  1809. 

Ace.  ^hi70o<r«  case,  2  Leach?  Cro. 
Ca.  521,  DurAam'i  case.  Ibid. 

23.  Upon  an  indictment  for  putting 
away  a  forged  bank-note,  knowing  the 
same  to  l^  forged,  evidence  that  the 
pris<mer  has  passed  another  note  ci  the 
same  manu&cture,  and  that  several  such 
notes  have  been  broi^ht  to  the  bank 
with  different  indorsements  in  his  hand- 
writing, is  evidence  from  which  the  jury 
may  infer  a  knowledge,  that  the  note 
mentioned  in  the  indictment  was  foived. 
Rex  V.  Edward  BaU,  1  Campb.  324. 
Heath,  J.  Horsham,  1808. 

S.  P.  per  all  the  judges.  Rex  v.  TaU 
tereal,  1  W.  R.  93. 

24.  Papers  found  at  the  lodgines  ct 
the  prisoner,  and  shewn  to  have  been 
written  by  him  before  the  crime  was 
committed,  were  offered  to  prove  his 
insanity,  but  were  rejected  on  the  gromid 
that  what  a  party  has  written,  Uioug^h 
evidence  i^amst  him,  cannot  be  evi- 
dence for  him.  Rex  v.  Casaux,  Garrow, 
B.,  Old  Bailey,  May  1818. 

25.  Ipdictment  against  a  bankrupt  for 
secreting  his  effects,  avers  a  petitioning 
creditor's  debt  to  three  executors  of  A. 
if  the  debt  accrued  after  A.'s  death» 
the  business  being  continued  by  the 
executors  for  the  benefit  of  the  estate,  it 
must  be  shewn  that  all  three  were  con- 
cerned in  carrying  it  on.  Rex  v.  JSomet, 
1  Stark.  243.    Le  Blanc,  J.  York,  1816. 

26.  A  general  admission  by  the  bank- 
rupt that  he  was  indebted  to  *<the 
executors  of  A."  is  not  sufficient. 
Ibid. 

27.  Upon  an  indictment  on  42  Geo. 
III.  cap.  107.  sect.  1.  for  killing  deer 
in  an  inclosed  park  without  leave  of  the 
owner,  it  lies  upon  the  prosecutor  to 
prove  that  such  consent  was  not  given,. 
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Rex  ▼•   T.  Roger$9   2   Campb.   654. 
lawrence,  J.  Worcester,  1811. 

And  see  Banks  v.  PeMam^  Lill.  Ent 
302. 

28.  Where  the  property  in  goods 
might  have  been  easily  known,  there 
can  be  no  conviction  on  a  count  laying 
it  in  persont  unknoum.  JUx  v.  Robinson, 
Holt,  595.  Richards,  C.  B.  Durham, 
1817. 

29.  Depositions  of  the  deceased,  though 
not  taken  wholly  in  the  prisoner's  pre* 
scnce,  are  admissible,  if  the  party  was 
re-swovn,  and  the  depositions  read  and 
signed  in  his  presence.  JL  v.  Smith, 
2  Stark.  208,  and  Hoh,  614.  Richards, 
C.  B.  Newcastle,  1817. 


nSHERY. 


<And  see  ante,  Evidenoe,  pL  32,  post. 
Pleading,  D.) 

1.  A  man  may  prescribe  for  a  several 
fishery  in  a  navigable  river,  as  a[)pur- 
tenant  to  a  manor,  without  shewing  a 
grant  from  the  crown*  Rogers  and  ano* 
Aer  V.  Jllen^  1  Campb.  312.  Heath,  J. 
Chelmsford,  1811. 

And  see  Krnnersley  v.  Orpe,  Dougl. 
56;  Anon.  Hardres.  407;  &eilw«  §d. 
pi.  11.    MSS.D.  198. 

2.  A  several  fishery  in  a  navieable 
river  is  divisible.  It  may  be  abandoned 
to  the  public  as  to  the  talinff  of  floating 
fish,  and  preserved  as  to  tne  dredging 

.  for  oysters.     PntL 
Sed  vide  Hard.  407. 


FOREIGN  ATTACHMENT. 

A.  To  WHAT    PBRSOTfS  tUE  CUS- 
TOM EXTENDS. 

(a)  Inrespect  of  residence. 

(b)   In  respect  of  their  reUoian  to  the 
suit 

B.    HOW  AVAILABLE  IN  COLLATERAL 
PROCBEDINOS. 


A.  To  WHAT   PERSONS   THE   CUS- 
TOM  EXTENDS. 

A.  (a)  In  respect  of  residence. 

1.  The  parties  must  be  resident  in 
London.  Lord  Barrymore,  adnUnistra^ 
tor,  V.  Taylor,  1  Esp.  327.  Kenyon, 
C  J  1 795. 

Ace.  Nwrth  V.  Wtnshell,  2  Lutw.  977, 
984;    Hem  v.  StMers,    Latch.  208. 

1  Roll.  Ab.  554,  pi.  4;  Frumpton  v. 
Pettis,  3  Lev.  23. 

Sed  vide  Jenk.  139,  first  resolution. 
Andrewsr.  Clarke,  Comb.  109;  Mallum 
V.  Heme,  2  Show.  507,  (492). 

2.  The  sending  of  goods  from  a  shop 
in  London,  to  be  put  on  board  a  vessel 
lying  beyond  the  bounds  of  the  city, 
is  a  sidncient  delivery  to  a  foreien 
vendee  within  the  city,  to  eive  the 
mayor's  court  jurisdiction.  Inacham  v. 
Snuth,  2  Campb.  19.  Ellenbdrough, 
C.  J.  1809. 

And  see  Moravia  v.  Sloper,  Willes, 
30,  ibid.  36,  n;    Morris  y.%Ludlam, 

2  H.  Bla.  362;  Banks  v.  Self  5  Taunt. 
234. 

A.  (b)  In  respect  of  their  relation  to  the 
suit. 

3.  Semble  that  a  debt  due  to  the 
estate  of  a  deceased  person,  cannot  be 
attached.  Lord  Barrymore,  adminis' 
trator,  v.  Taylor,  1  Esp.  327.  Kenyon, 
C.  J.  1795. 

Sed  vide  Marshal  v.  Wilkinson,  Ihrer» 
246,  a.;  Spink  v.  Tenant,  1  Roll.  Rep. 
105;  Hod^  V.  Cox,  Cro.  EL  843; 
5fitt^  V.  Rtdges,  T.  Jones,  165 ;  Horsey 
V.  Turges,  1  Lev.  307.  S.  C.  more  fully 
reported,  1  Vent.  Ill ;  Mastersv.  Lewis, 
Skinner,  516.  S.  C.  3  Salk.  49.  S.  C. 
1  Lord  Raym.  56;  Fisher  v.  Lane,  2 
Bla.  834.    S.  C.  more  fully  reported, 

3  Wils.  297. 


B.  How  AVAILABLE  IN  COLLATBRAIi 
PROCEEDINGS. 

4.  To  shew  that  the  defendant  has 
paid  a  sum  of  money  to  a  creditor  of 
the  plaintiff,  as  garnishee  of  the  process 


150 


FOREIGN  JUDGMENT.— FOREIGN  LAWS. 


from  the  mayor's  court,  the  record  of 
the  judgment  with  an  entry  of  satisfac- 
tion is  conclusive.  HtixJuim  v.  Smithy  2 
Campb.  19.    Ellenborough,  C.  J.  1809. 

5.  And  no  evidence  of  collusion  be- 
tween the  plaintiff  in  the  attachment  and 
the  garnishee  can  be  admitted.     Ibid. 

A^d  see  M^Dcmiely,  Hughes^  3  East, 
367;  Turbiirscase,  1  Saund.  67,  n.  (1). 
Parrot  v.  Benn^  Barnes,  195. 

6.  But  such  record  is  only  presumptive 
evidence,  that  the  debt  for  which  the 
former  action  was  brought,  arose  within 
the  jurisdiction  of  the  mayor's  court 

And  see  Andrews  v.  Clarke,  Garth. 
25,6. 


FOREIGN  JUDGMENTS. 


A»  How  PROVED. 

B.  When  binding. 


A.  How  PROVED. 

1.  In  an  action  on  a  colonial  judgment 
it  is  not  sufficient  to  prove  the  judge's 
hand-writins  without  proof  of  the  seal. 
Henry  v.  Adey,  4  Esp.  229.  Ellenbo- 
rough, C.  J.  1803. 

i^d  the  court  of  K.  B.  concurred 
with  the  chief  justice.  3  East,  221. 

2.  Or  it  must  be  proved  that  the  court 
has  no  seal,  and  that  the  document  pro- 
duced was  authenticated  in  the  usual 
maimer.  Alves  v.  Bunbury,  4  Campb. 
28.     Ellenborough,  C.  J.  1814. 

And  see  Walker  v.  Witter,  Dougl.  1 ; 
Collins  V.  Lord  Mathew,  5  East,  473. 
S.  C.  1  Smith,  25. 

3.  If  the  court  has  a  seal,  though  old 
and  disused,  it  cannot  certify  without 
seal.  Cavan  v.  Stewart,  1  Stark.  525. 
Ellenborough,  C.  J.  1816. 

4.  Judgment  in  C.  P.  in  the  island  of 
Tobc^,  sufficiently  proved  by  a  copy  of 
the  judgment,  and  oy  a  witness,  who 
had  been  resident  in  the  island,  swearing 
to  the  hand*writing  of  the  chief  justice, 
and  saying  that  he  would  have  acted 
under  the  seal  appended  to  it,  as  the 
seal  of  the  island.  Buchanan  v.  Rucker,  I 
Campb.  63.  Ellenborough,  C.  J.  1807. 


B.  Where  binding. 

5.  To  entitle  a  defendant  to  avail 
himself  of  a  foreign  attachment,  in  a 
colonial  court,  he  must  shew  that  the 
plaintiff  was  summoned  to  appear  in  the 
court,  or  at  least  that  he  once  resided 
within  the  jurisdiction.  Cavan  v.  Stew^ 
art,  vbi  supra, 

6.  Where  a  colonial  chancery  has 
decreed,  that  A.  pay  to  B.  a  certain 
sum,  **  first  deductmg  thereout  A.'s 
costs,  to  be  taxed  by  the  master,"  such 
taxation  is  necessary,  to  complete  the 
decree.  Sadler  v.  Robins,  1  Campb. 
253.     Ellenborough,  C.  J.  1808. 

Sec  Hall  v.  Odber,  11  East,  118. 

7.  But  an  action  lies  here  upon  the 
decree  of  such  court  for  the  payment 
of  a  definite  sum.     Ibid. 

8.  No  action  can  however  be  main- 
tained on  the  judgment  of  a  colonial 
court,  if  the  defendsmt  were  never  served 
with  process,  and  had  no  opportunity  of 
defending  the  suit,  notwithstanding  the 
practice  of  such  court  to  proceed  upon  a 
return  of  **  served  by  nailing  a  copy  of 
the  declaration  to  the  court-house  door.'* 
Buchanan  v.  Rv^ker,  ubi  supra. 

And  see  post.  Jurisdiction,  pi.  3. 
Fishery.  Lane,  3  Wils.  297,2  Bla.  834. 
S.  C.  M'Daniel  v.  Hughes,  3  East,  367. 


FOREIGN  LAWS. 
(And  see  Action  on  the  case,  pi.  72.) 


1.  In  an  action  for  money  paid,  to 
prevent  the  defendant,  an  inmnt,  from 
being  arrested  in  Scotland,  it  lies  upon 
him  to  prove,  that  by  the  laws  of  that 
country,  his  infancy  would  have  been  a 
defence  to  the  present  action,  if  it  had 
been  brought  there.  Male  v.  Roberts,  3 
Esp.  163,     Eldon,  C.  J.  1800. 

And  see  Mure  v.  Kaye,  4  Taimt.  34. 
As  to  arrests  for  debt  in  the  Isle  of  Man, 
see  Appendix  VII. 

2.  Where  the  validity  of  an  agree- 
ment is  impeached  by  an  objection 
founded  on  the  written  law  of  the  coun- 
try in  which  it  was  made,  the  law  must 
be  proved  by  the  production  of  an  au- 
thenticated copy.  Clegg  v.  Levy,  3 
Campb.  166.  Ellenborough,  C.  J.  1812. 
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3.  S.  P.  MxLlar  v.  HetnncA,  4  Campb. 
155.     ]^aiborough»  C.  J.  1812. 

4.  And  it  is  stated  to  have  been  held, 
that  the  unwritten  law  of  a  foreign  coun- 
try, can  only  be  proved  by  documents 
•properly  authenticated.  BoehUinck  v. 
SchneideTf  fingliaj  oisignee  of  Crane, 
3  Esp.  58.     Kenyon,  C.  J.  1799. 

And  that  the  court  of  K.  B.  refused 
or  discharged  a  rule  for  a  new  trial, 
moved  for  on  the  supposed  admissibility 
of  parol  evidence.    IhUL 

Sed  vide  3  Campb.  167. 

5.  An  instrument  of  divorce  under  a 
seal,  purporting  to  be  that  of  the  syna- 
gogue at  Leghorn,  cannot  be  given  in 
evidence  without  proving  the  law  of  the 
country  by  witnesses.  Ganer  v.  Lady 
Lanetborott^A,Teake,  17.  Kenyon, C.J. 
1790. 

And  see  Fremouli  v.  Dedire,  1  P. 
Williams,  429;  Feaubert  v.  Turst,  1 
Brown,  P.  C.  38. 


FRAUDS,  STATUTE  OF. 

A.  Leases. 

(a)  When  binding^ 

(b)  How  assigned. 

(c)  How  surrendered* 

B.  Sale  op  lands. 

(a)  What  a  sufficient  signing. 

(b)  Agent,  who  shall  he. 

C.  Sale  op  goods. 

(a)  What  shall  he  a  sufficient  <2e- 

livery. 

(b)  Signmg  hy  the  party,  what  suf" 

fidentm 

(c)  Act  of  agent,  whert  binding. 
D.  Promises  on  behalf  op  third 

PERSONS. 

(a)  Original  undertaking. 

(b)  Collateral  undertaking. 

E.  Will  op  lands. 


A.  Leases. 

(And  see  Landlord  and  tenant.) 

A.  (a)  When  Unding. 

1.  An  indorsement  on  the  draft  of  a 
lease,  siened  by  the  intended  lessee, 
whereby  he  requests  the  lessor  to  dispose 
of  the  premises,  as  it  vjill  he  inconvenieni 
for  him  to  fulfil  his  agreement,  satisfies 
the  statute*  ^ippey  v.  Derrison,  5  Esp* 
191.    EUenborough,  C.  J.  1805. 

2.  A  verbal  agreement  to  take  lodg- 
ines  from  a  future  day,  is  an  agreement 
reuiting  to  the  interest  in  land,  and  may 
be  abandoned  where  there  has  been  no 
part  execution  by  entering  on  the  pre- 
mises, although  the  lessor,  before  the 
time  is  arrived  for  taking  possession, 
has,  at  the  request  of  the  lessee,  removed 
the  advertisement  of  lodgii^  from  his 
window.  Inman  v.  Stamp,  1  Stark.  12. 
EUenborough,  C.  J.  1815. 

A*  (b)  How  assigned. 

3.  Assignment  of  a  lease  from  year 
to  year,  otherwise  than  by  deed  or  note 
invrriting,  is  void.  Bot&igy.  Martin, 
1  Campb.  318.  Macdohald,  C.  B.  Sus- 
sex,  1808. 


A«  (c)  How  surrendered. 

4.  Nor  can  such  a  lease  be  surren* 
dered  to  the  lessor  by  parol ;  therefore 
a  yearly  tenant  who  quits  in  the  middle 
of  a  quarter,  under  a  verbal  licence  from 
the  landlord,  is  bound  to  pay  rent  to  the 
end  of  the  year.  MoUett  v.  Brayne^ 
2  Campb.  103.  EUenborough,  C.  J. 
1809. 

And  the  court  refused  a  rule  for  a 
new  triaL    Ibid.^ 

N.  The  premises  were  unfurnished 
apartments  m  a  house  occupied  by  the 
lessor.  The  tenant  qiiitted  on  29th 
December,  and  the  apartments  remained 
unoccupied  tiU  after  lady-day,  so  that 
another  year  had  besun  without  a  regu- 
lar notice  to  quit;  but  the  action  was 
brought  in  JpnA  S.C.HSS. 
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S.  S.  P.  Th(muon  v.  IFiUon,  2  Stark. 
88 1 .    Ellcnboroogh,  C.  J.  1818. 

And  see  Samvagev.  Dupuis,  3  Taunt. 
410. 


B.  Sale  op  land^^ 
B»  (a)  What  m  imffieient  mymm^ 

6.  An  Agreement  for  the  sale  of  a 
liouse  in  the  hand- writing  of  the  vendor, 
beginning  «*  I.  A.  B.  .agree  to  sell,  &c/' 
but  subscribed  only  by  the  vendee,  is 
binding  on  both  parties.  Knight  v. 
Crockjord,  1  Esp.  189.  Eyre,  C.  J. 
1794. 

S. P.as  toa will.  Lemayne  v.  Stanley^ 
3  Lev.  1. 

Ace.  Vinn.  Inst  Heineccii,  292,  n.  2. 
And  see  1  FonbL  Tr.  Eq.  190.  Allen  v. 
Bennet,  3  Taunt.  169;  Welford  v. 
Beezley,  1  Wils.  1 18 ;  Cooke  v.  Tombsy 
2  Anst.  420. 


B.  (b)  Agentf  who  thatl  he* 

7.  An  auctioneer  is  not  an  asent  for 
both  parties  in  a  sale  of  lancb;  and 
an  entry  made  by  him  will  not  bind  the 
bidder.  Stansfield  v.  Johmon^  1  Esp. 
101.    Eyw,  C.  J.  1794. 

8.  S.  P.  ruled  m  Watkny.  Qmitable, 
2  Esp.  659.    Eyre,  C.  J.  1798. 

And  the  court  of  C.  P.  dischaived  a 
rule  for  settine  aside  nonsuit,  i^u^and 
1  Bos.  and  Pull.  306. 

S.  P.  BuckmasUr  v.  Harrop,  7  Ves. 
341.  SedvideS.C.13Ves.456,73.  Coles 
V.  Trecothich^  9  Ves.  234,  49.  S.  C 
1  Smith,  233,  61 ;  JTaOer  v.  Hendon, 
5  Vin.  Abr.  524,  pi.  45 ;  Emrnmwti  v. 
Heelis,  2  Taunt.  38,  43;  Hinde  v. 
irhitehcu$e,  7  East,  559,  65.  S.  C.  3 
Smith,  528,  32 ;  WMe  v.  Proetar^  4 
Taunt  209;  Clinan,  v.  Cooke,  1  Sch. 
and  L.  31. 

9«  Nor  is  the  rescinding  of  a  contract 
so  made,  a  sufficient  consideration  for  a 
new  promise.  JFalher  v.  Constable^  ufe' 
supra. 

See  Bahir  v.  Smith,  T.  Raym.  400, 
cited,  as  to  a  promise  in  consideration 
of  discharging  the  defendant  from  a 
promise  of  marriage. 


C.  Sale  op  Goods, 

C.  (a)  What  shall  he  a  sufficient  deUoerf* 
(And  see  Stoppage  in   tbansitu, 

VENDOR  AND  PURCHASER,   B.) 

10.  An  order  from  the  vendor  for  the 
delivery  of  ^oods  served  upon  his  ware* 
houseman,  is  a  sufficient  delivery  to  the 
vendee.  SearleetalU  v.  Reeves,  2  Esp. 
598.     Eyre,  C.  J.  1797. 

1 1 .  So  the  taking  of  a  sample  as  part 
of  the  bulk  sold,  is  a  part  delivery  with- 
in the  statute.  Taher  and  another  v. 
West,  Holt,  178.     Gibbs,  C.  J.  1816. 

12.  So  the  delivery  of  such  sample  to 
the  purchaser*s*agent.  Klvnitz  v.  Surry, 

5  Esp.  267.     EUenborough,  C.  J.  1805. 
S.  P.  Hrnde  V.  Whitehouse,  7  East, 

558.  3  Smith,  528,  S.  C. 

13.  Upon  a  sale  of  wine,  vendor's 
clerk  cuts  off  tlie  spills  from  the  casks, 
and  marks  them  with  the  purchaser's 
initials  in  the  presence  of  both  parties. 
This  is  a  sufficient  delivery.     Jndersom 

Scot,  1  Campb.  235,  n.  Ellenbo- 
rough,  C.  J.  1806. 

14.  The  shipping  of  goods  in  the 
same  manner  as  in  previous  dealings,  is 
an  acceptance  and  actutd  receipt  by  the 
purchaser,  within  the  statute  of  frauds. 
Hart  and  another  v.  Sattley,  3  Campb. 
528.    Chambre,  J.  1814. 

See  Jstey  v.  Emery,  4  Bi.  &  S.262. 

C«  (b)  Signing  hy  f^  party,  what  suf-^ 
jkimt. 

15.  Semble,  that  the  delivery  of  a 
biU  of  parcels,  in  which  the  name  of 
the  vendors  is  printed^  is  sufficient 
Saunderson  v.  Jackson  and  HaaMm,  3 

».  180.    Eldon,  C.  J.  1800. 
P.  ace.  Schneider  v.  Norris,  2  M. 

6  S.  286. 

16.  At  all  events,  a  letter  siened  by 
the  vendor  referring  to  the  or&r,  wiU 
take  the  case  out  of  the  statute.    Ibid. 

And  the  court  of  C.  P.  dischaxeed  a 
rule  for  a  new  triaL  2  Bos.  and  Full. 
238. 
And  see  Allen  v.  fieiin^,  3  Taunt 
19.  1  Fonb.  Treat.  Eq.  190.  Welford 
y.Beezley,  1  Wils.  118. 
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17.  A  note  signed  by  the  vendor  only, 
mnd  not  specifying  the  name  of  the  ven^ 
deej  is  insufE[cient«  Champion  ▼.  Plum" 
mer^  5  £sp.  240.  Mansfield,  C.  J.  1805. 

And  the  court  discharged  a  rule  for 
setdng  aside  nonsuit    1  N.  R.  252. 

As  to  the  second  point,  see  Egerton  v. 
MaUhewSy  6  East,  307.  Selw.  N.  P. 
773,  n*  13.  Allen  v.  Bennet,  3  Taunt. 
169. 

18.  Where  several  pieces  of  goods 
are  bought  at  the  same  time,  but  at 
separate  prices,  and  the  purchaser  writes 
his  name  upon  one  of  the  pieces  for  the 
purpose  of  denoting  that  he  has  bought 
It,  tne  sale  is  binding  for  the  piece  that 
is  marked,  but  not  for  the  others.  Hodg^ 
9on  V.  Le  Bret^  1  Campb.  233.  Ellen- 
borough,  C.  J.  1808. 

19.  Where  the  same  broker  is  em- 
ployed by  seller  and  buyer,  the  entry  in 
the  broker's  book,  signed  by  him,  binds 
the  bargain.  Neither  party,  therefore, 
can  disaffirm  the  contract  by  refusing  to 
accept  from  the  broker  the  bought  and 
9old  notes,  which  are  merely  copies  of 
such  entry.  Heyman  v.  Neale^  2  Campb. 
337.     Eflenborough,  C.  J.  1809. 

20.  But  where  the  vendor  counter- 
mands the  authority  of  the  broker  before 
the  contract  is  reduced  into  writing, 
though  after  a  verbal  agreement  for  the 
sale  of  the  goods,  no  action  will  lie  for 
the  non-delivery.     Farmer  v.  Robinson^ 

2  Campb.  339,  n.  Ellenborough,  C.  J. 
1805. 

C.  (c)  Act  of  agentf  where  binding* 

21.  A  memorandum  made  by  the 
vendor's  broker,  with  the  bought  and 
sokl  notes  copied  therefrom,  and  deli- 
vered to,  and  accepted  by,  each  party, 
will  bind  both,  ttucker  v.  Cammeyer^ 
1  Esp.  105.    Kenyon,  C.  J.  1794. 

S.  P.  Hindt  V.  Whitehouse,  7  East, 
559,69.  S.  C.  3  Smith,  528, 36.  And 
sec  Simon  v.  Mettmer^  1  Bla.  599.  S.  C. 

3  Burr.  1921;  Cooper  v.  Smith,  15  East, 
105,  8;  Blagden  v.  Bradbear,  12  Yes. 
466,  72;  BuckmoMterv.  Harrop,  13  Ves. 
456,  72,  3 ;  6  Ves.  782 :  8  Ves.  250. 

22.  And  semble,  that  a  broker's  bought 
and  sold  notes  bind  the  parties,  without 
an  entry  in  the  broker's  book.  Dickenson 
V.  Uluml  and  others,  1  Stark.  128.  El- 
lenborough, C.  J.  1815. 


23.  If  the  agent  of  the  vendor  is  en* 
trusted  by  both  parties  with  the  drawing 
up  of  the  terms  of  the  contract,  his 
signature  will  bind  the  vendee.  Hicks 
V.  Hankin,  4  Esp.  114.  Heath,  J.  Hert- 
ford, 1802. 

24.  A.  is  instructed  by  B.  and  C.  to 
act  as  their  broker  in  a  treaty  for  the 
purchase  and  sale  of  sumach.  B.  after- 
wards  tells  A.  that  he  has  concluded  the 
bargain,  and  directs  him  to  prepare  the 
bought  and  sold  notes,  which  are  for- 
warded to  the  parties  accordingly.  C* 
does  not  return  the  note,  but  in  the 
course  of  two  days  expressed  his  regret 
at  having  sold  the  sumach.  A.'s  autno- 
rity  continued  down  to  the  time  of  his 
minuting  the  agreement.  Chapman  v. 
PaHridge,  5  Esp.  256.  Mansfield,  C.  L 
1805. 

25.  Defendants  employed  an  ag^ent  to 
purchase  prize  goods,  and  the  auctioneer 
vnrote  the  agent's  initials,  with  the  prices 
in  the  printed  catalogue,  against  the  lots 
sold  to  him.  The  defendants  afterwards 
wrote  to  the  agent  recognizing  the  pur- 
chase. Held,  that  the  entry  in  the 
catalogue,  coupled  with  the  defendant's 
letter,  constituted  a  sufficient  memoran- 
dum within  the  statute.  PhiUimore  and 
others  V.  Barry  and  another,  1  Campb. 
513.     Ellenborough,  C.  J.  1808. 

Ace.  Allen  v.  Sennet,  3  Taunt,  169. 
And  see  Saunderson  v.  Jackson,  2  B. 
k  P.  238;  Egerton  v.  Matthews,  6 
East,  307.  S.  C.  2  Smith,  389;  CAom- 
pion  V.  Plummer,  1  N.  R.  252. 

26.  A  vendor,  writing  the  contract- of 
sale  under  the  dictation  of  the  vendee,  is 
not  an  authorized  agent  for  the  latter, 
within  the  meaning  of  the  statute. 
JFright  v.  Dannah,  2  Campb.  203.  El- 
lenborough, C.  J.  1809. 

And  see  Cooperr.  Smith,  15  East,  103. 

D.  Promises  on  behalf  of  third 

PERSONS. 

(And  see  Agreement,  A.  (b).) 

D.  (a)  Original  undertaking. 

26.  Where  the  vender  refuses  to  de- 
liver goods  on  the  credit  of  the  vendee, 
and  a  stranger  undertakes  absolutely  to 
pay  the  amount,  the  promise  need  not 
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be  in  writing.    Croft  v.  SnuUlwood,  1 
Esp.  121.    Eyre,  C.  J.  1793. 

And  see  Matson  ▼.  Wharam^  2  T.  R. 
80 ;  Ander9ony.  Hayman^  1  H.Bla.  120; 
Legge  v.  Gibson^  Selw.  787,  n. ;  Sadler  v. 
Patne,  Sav.  123.    Fitzg.  302. 

27.  An  accommodation  acceptor, 
who  defends  an  action  at  the  request  of 
the  drawer,  may  recover  the  costs,  as 
money  paid  to  the  use  of  the  latter, 
without  an  undertaking  in  writing. 
Howes  V.  Martin,  1  Esp.  162.  Kenyon, 
C.  J.  1794. 

28.  Where  a  coachmaker  who  has  a 
lien  upon  a  carriage  for  repairs,  delivers 
it  up  to  a  third  person  on  a  promise  to 
pay  the  charges,  it  is  not  within  the 
statute.  Houlditch  et  alU  v.  Milne,  3 
Esp.  86.    Eldon,  C.  J.  1800. 

29.  A.  having  goods  in  his  possession 
which  are  liable  to  a  distress  for  rent 
due  from  B.,  promises  the  landlord  to 
pay  the  rent.    No  writmg  is  necessary. 


And  see  Tomlimon  v.  Gill,  Amb.  330 ; 
Read  v.  Nash,  1  Wib.  305 ;  Williams  v. 
Lea'per,  3  Burr.  1886.  S.  C.  2  Wils.3Q8 ; 
Casaingr.  Auhert,  2  East,  325;  Bar- 
rellv.  Trussell,  4  Taunt.  117. 

D.  (b)  CoUaUral  undertaking. 
(And  see  post,  Merqer,  pi.  1.) 

30.  A  promise  by  the  indorser  of  a 
« dishonoured    note   to    indemnify  the 

holder  if  he  will  sue  the   drawer,   is 
within  the  statute.  Wincku>orth  v.  Mills, 
2  Esp.  484.    Kenyon,  C.  J.  1796. 
Sed  vide  Read  v.  Nash,  1  Wib.  305. 

31.  A  person  pretending  to  be  autho- 
rized by  an  election  committee,  orders  a 
tavem-Kceper  to  entertain  voters,  and 
promises  verbally,  to  see  him  paid.  He 
cannot  be  sued  upon  the  promise ;  or  for 
goods  sold;  but  is  liable  to  an  action 
on  the  case  for  the  misrepresentation. 
Thompson  v.  Bond^  1  Campb.  4.  Ellen- 
borouffh,  C.  J.  1807. 

And  see  Vendor  and  Purchaser, 
C.  post. 

.  32.  "  I  guarantee  the  payment  of 
any  goods,  which  J.  S.  delivers  to  J. 
N."  contains  a  sufficient  statement  of 
the  consideration,  though  no  cross  ac- 
tion would  lie  for  the  non-delivery  of 
the  goods.    Stapp  for  StedtJ  v.  Lill, 


1  Campb.  242.    EUenborough,  C.  J. 
1808. 

And  the  court  of  K.  B*  refused  a  rule 
for  setting  aside  the  verdict,  Pnd.  and 
9  East,  348. 

33.  S.  P.  admit :  Warrington  et  alt 
V.  Furher  and  Warrington,  o  Esp.  89. 
Ellenborough,  C.  J.  1807. 

34.  But  a  written  proposal  to  pay  a 
moiety  of  the  debt  oi  another,  it  the 
creditor  will  on  the  morrow  discharge 
the  debtor,  was  held  not  to  be  binding, 
unless  the  proposal  were  accepted  m 
writing,  bhnmt  v.  Hill,  1  Stark.  10. 
Ellenborough,  C.  J.  1815. 


E.  Will  op  lands. 

35.  To  prove  the  execution  of  a  will 
of  lands,  it  is  primd  facie  sufficient  to 
call  one  of  the  subscribing  witnesses. 
Doe  d.  Stuishury  ux.  et  alU  v.  Smith  et 
ux.  1  Esp.  391.    Kenyon,  C.  J.  1795. 

Ace.  Longford  v.  Jayrc,  1  P.  Wms. 
741.  And  see  Holdfast  v.  Dowsing,  2 
Stra.  1253.  S.C.  lBla.8.  Bull.  N.P. 
264;  Gilb.  Ev.  69 ;  DyreU  v.  Glasscock, 
Skinn.  413. 


GAME. 

A.  Penalties. 

(a)  Where  they  attach. 

(b)  How  recoverable, 

B.  Gamekeeper. 


A.  Penalties. 
A.  (a)  Where  iheg  attach, 

1.  An  unqualified  person  killii^ 
game  by  accident,  incurs  no  penalty. 
Moltony.  Cheesely,  1  Esp.  123.  Buller, 
J.  1788. 

2.  Secus,  if  he  afterwards  carry  away 
the  game.    Ibid. 

3.  Only  one  penalty  can  he  recovered 
under  5  Ann,  cap.  14.  for  one  act. 
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though  such  act  be  in  contravention  of 
cQstinct  branches  of  the  statute.    Hmt, 

Ace.  Rex  V.  Lovett,  7  T.  R.  152. 
And  see  an  observation  on  the  principal 
case,  Selw.  840,  and  10  East,  21  n. 

See  also  Marriott  v.  Shaw^  1  Comyns's 
Rep.  274 ;  Regirui  v.  MalthewSy  10  Mod. 
26;  Crepps  v.  Burden^  Cowp.  640; 
Brooke  v.  MUltken,  3  T.  R.  509 ;  Rex  v. 
Bliasdale,  4  T.  R.  809;  Rex  v.  Swallow, 
8  T.  R.  284 ;  post,  Penal  action,  A. 
(g);  MSS.D.70. 

4.  The  penahy  of  50Z.  under  25  Geo. 
3.  cap.  10  and  15,  did  not  attach  upon 
a  mere  refusal  to  produce  the  certificate. 
The  party  must  also  have  refused  to 
give  hia  name  and  residence.  Molton  v. 
Rogers,  4  Esp.  215.  EUenborough,  C. 
J.  1802. 

And  see  52  Geo.  3.  cap.  93 ;  Sched.  L. 
rulell,  12, 13, 16. 

5.  An  unqualified  person  may  join 
one  who  is  qualified^  provided  he  be  not 
himself  a  principal  using  his  own  dogs. 
Ibid. 

5.  P.  Lewis  V.  Taylor,  1 6  East,  49. 

6.  And  where  the  unqualified  person 
comes  into  the  field  with  his  own  dogs, 
the  penalty  does  not  attach,  if  the  dogs 
were  brought  there  on  a  loan  to  the 
qualified  sportsman.     Ibid, 

7.  But  the  defendant  must  eive  satis* 
fiactory  proof  of  the  qualification  of  the 
person  ne  joins.  Clarke  v.  Broughton, 
3  Campb.  328.  EUenborough,  C.  J. 
1813. 

N.  But  Stat.  52  Geo.  3.  cap.  93. 
sched.  L.  requires  certificates  to  be  taken 
out  by  all  persons  assisting,  in  any  man- 
ner, in  the  taking  or  killiii^  of  game,  &c. 


A.  (b)  How  recoverable. 

8.  Whilst  the  law  gave  part  of  the 
penalty  for  killing  game  to  the  poor  of 
the  parish,  the  name  of  the  parish  was 
matter  of  substance;  but  the  whole 
penalty  being  given  to  the  informer,  by 
2  Geo.  3.  cap.  19.  s.  5.  the  parish  stated 
in  the  declaration  is  now  considered 
merely  as  a  venue ;  and  the  offence  may 
be  shewn  to  have  been  committed  in 
any  other  parish  within  the  county. 
Clark  V.  Taylor,  3  Esp.  219.  Kenyon, 
C.  J,  Hertfoid,  1800. 


B.  Gamekeeper. 

9.  Under  3  Geo.  1.  cap.  11.  s.  1.  it 
was  not  necessary  that  a  deputation  to 
an  unqualified  gamekeeper,  not  being  a 
servant  to  the  lord,  should  express  that 
he  was  appointed  to  take  ana  kill  the 
game  for  the  sole  use  of  the  lord.  Spurrier 
V.  Vale,  1  Campb.  457.  Macdonald,  C. 
B.  Chelmsford,  1808,  and  K.  B.  1808. 

10.  And  the  presumption  of  law  would 
be  that  he  was  appointed  for  that  pur- 
pose until  the  contrary  appeared.    Ibid. 

11.  Under  this  act  corporations  were 
not  excluded  from  appointing  unquali- 
fied persons  to  be  gamekeepers.    Ibid. 

N.  These  questions  are  set  at  rest  by 
48  Geo.  3.  cap.  93.  sect.  2. 


GAMING. 

A.  Gaming  contra ct,  when  valid. 

(a)  Action,  when  marntainable  on 
original  contract. 

(b)  On  a  collateral  contract. 

B.  Gaming  contract,  when  void. 

(a)  As  against  public  policy. 

(b)  BystatuU. 

C.  Contract,  how  avoided. 

(a)  By  action. 

(b)  By  plea. 

A.  Gaming  contract,  when  valid. 

A.    (a)    Action^  when  maintainable  on 
the  original  contract. 

1.  Where  A.  bets  100/.  that  he  will 
trot  two  horses  16  miles  in  two  hours, 
he  may  divide  the  labour  between  the 
two  horses  in  any  manner  he  thinks 
proper.  Robson  v.  Hall,  Peake,  127. 
Kenyon,  C.J.  1792. 

N.  No  observation  seems  to  have  been 
made  on  the  illegality  of  the  wager; 
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thouffh  it  appetn  to  have  been  c%>jec* 
tionable,  as  well  in  respect  of  the  amount* 
as  of  the  subject  matter.  See  BlaxUm  v. 
Py«,  2  Wils.  309;  ClayUm  v.  Jennings, 
2'Bla-  706 ;  Ximenes  r.  Jaques^  6T.  R. 
499;  WhaUy  y. Pajot,  2 Bos.  &  Pul.  51. 

2.  Money  fairly  won  at  all  fours  may 
be  recovered  where  the  sums  won  and 
lost  in  the  course  of  the  sitting,  at  no 
time  exceed  10/.  Bulling  v.  rrostf  1 
Esp.  235.    Kenyon,  C.J.  1794. 

N.  This  is  stated  to  have  been  consi- 
dered as  an  action  of  the  first  impres- 
sion ;  but  see  EggUton  v.  Lewin^  3  Lev. 
118 ;  Sherhon  v.  Colbach,  2  Vent  175 ; 
Wkitgrave  v.  Chanceyf  1  Lutw.  180,  in 
which  it  was  decided  that  3,  general  inde- 
hitatui  would  not  lie. 

3.  So  an  action  will  lie  upon  a  wager 
of  four  guineas  against  six,  upon  a  bond 
Jide  horse  race ;  such  race  heme  for  50/. 
or  upwards.  M*Alletter  v.  Haden,  2 
Campb.  438.  Lawrence,  J.  Stafford. 
1810. 

Ace.  dictum  per  Lord  Kenyon,  3  T. 
R.  706. 

And  see  BlaxUm  v.  Pye,  2  Wils.  309 ; 
Johnsonv.  -Bdim,  4  T.  R.  1 ;  Whaley  v. 
Pajat^  2  Bos.  &  Pul.  51. 

4.  An  action  may  be  maintained  on  a 
wager  of  a  rump  and  dozen,  on  the  ages 
of  the  parties.  Hussey  v.  Crickett,  3 
Campb.  168.  Mansfield,  C.  J.  1811, 
andC.?.  E.  1812. 

5.  And  if  a  dinner  be  ordered  by  a 
person  authorized  by  the  respective  par< 
ties,  and  the  winner  pay  the  amount  of 
the  tavern  bill,  it  is  money  paid  to  the 
use  of  the  loser.     Ibid* 

6.  Horses  to  run  for  sweepstakes  to 
be  entered  before  31st  March ;  all  dis- 
putes to  be  decided  by  the  stewards;  who 
pronounce  in  favour  of  a  horse  entered 
1st  April.  In  an  action  against  the 
clerk  of  the  course,  by  the  owner  of  a 
horse  entered  in  time,  the  court  will  not 
open  the  award  of  the  stewards,  unless 
firaud  or  partiality  can  be  shewn.  Mil" 
hum€  V.  Oliver.  Ellenborough,  C.  J, 
GuildhaU,  December,  1810.    IdSS. 

7.  A  party  laving  a  wager  on  the 
identity  of  a  third  person,  cannot  set  it 
aside  on  the  ground  that  the  opposite 
party  had  received  certain  information 
that  he  was  mistaken.  Bland  v.  Collett, 
4  Campb.  157.    Gibbs,  C.  J.  1815. 

8.  And  it  is  too  late  for  hiro,  on  dis 


covering  his  mistake,  to  countermand 
the  authority  of  the  stake>.hol(kr  to  pay 
over  the  money  betted.*   Ibid. 

A.  (b)  Upon  a  collateral  eoniracL 

9  Money  lent  upon  a  parol  contract 
for  the  purjxMc dTgaming, is  recoverable 
in  assumpsit  Wettenhall  v.  JFood^  1 
Esp.  18.     Kenyon,  C.  J.  1 793. 

S.  P.  Barjeau  v.  Walmdey,  2  Stra. 
1249 ;  Robmson  v.  Bland,  1  Bla.  234, 
47,  60, 1,  2.     S.  C.  2  Burr.  1077,  80. 

Ace.  Aldnbrookv.  Hall,  2  Wils.  309; 
Vau^han  v.  WJutcomb,  2N.R.  413. 

lO.  A.  having  laid  a  wa^er  with  B., 
admits  C.  to  a  share;  A.  wins  and  pays 
C.  his  proportion ;  but  before  any  tni^ 
is  paid  by  B.  he  destroys  himself.  A. 
may  recover  back  the  pajrment  from  C. 
Simpson  v.  Bliss,  Holt,  273.  Gibbs,  C. 
J.  1816. 

B.  Gaming  contract,  when  void. 

B.  (a)  At  common  law. 

12.  A  wager  uoon  the  contii^ency  of 
a  peace  between  ttiis  country  and  a  state 
with  which  it  is  at  war,  is  illegal.  La^ 
caussade  v.  WhiU,  2  Esp.  629.  Kenyon, 
C.J.  1798. 

S.  C.  7  T.  R.  535.  S.  P.  Foster  ▼. 
Thackery,  1  T.  R.  57  n ;  Aubert  ▼. 
JFalsh,  3  Taunt.  267, 

And  see  GilbeHv.Sykes,  16  East,  1^. 

Sed  vide  Dupays  ^.Shepherd,  12Mod« 
216. 

13.  The  judge  at  nisi  prius  will  stop 
the  trial  of  a  cause  where,  upon  the 
openii^  of  the  pleadings,  it  appears  that 
the  point  in  issue  is  a  wager  on  a  ques- 
tion of  law,  in  which  the  parties  have  no 
interest.  Henkin  v.  Oerss,  2  Campb. 
409.  Ellenborough,  C.  J.  and  K.  B.  E. 
1810. 

S.  C.  12  East,  248.  And  see  Bro«m 
V.  Leeson,  2  H.  BL  43 ;  Grantham  v. 
Hawley,  Hob.  132;  Good  v.  EUioti,  3 
T.  R.  693;  Anon,  Bunb.  17;  AftdUe- 
field  V.  Hepgin,  1  Anst.  133. 

14.  An  action  cannot  be  maintained 
on  a  wager  which  in^lves  ludicrous  in- 
quiries, tending  to  the  degradation  of 
courts  of  justice.  Squires  y.  JFhisken,  3 
Campb.  140.  Ellenborough  C.  J.  1811. 

13.  Or  upon  a  wager  whether  an  un- 
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married  woman  will  be  delivered  of 
t  child.  DUchbum  v.  Goldsmith^  4 
Campb.  152.    Gibbs,  C.  5*  1815. 

B.  (b)  By  statute. 

16.  A  cock-fighty  and  consequently  a 
wager  on  the  event,  are  illegal.  No 
action  will  lie  therefore  to  recover  the 
amount  of  such  wager.  Squires  v.  JFhis^ 
Aen,  3  Campb.  140.  Ellenboroughy  C. 
J.  1811. 

Ace.  4  Com.  Dig.  Justices  of  the 
Peace,  B.  42.    And  see  11  Co.  89  b. 

C.  Contract^  how  avoided. 

C.  (a)  By  action. 

17.  Held»  that  money  paid  by  one 
party  to  an  illegal  wager  to  the  other, 
might  be  recovered  after  the  event  has 
been  decided  against  the  plaintiff.  La^ 
ccmssade  v.  Wkite^  2  Esp.  629.  Ken- 
yon,  C.  J.  1798. 

And  the  court  of  K.  B.  refused  a  rule 
to  set  aside  verdict.  Hid.  and  7  T.  R. 
535. 

Sed  vide  Hawson  v.  Hancock^  8  T.  R. 
575 ;  Vandyck  v.  HewiH,  1  East,  96,  8 ; 
LMock  v.  PotU^  3  Smith,  401 ;  Oom 
r.  Bruce,  12  East,  225,6;  Clayton  v. 
Dilly,  4  Taunt.  165.  Ante,  Assump- 
sit, pi.  84.   Post,  Insurance,  pL  74. 

C.  (b)  By  flea. 

18.  Where  the  defendant  pleads,  in 
avoidance  of  a  bond,  that  it  was  given 
to  secure  money  won  at  a  certain  game^ 
called  faro,  the  particular  game  is  part 
of  the  issue,  and  must  be  proved.  Maz- 
xmghi  V.  Stephenson,  1  Campb.  291. 
Mansfield,  C.  J.  1808. 

And  see  Calhome  v.  Stockdale,  1  Stra. 
495. 


GAOLER. 

A.  Liability,  for  extortion. 

(a)  Civil.' 

1.  Money  had  and  received  will  lie 
^lainst  a  gaoler  who  takes  from  a  pri- 
soner a  larger  sum  for  a  bed  than  is  air 


lowed  by  the  printed  regulations  of  the 
magistrates,  though  such  overcharge 
may  have  been  sanctioned  by  custom, 
the  accounts  passed  by  the  justices,  and 
the  amount  paid  over  to  the  use  of  the 
county.  MtUet  v.  Ariit  3  Esp.  231. 
Kenyon,  C.  J.  1800. 
S.  C.  Selw.  88  n. 


IMPRISONMENT. 


(And  see  ante,  Action,  pi.  12;  Action 

ON  THE  CASE,  A.  (g) ;  p08t,OFFICER, 

B. ;  Trespass,  A.) 

A.  What  amounts  to  an  impri- 
sonment. 

B.  When  Justifiable. 


A.  What  amounts  to  an  impri- 
sonment. 

1.  A  warrant  of  commitment  against 
a  party  previously  in  custody  is  not  an 
imprisonment,  except  where,  in  conse- 
quence of  such  warrant,  he  is  confined 
to  narrower  bounds.  Crowley  v.  Imfey 
and  others,  2  Stark.  261.  EUenbo- 
rough,  C.J.  1817. 

2.  The  giving  of  a  party  in  charge  to 
a  constable,  who  does  not  take  posses- 
sion of  his  person,  will  not  support  an 
action.  Simpson  v.  Hill,  1  Esp.  431. 
Eyre,  C.  J.  1795. 

3.  If,  while  B.  is  in  the  act  of  un- 
lawfully putting  A.  in  irons,  C.  commit 
an  assault  upon  the  latter,  he  is  guilty 
of  the  false  imprisonment  jointly  with 

B.  Boyce  v.  Douglas,  1  Uampb.  60. 
EUenborough,  C.  J.  1807. 

6.  When  justifiable. 
(And  see  ante,  Felony,  pi.  21.) 

4.  A.  being  in  the  custody  of  a  watch- 
man, B.  encourages  him  to  resist.  This 
will  justify  the  imprisonment  of  B. 
White  V.  jSdmunds  and  others,  Peake, 
89.     Kenyon,  C.  J.  1791. 

5.  A  sheriff  is  not  bound  to  set  at 
liberty  a  party  arrested,  unless  he  re- , 
ceive   a   written   dischATfi;e   from   the 
pliuntiff.    Taylor  v.  Brander  and  Tebbs, 
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Amfft  of  Londatif  1  Etp.  45.  Kenyon, 
C.  ri793. 

And  see  Ifithen  y.  HefOey^  1  Roll. 
Rep.  241»  2;  JFalden,  y.  Fessey^  Latch. 
17,  19.    Sed  vide  2  Inst  382. 

6.  After  receiving  such  discharge,  he 
may  detain  the  party  a  reasonable  time, 
to  search  the  office  for  other  writs  against 
him.     Ibid. 

And  see  Withers  v.  Henky,  Cro.  Jac. 
S.  C.  1  Roll.  Rep.  240. 

7.  And  24  or  26  hours  will  not  be 
considered  an  unreasonable  delay.  Ibid, 

8.  The  officer  is  not  bound  to  make 
the  search  until  the  written  discharge 
arrives.    Ibid. 

Strmgar  v.  Stanlack^  Cro.  El.  404. 

9.  Talking  loudly  in  the  street  is  not 
an  offence  which  will  justify  a  watch- 
man in  taking  the  party  into  custody. 
Hardy  v.  Murphy  and  JFedge,  1  Esp. 
294.     Eyre,  Cf.  J.  1795. 

10.  And  the  watchman,  and  a  con- 
stable who  adopts  his  acts,  may  be  sued 
jointly  for  the  imprisonment.     Ibid. 

1 1.  Semble,  that  the  captain  of  an 
Indiaman  may  imprison  a  passen^r  who 
refuses  to  take  the  station  assigned  to 
him  on  the  approach  of  an  enemy. 
Boyce  v.  Bayliffe^  1  Campb.  60.  Ellen- 
borough,  C.  J.  1807. 

Ace.  diet,  per  Heath,  J.  3  B.  &  P.  616. 


INFANT. 

(AndseeManning*sExch.Pra.  139,500.) 
A.  Whbre  bound  by  act  durino 

NONAOB. 

B.  Where  liable  to  action. 

(a)  For  money  embezzled. 

(b)  For  necessaries. 

(c)  On  other  contracts, 

(d)  Upon  new  promise. 

C.  Plea  op  infancy. 

(a)  How  supported. 
(a)  Where  waved^ 

D.  Guardian  on  record. 

(a)  How  far  liable  for  costs. 


A.  Where  bound  by  act  durino 
nonage. 

1.  The  attorney  for  the  plaintiff  in 
ejectment,  brought  on  the  demise  of  an 
infant,  makes  a  bond  fide  compromise 
with  the  tenant,  who  thereupon  attoms 
to  the  infant  The  latter  at  full  age 
cannot  bring  a  new  ejectment  without 
notice.  Doe  d.  Miller  v.  Noden^  2  Esp. 
530.     Kenyon,  C.  J.  1797. 

2.  Though  he  should  have  done  no 
act  to  ratify  the  compromise.   Ibid. 


B.  Where  liable  to  action. 
B.  (a)  For  money  embezzled. 

3.  Semble,  that  assumpsit  lies  against 
an  infant  for  money  embezzled  by  him. 
Bristow  and  others^  assignees^  Sfc,  v. 
Eastman,  Peake,  223,  and  1  Esp.  172. 
Kenyon,  C.  J.  1794. 

B.  (b)  For  necessaries. 

4.  Infant  is  not  liable  for  money  lent, 
though  laid  out  in  the  purchase  of  ne- 
cessaries. Probart  v.  AnoutA,  2  Esp. 
472,  n.     Buller,  J.  1783. 

5.  Or  upon  a  bill  of  exchange,  ac- 
cepted for  necessaries.  Williamson  v. 
Jratts,  spinster^  1  Campb.  553.  Mans- 
field, C.  J.  1808. 

Sed  vide  Williams  v.  Harrison  and 
another,  Carth.  160;  Truemany.  Hurst, 
1  T.  R.  40.  See  also  Fisher  v.  Mowbray, 
8  East,  330. 

6.  But  the  infancy  of  the  drawer  does 
not  affect  the  rights  of  third  persons 
inter  se.  Taylor  v.  Croher,  4  Esp.  187. 
EUenborouffh,  C.  J.  1803. 

Ace.  Haly  v.  Lane,  2  Atk.  182.  Vide 
tamen,  Jeune  v.  Ward,  3  Stark.  330. 

6.  It  furnishes  no  defence  for  the 
acceptor  in  an  action  broi^ht  by  an 
indorsee,  even  where  the  infant  drawer 
has  shewn  his  wish  to  avoid  his  own 
contract  by  requesting  the  plamtiff  to 
deliver  up  the  bill.    ibid. 

8.  In  an  action  for  money  paid  in 
Scotland  to  prevent  the  defendant,  an 
infant,  from  being  arrested  there,  it  lies 
upon  him  to  prove  that  by  the  laws  of 
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that  country  his  infancy  would  have 
been  a  defence  against  tne  present  de- 
mand. Male  ▼•  Roberts f  3  £sp«  163. 
Eldon,  C.  J.  1800. 

And  see  Mure  ▼.  Kaye^  4  Taunt.  34, 

9.  Money  advanced  to  release  an  in- 
fant taken  in  execution^  may  ba  recovered 
as  necessaries.  Clark  v.  Leslie,  5  £sp, 
28.    Alvanley,  C.  J.  1803. 

And  see  Fifdey  v.  Jowle,  13  East,  6. 

10.  But  if  the  infant  was  in  custody 
upon  mesne  procesSf  it  must  be  shewn 
that  the  debt  upon  which  she  was  arrest 
ed  was  for  necessaries.    Ihid, 

1 1.  In  neither  case,  however,  can  the 
lender  recover,  if  his  object  in  advancing 
the  money  was  to  enable  her  to  live  in  a 
state  of  prostitution.    Ibid. 

12.  Regimentals  sold  to  a  member  of 
a  volunteer  corps  are  necessaries.  Coates 
V.  Wilson,  5  Esp.  152.  Ellenborough, 
C.  J.  1804. 

13.  But  not  a  chronometer  sold  to  a 
lieutenant  in  the  navy  out  of  commis- 
sion. Berolles  v.  Ramsay,  Holt.  77. 
Gibbs,  C.  J.  1815. 

14.  The  question  of  necessaries  is  to 
be  governed  by  the  real  circumstances  of 
the  infant,  not  by  his  ostensible  situa- 
tion. Ford  V.  Fothergill,  Peake,  229, 
and  1  Esp.  211.  Kenyon,  C.  J.  1794. 

B.  (c)  On  other  contracts, 

15.  An  infiamt  who  is  a  master  work- 
man, is  not  liable  for  work  done  for  him 
by  an  under-workman  in  the  way  of  his 
trade.  Dilk  v.  Keighley,  2  Esp.  48a 
Kenyon,C.  J.  1796. 

And  see  WTiittingham  v.  Hill,  Cro. 
Jiac  494;  WhywaU  v.  Champitm,  2 
Stia.  1083,  ace.  Cont.  Bull.  N.  P.  154. 
12  Vin.  Abr.  Evidence,  (T.  b.  4.) 

16.  Infancy  is  an  answer  to  a  warranty 
of  the  soim<hies8  of  a  horse.  Howlett 
V.  Haswell,  4  Campb.  118.  Gibbs,  C.  J. 
1815. 

B.  (d)   Upon  new  promise, 

17.  Where  the  defendant,  after  full 
age,  promises  tc  pay  **  when  he  is  able,* ' 
the  plaintiff  must  prove  ability.  Cole, 
executor  of  Cole,  v.  Saxhy,  3  Esp.  159. 
Eldon,  C.  J.  1800. 

18.  But  here  ostensible  circumstances 
ve  sufficient    Ibid. 


II 9.  An  express  promise  after  the  part^ 
becomes  of  age,  should  be  voluntary;  it 
is  not  binding,  if  made  under  the  terror 
of  an  arrest.  Harmer  v.  Killing,  5  Esp. 
102.    Alvanley,  C.  J.  1804. 

S.  P.  Contra.  JFUhepole's  case,  cited. 
Palm.  522. 

20.  And  semble,  that  the  party  should 
be  apprized  of  the  option  allowed  him 
by  law,  to  rescind  or  confirm  his  con- 
tracts.   Ibid, 

Cont.  Palmer,  522.  And  see  Sievens, 
V.  Lynch,  12  East,  38.    Ante»  Bills 

AND  NOTES,  pi.  241. 

B.  Plea  op  inpancy. 

C.  (a)  How  supported. 

21.  To  prove  inTancy,  it  is  sufficient 
to  produce  an  examined  copy  of  the 
parish  register,  and  identify  the  parties 
by  calling  persons  who  know  that  he 
was  bom  about  the  period  expressed  in 
the  register.  Leader  v.  Barry,  1  Esp. 
353.     Kenyon,  C.  J.  1795. 

As  to  the  latter  point,  see  Birt  v. 
Barlow,  Dough  162,  170. 

22.  Where  goods  are  delivered  to  a 
carrier  for  an  mfant  vendee,  he  is  not 
bound,  though  when  the  goods  reached 
him  he  is  of  age.  Griffin  v.  Langfield 
and  wife,  3  Campb.  254.  Ellenborough, 
C.  J.  1812. 

23.  But  a  person  is  bound  by  his  ac- 
ceptance given  when  of  full  age,  though 
he  were  a  minor  when  the  bill  was 
drawn.  Stevens  v.  Jackson  and  another, 
4  Campb.  164.    Gibbs,  C.  J.  1815. 

C.  (b)  JFhere  waved, 

24.  Payment  of  money  into  court, 
with  a  plea  of  iniancy,  is  not  an  admis- 
sion of  the  plaintiff's  right  of  action, 
ultra  the  sum  paid  in.  Hitchcock  r* 
Tyson,  2  Esp.  482,  n.     Buller,  J.  1796. 

D.  Guardian  on  record. 
(And  see  ante,  Evidence,  H.  (i).) 

D.  (a)  How  far  liable. 

25.  A  person  suffering  his  name  to 
appear  as  guardian  on  the  record,  is 
liable  for  costs  to  the  infant's  attorney. 
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as  well  ai  to  the  opposite  party.  Mar- 
nell^  gent.  t.  Pickmoref  2  Esp.  473. 
Kenyony  C.  J.  1796. 


INFERIOR  COURTS. 

(And  see  Mann.  Exch.  Pra.  399,  423. 
Evam  T.  MunkUy,  4  Taunt.  48;  Lees 
V*  Rogerif  tb«  150.) 

A.  Courts  op  requests. 

1.  Semble,  that  an  action  willlie  in 
K.  B.  upon  a  judgment  recovered  in  the 
London  court  of  requests.  Coore  v. 
Kenedavy  3  Esp.  28(».  Kenyon,  C.  J. 
1801. 

Sed  vide  Foatt  v.  Coaiv,  2  Bos.  & 
Pull.  588.  Tidd.  986. 

2.  In  such  action  the  plaintiff  must 
prove,  that  the  defendant  was,  at  the 
time  of  the  judgment,  resident  within  the 
jurisdiction.     Ihid, 

3.  After  the  payment  of  money  into 
court,  a  defendant  cannot  set  up  the 
London  Court  of  Conscience  Act  to  de- 
prive the  plaintiff  of  costs.  Miller  v. 
Williams^  5  Esp.  19.  EUenborough, 
C.  J.  1803. 

4.  To  subject  a  plaintiff  to  costs  under 
this  act,  it  is  not  sufficient  to  shew  that 
he  has  underwritten  policies  at  Lloyd*s, 
without  proving  that  he  is  an  under- 
writer by  trade.    Pnd. 

And  see  Gould  v.  Colyer,  genU  1 
Smith,  334 ;  Jefferies  v.  Watts,  1  N.  R. 
153 ;  Gray  v.  Cook,  8  East,  336. 


INFORMER. 

1.  If  A.  upon  the  suggestion  of  B., 
make  a  seizure  of  naval  stores,  and 
communicate  the  intelhgence  to  the  ad- 
miralty, B.  is  the  party  entitled  to  a 
moiety  of  the  penalty,  under  17  Geo. 
IL  cap.  40.  s.  10.  Rex  v.  Banks,  1  Esp. 
144.    Kenyon,  C.  J.  1794. 

INNKEEPER. 
(And  see  ante,  Carrier,  pi.  13,  note.) 

A.  Liability  to  guests. 

B.  Liability  por  guests. 


A.  Liability  to  guests. 

1.  A  ffuest  taking  exclusive  charge 
himself.  Keeping  the  key,  and  turning 
the  room  into  a  shop,  may  discharge 
the  innkeeper  from  his  common  law 
liability.  Famworth  and  another,  a«- 
signees,  v.  Packwood,  1  Stark.  249.  Holt, 
2U9.     Le  Blanc,  J.  Lancaster,  1816. 

2.  But  if  the  exclusive  possession  of 
the  guest  cease,  the  liability  of  the  land* 
lord  revives.    Ibid, 

3.  An  innkeeper  is  not  responsible  for 
a  loss  from  a  room  occupied  exclusively 
by  the  guest  for  the  purpose  of  exhibit- 
ine  goods  for  sale.  Burgess  v.  Clements^ 
1  Stark.  251,  n.  Richards,  B.  Oxford. 
1815. 

4.  Or  if  the  loss  be  occasioned  by  the 
negligence  of  the  guest.    Ibid, 

And  the  court  of  K.  B.  discharged  a 
rule  for  a  new  triaL  Ibid,  Holt,  211,  lu 

B.  Liability  for  guests. 

5.  An  action  against  the  keeper  of  an 
hotel  for  Washing  done  for  his  guests, 
was  held  not  maintainable,  without 
proof  of  his  being  in  the  habit  of  pay- 
mg  bills  left  unpaid  by  the  guests. 
Callardy.  White,  1  Stark.  171.  Ellen- 
borough,  C.  J.  1815. 

INQUIRY  AND  INQUISITION. 

1.  After  judgment  for  the  plaintiff  oq 
demurrer  to  the  replication,  a  lease 
mentioned  in  the  condition  of  a  bond 
set  out  by  the  defendant  upon  oyer, 
need  not  be  proved.  Collins  v.  R^HJt^ 
1  Esp.  157.     Kenyon,  C.  J.  1794. 

And  see  TheUussonv,  fZetcA^r, DooflHi. 
301,  315;  Green  v.  Heame,  3  T.  iL 
301;  De  Gaillon  v.  VAigle,  1  Bos. 
and  Pull.  368.  2  Saund.  107,  n.  2. 

2.  But  it  is  not  sufficient,  after  de» 
murrer  to  declaration  in  the  usual  form, 
to  put  in  a  bond  having  a  condition 
similar  to  that  mentioned  m  the  sugges- 
tion, without  identifying  the  bond  pro- 
duced with  that  upon  which  judgment. 
Hodgkinson  v.  Marsden,  2  Campb.  121. 
EUenborough,  C.  J.  1809. 

See  ante.  Covenant,  pi.  18,  where  a 
still  greater  degree  of  evidence  appears 
to  have  been  required. 

3.  Upon  a  suggestion  of  breaches  after 
judgment  by  default,  the  plaintiff  mutt 
prove  the  condition  of  the  bond,  and 
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the  award,  indenture,  or  articles,  as  well 
as  the  breaches.  Edwards  v.  Stone^  1 
Wms.  Saunders,  58,  d.  Lawrence,  J. 
Hereford,  1803. 

N.  On  executing  a  writ  of  inquiry, 
where  some  of  the  counts  are  bad,  the 
plaintifl'  may  give  evidence,  and  take  a 
verdict,  upon  the  good  counts  only.  Sym- 
monds  v.  Parminter^  1  Wils.  190.  And 
if  he  incautiously  take  a  general  verdict, 
he  may  in  K.  B.  set  aside  his  own  pro- 
ceedings before  final  j  udgment.  Mitchell 
V.  MUbank,  61.  R.  199.  And  see  Gilb, 
C.  P.  130,  1. 


INSOLVENTS. 


A.  Operation  of  insolvent  acts. 

(a)  Protection  of  insolvents. 

(b)  Disabilities  of  insolvents. 

B.  Composition  with  creditors. 

C.  Deceased  insolvents. 

A.  Operation  of  insolvent  acts. 
(a)  Protection  of  insolvents* 

1.  Where  a  statute  discharges  the 
person  of  an  insolvent  from  debts  con- 
tracted before  a  certain  day,  the  party  is 
not  personally  liable  upon  a  note  given 
to  a  creditor  after  the  day  to  secure  a 
jnior  debt.  Imcos  v.  Winton^  2  Campb. 
443.    Ellenborough,  C.  J.  1810. 

Sed  vide  Marks  v.  Upony  7  T.  R.  305. 

2.  But  with  respect  to  an  indorsee  for 
value,  it  is  a  new  debt,  and  may  be 
recovered  accordingly.     Ibid. 

Ace.  Macdonaldy.  Bovington,4  T.  R. 
825. 

Sed  vide  Sharpe  v.  Iffgrave,  3  Bos. 
and  Pull.  394. 

A.  (b)  Disabilities  of  insolvents. 

3*  Until  assignees  are  chosen,  the  pro- 
perty which  belonged  to  the  insolvent  is 
vetted  in  the  clerk  of  the  peace,  and 
cannot  be  taken  in  execution^  although 


it  remain  in  the  possession  of  the  insol- 
vent. Hindle  v.  Bell  and  another.  Holt, 
161.     Gibbs;  C.  J.  1816. 

4.  If  at  the  time  of  hb  discharge,  the 
insolvent  were  proprietor  of  goods  which 
he  had  pawned,  the  property  vests  in 
the  clerk  of  the  peace,  subject  to  the 
interest  of  the  pawnee.  And  if  the  in- 
solvent, after  his  discharge,  redeem  the 
property,  it  may  be  taken  in  execution 
tor  the  newly  acquired  possessory  inte- 
rest.    Ibid. 

5.  To  defeat  an  action  by  shewing, 
that  after  the  cause  of  action  had  ac- 
crued, the  plaintiff  was  discharged  under 
an  insolvent  debtor's  act,  it  is  necessary 
to  call  the  clerk  of  the  peace,  and  to 
'give  in  evidence  the  order  of  quarter 
sessions;  an  acknowledgment  by  the 
plaintiff  is  not  sufficient.  Scott  v.  Clare, 
3  Campb.  236.  Ellenborough,  C.  J. 
1812. 

And  see  Gitlam  v.  Stirrup,  Cas.  temp* 
Hardw.  145;  Savage  v.  Field,  ibid.  ISo; 
}Fi7istanley  v.  Head,  4  Taunt.  192. 

6.  And  it  appears  to  have  been  con- 
sidered on  a  former  occasion,  that  the 
fact,  if  established,  would  have  been  no 
defence.  Hart  v.  Sarah  Newman,  3 
Campb.  13.    Ellenborough,  C.  J.  1811. 

N.  But  in  this  case  the  attention  of 
the  court  does  not  appear  to  have  been 
drawn  to  the  usual  clause  in  insolvent 
acts,  which  vests  all  the  property  of  the 
insolvent  in  the  clerk  of  the  peace, 
without  reference  to  the  contents  of  the 
schedule. 

And  see  Doe  v.  Telling,  2  East,  257 ; 
Brown  v.  Rivers,  Dougl.  472.  51  Geo. 
HI.  cap.  125.  sect.  17.  52  Geo.  III. 
cap.  165.  sect.  10. 

B.  Composition  with  creditors. 

7.  A  creditor  who  signs  a  deed  of 
composition,  leaving  the  amount  of  his 
debt  in  blank,  binds  himself  to  the  ex- 
tent of  all  existing  debts  though  the  deed 
refers  to  sums  set  opposite  to  the  name 
of  the  executing  parties.  Harrhy  v. 
Wall,  2  Stark.  195.  Ellenborough,  C.  J. 
1817. 

And  a  rule  to  set  aside  nonsuit  re- 
fused. 1  B.  &  A.  103. 
And  tee  Holiner  v.  Finer,  1  Esp.  132. 

8.  A  party  who  has  distinct  demands 
against  an  insolvent,  cannot  prove  oi 
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demand  under  a  compositioD,  and»  at  a 
subsequent  period,  resort  to  a  surety  for 
the  remainder.  Holmer  v.  Ftner,  I  Esp. 
132.    Kenyon.  C.  J.  1794. 

Ace.  Stock  T.  Mawson^  1  Bos.  and 
Pull.  286.  Ex  parU  Parquet,  14  Ves. 
493.  Maehenzie  r.  Mackenzie,  16  Ves. 
372. 

And  see  ex  parte  D*  Olvceira,  8  Ves.  84. 

9.  Under  a  deed  of  composition  a  cre- 
ditor may  prove  a  bill  which  is  not  due, 
allowing  a  rebate  of  interest.     Ibid. 

10.  And  a  party  to  the  deed  neglect- 
ing to  prove  such  demand,  is  precluded 
from  afterwards  suing  a  collateral  surety. 
Ibid. 

11.  The  plaintiff  with  other  creditors 
of  the  defendant,  agrees  to  accept  a  com- 
position. The  drJOT  of  a  deed,  whereby 
the  defendant  assigns  all  his  property  to 
trustees,  in  pursuance  of  this  agreement, 
is  approved  by  the  plaintiiTs  attorney, 
and  tne  deed  is  executed  by  the  defend- 
ant on  the  faith  of  the  plaintiff's  ac- 
quiescence. The  plaintiff  cannot  recede 
from  his  engagement,  and  b]^  refusing 
to  execute  the  deed,  resort  to  his  original 
demand.  Butler  y.  Rhodes,  1  Esp.  236, 
and  Peake,  238.     Kenyon,  C.  J.  1794. 

And  see  Anstey  v.  Marden,  1  N.  R. 
124.    S.  C.  2  Smith,  426. 

12.  It  was  covenanted  that  the  insol- 
vent should  give  bills,  accepted  by  the 
defendant,  for  lOsl  in  the  pound,  and 
his  own  notes  for  5s.  The  plaintiff,  who 
signed  the  deed,  obtained  the  defendant's 
acceptances  for  the  whole  1 5 j.',  retaining 
the  debtor's  liability  for  the  5*.  Held, 
that  though  the  transaction  was  void  as 
to  the  last  5s.  the  plaintiff  might  recover 
the  155.  Feize  v.  Randall,  1  Esp.  224. 
Kenyon,  C.  J.  1794. 

And  the  court  of  K.  B.  refused  a  rule 
to  set  aside  verdict.  6  T.  R.  146. 

N.  In  the  case  as  reported  6  T.  R. 
146,  there  appears  to  have  been  no 
reservation  of^the  remaining  5*. ;  and 
the  opinion  of  the  court  was  grounded 
on  the  plaintiff's  obtaining  no  larger 
dividend  than  the  other  creditors.  But 
the  transaction  would  now  be  considered 
fraudulent  in  either  point  of  view. 
Leicester  v.  Rose,  4  East,  372,  84. 
S.  C.  1  Smith,  41. 

And  see  Cecil  v.  Plaistow,  1  Anst. 
202 ;  Fawcett  v.  Gee,  3  Anst.  910;  Fitch 
V.  SuUon,  5  East,  230.     S.  C.  1  Smith, 


415.  Stemman  v.  Magnus,  1 1  East,  393 ; 
JFalker  v.  Seabome,'\  Taunt.  526. 

13.  Where  there  is  a  clause  for  mak- 
ing the  composition  void,  unless  cdl  the 
creditors  execute,  it  is  not  invalidated 
by  the  non-execution  of  a  creditor,  who 
accepts  an  instalment.  Jolly  et  alt.  as- 
signees of  Norton,  t.  Wallis,  3  Esp.  228. 
Kenyon,  C.  J.  1800. 

But  see  Vendor  awd  Purchaser, 
F.  post. 

14.  The  execution  of  an  instrument 
containing  a  proviso,  that  in  default  of 
payment  of  the  instalments,  the  creditors 
quay  take  possession  of  all  the  insolvent's 
goods,  is  not  an  act  of  bankruptcy.  Ibid. 

15.  Plaintiffs  and  other  creditors  of 
defendant,  entered  into  an  agreement 
with  him  to  accept  20  per  cent,  in  satis- 
faction of  their  debts,  one  half  to  be  paid 
by  defendant  within  a  month,  and  the 
other  by  the  acceptances  of  a  third  person. 
Ruled,  that  the  plaintiff  after  receiving 
the  composition,  might  sue  for  the  resi- 
due of  the  original  debt.  Steinman  v. 
Magnus  2  Campb.  124.  Ellenborough, 
C.  J.  1808. 

But  the  verdict  for  the  plaintiff  was 
set  aside  in  K.  B.  the  L.  C.  J.  con- 
curring.    Ibid,  and  1 1  East,  390. 

16.  And  where  plaintiffs  signed  an 
agreement  to  take  the  defendant's  notes 
for  the  pa3nnent  of  the  amount  of  their 
respective  demands  by  instalments,  pro^ 
vided  the  rest  of  the  creditors  wmdd  do 
the  same,  it  was  held,  that  the  signing  of 
the  other  creditors  was  a  sufficient  con- 
sideration for  the  plaintiff's  promise; 
and  that  the  latter  could  not  resort  to 
the  original  cause  of  action,  without 
shewing  a  breach  of  the  agreement  on 
the  part  of  the  defendant.  Boothbey 
and  others  v.  Sowden,  3  Campb.  175. 
Ellenborough,  C.  J.  1812. 

And  see  Cranley  v.  Hillary,  2  M.  & 
S.  121. 

17.  Where  creditors  agree  to  take  a 
composition  to  be  secured  partly  by  the, 
acceptances  of  a  third  person  and  partly 
by  the  notes  of  the  debtor,  and  to  exe- 
cute a  deed  containing  a  clause  of  re- 
lease, the  debtor  cannot  be  sued  by  a 
creditor  who  has  promised  to  come  in 
under  the  agreement,  but  refuses  to 
execute  the  deed  notwithstanding  the 
notes  and  acceptances  have  been  ten- 
dered, and  the  deed  has  been  executed 
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by  all  the  other  creditors.  Bradley  v. 
Gregory t  2  Campb.  383.  EUenborough, 
C.  J.  1810. 

18.  A  creditor  who,  after  executing 
a  composition  deed,  discovers  that  the 
debtor  has  committed  au  act  of  bank- 
ruptcy, may  sue  out  a  commission  of 
bankrupt  Doe  d.  Pitcher,  v,  Anderson 
arid  anotherj  1  Stark.  262.  Ellenbo^ 
rough,  C.  J.  1816. 

C.  Deceased  insolvents. 

19.  Where  all  the  creditors  of  a  per- 
son who  dies  insolvent,  agreed  to  a 
rateable  distribution  of  his  effects,  for 
which  purpose  the  assets  were  to  be  as- 
signed to  trustees,  it  was  held,  that  one 
creditor  who  refused  to  execute  the  deed 
of  assignment,  could  not  sue  the  ad- 
ministratrix on  his  original  demand. 
Briidy  v.  Shelly  administratrix^  ^c.  T 
Campb.  147.     Mansfield,  C.  J.  1807. 

20.  The  creditors  of  a  deceased  in- 
solvent may  be  compelled  in  equity  to 
accept  a  rateable  distribution,     ihid. 

And  see  Meux  v.  Howell^  4  East,  7, 
9, 10.  Tolputt  V.  Wells,  1  M.  &  S.  395. 


INSURANCE. 

(And  see  ante.  Covenant,  pi.  1, 5,  6.) 

A.  Parties  to  the  contract. 

(a)  JFho  may  he  insured, 

(b)  JTko  may  he  insurers. 

B.  Subject  matter. 

(a)  How  descrihed, 

(b)  Prohibited  goods* 

(c)  Commerce  xoith  the  enemy, 

(d)  Illegal  voyage, 

(e)  Property  of  master  and  ma^ 

riners, 

C.  Interest  op  the  insured. 

(a)  Expected  profits. 

(b)  Prize. 

(c)  Trust  property. 


(d)  Douhle  insurance. 

(e)  Interest^  how  described. 

(f)  How  proved. 

D.  Ship. 

(a)  Seaworthiness. 

(b)  Neutrality. 

E.  Risk. 

(a)  Risks  insured  against  by  the 

common  policy. 

(b)  Risks  excluded  by  the  common 

memorandums. 

(c)  Duration  of  risk. 

(d)  Short  interest. 

F.  Policy. 

(a)  Stamp. 

(b)  Alteration. 

(c)  Valued  policy, 


w 


Description  of 
sured. 


(e)  Constniction  o] 
randum. 

G.  Warranti 

(a)  What  shall  a\ 

ranty. 

(b)  How  construed. 

(c)  Neutrality. 

(d)  Time  of  sailing. 

(e)  Sailing  with  convoy. 

H.  Representations. 

(a)  WheHihaterial. 

(b)  How  made. 

(c)  How  construed. 

L  Concealment. 
(a)  When  material. 

K.  Misconduct. 

(a)  Delay. 

(b)  Deviation. 

(c)  Negligence. 

(d)  Carrying  simulated  papers. 
M  2 
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(c)  Irregular  clearance. 
(f)  Breach  of  convoy  act. 

L.  Loss. 

(a)  By  perils  of  the  seas. 

(b)  Byfre. 

(c)  By  capture, 

(d)  By  detention. 

(e)  By  barratry. 

(f)  General  average. 

(g)  Particular  average. 
(h)  Stranding. 

M.  Abandonment. 

(a)  Where  allowed, 

(b)  At  what  time, 

(c)  In  what  form. 

N.  Adjustment. 

(a)  How  made. 

(b)  £/ec«o/. 

O.  Action, 

(a)  Notice  of  loss. 

(b)  Limitation  of  action. 

P.  Evidence. 

(a)  Mode  of  proof.         ^ 

(b)  Competency  of  witnesses. 

•Q.  Insurance  broker. 

(a)  His  rights. 

(b)  Duty  and  liability. 

R.  Fire  insurance. 

A.  Parties  to  the  Contract. 

A.  (a)  Who  may  be  insured. 
And  see  post.  Partner,  A.  (c.) 

1 .  Under  tbe  general  issue  the  defend- 
ant cannot  give  evidence  that  the  par- 
ties interested  are  become  alien  enemies. 
Harman  and  others  y^  Kingston^  3  Campb. 
153.     EUenborough,  C.  J.  1811. 

And  the  court  of  K.  B.  discharged  a 
rule  for  a  new  trial.     Ibid. 

2.  And  had  the  hct  been  pleaded,  it 


would  not  have  been  established  by 
proving  that  the  parties,  at  the  time  the 
msurance  was  effected,  were  resident  in 
a  place  which  has  since  been  annexed  to 
the  enemy's  territories.     Ibid. 

And  see  Alien,  3,  4,  5,  post,  B.  (b) 
F.  (d).  G.  (c).  P.  (a).   Dougl.  732. 

A.  (b)   Who  may  be  insurers. 

3.  If  merchants  raise  a  joint  fund, 
and  underwrite  each  other's  property 
severally,  the  insurance  is  legal,  though 
losses  be  paid  out  of  the  joint  fund. 
Harrisony.  Millar y  2  Esp.  513.  Kenyon, 
C.  J.  1796.     See  1  Taunt.'  6. 

4.  A  policy  by  a  club  of  mutual  un- 
derwriters, where  the  members  are  not 
responsible  for  the  solvency  of  each 
other,  is  valid,  although  the  sums  which 
each  member  engages,  depending  on  the 
amount  for  which  ne  is  insured,  cannot 
be  specified  on  the  policy.  Dowell  v. 
Moony  4  Campb.  166.  Gibbs,  C.  J. 
1815.     See  Reed  v.  Cole,  3  Burr.  1512. 

B.  Subject  matter. 

B.  (a)  How  described. 

5.  An  insurance  of  goods  and  mer- 
chandize, will  cover  dollars,  if  entered 
at  the  custom-house.  Thomas  v.  Royal 
Exchange  Assurance  Company,  Dampier, 
J.  Cornwall  Summer  Assizes,  1815. 

6.  But  not  bank  notes.     Ibid. 

S.  C.  not  S.  P.  1  Price,  195.  And  see 
ante.  Assumpsit,  pi.  78.  Barbe  v. 
Parker,  1  H.  B.  283. 

B.  (b)  Prohibited  goods. 

7.  A  policy  on  goods  is  entirely  vi- 
tiated if  any  part  consist  of  naval  stores, 
exported  without  a  licence.  Parkin  v. 
Dick,  2  Campb.  221.  EUenborough, 
C.  J.  1809. 

Ace.  Wilson  V.  MarrpaU,  8  T.  R.  46. 
Birdv.  Pigou,  Selw.  929.  Agreement, 
39. 

B.  (c)  Commerce  with  the  enemy. 

8.  Goods  purchased  in  an  enemy*t 
country,  by  a  subject  residing  here, 
may  he  insured,  nell  v.  Potts,  2  Esp. 
612.    Buller,  J.  1798. 
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And  sec  Fayle  v.  Bourdillon^  3  Taunt 
546.  Ante,  Biljls,  pi.  69-  The  Ann, 
Smith,  Dod«on,  22X 

9.  A  voyage  to  Copenhagen  com- 
menced  after  the  period  at  which  that 
place,  according  to  the  capitulation  pub- 
lished in  the  Gazette,  was  to  be  restored 
to  the  enemy,  but  before  any  certain 
intelligence  had  arrived  of  the  actual 
evacuation,  is  legal,  where  it  appears 
that  the  object  of  the  adventure  was  not 
a  trading  with  the  enemy.  Atkinson  v. 
Alhott^  1  Campb.  535.  EUenborough, 
C.J.  1808. 

And  the  court  discharged  a  rule  for 
a  new  trial.  Ihid,  and  11  East,  135. 

10.  An  insurance  on  goods  to  be  de- 
livered in  a  neutral  port  on  account  of  a 
neutral  resident  in  another  neutral  port 
in  the  occupation  of  the  enemy,  is  valid. 
Bromley  v.  Hesseltine,  1  Campb.  75. 
EUenborough,  C.  J.  1807. 

11.  Or  if  he  be  resident  in  the  ene- 
my's country.     Ibid. 

And  see  Morgan  v.  Oswald,  3  Taunt. 
554.  ^ 

12.  Semble,  that  it  would  be  other- 
wise where  the  goods  are  to  be  delivered 
at  the  port  occupied  by  the  enemy.  Ibid. 

13.  A  voyage  to  a  country  in  which 
British  commerce  is  interdicted,  and 
with  which  there  is  no  diplomatic  in- 
tercourse, is  legal,  if  no  positive  acts 
or  declarations  of  hostility  have  taken 
place.  Muller  v.  Thompson,  2  Campb. 
610.    EUenborough,  C.  J.  1811. 

14.  A  policy  allowing  the  vessel  to 
trade  to  any  ports  in  a  particular  dis- 
trict, within  which  there  are  some  hos- 
tUe  ports,  is  good,  unless  it  appear  that 
it  was  in  contemplation  to  proceed  to  a 
hostile  port.    Ibid. 

Recognized  in  Gall  v.  Lhiniop,  7 
Taunt.  204.  2  Marsh.  453.  See  ante, 
Evidence,  K. 

15.  A  voyaee  begim  before  the  day 
on  which  the  licence  expires,  continues 
to  be  protected,  although  the  vessel  be 
prevented  by  stress  of  weather,  from 
completing  the  voyage  within  the  time. 
Grcmng  v.  Crockett,  3  Campb.  86.  El- 
lenborough,  C.  J.  1811. 

16.  And  where  the  insurance  is  at 
ond  from  the  port,  and  the  vessel  is 
ready  to  sail  witnin  the  time,  the  under- 
^ters  are  not  discharged  by  her  being 
detained  in    port   by  contrary   winds. 


Schroder  v.  Vaxix,  3  Campb.  84,  n. 
EUenborough,  C.  J.  1811. 

And  the  court  of  K.  B.  refused  a  rule 
for  a  new  trial.    Ibid,  and  15  East,  53. 

See  Siffken  v.  AllnxUt,  1  M.  &  S.  39. 

17.  A  prospective  licence  granted  after 
a  voyage  from  an  enemy's  country  has 
commenced  is  inoperative.  Henry  (or 
HentyJ  v.  Staniforth,  4  Campb.  470.  1 
Stark.  254.    EUenborough,  C.  J.  1815. 

18.  But  if  the  parties  contemplated 
the  obtaining  of  a  regular  licence,  the 
premium  may  be  recovered  back.    Ibid, 

And  the  court  discharged  a  rule  for  a 
new  trial.    Ibid. 

19.  Where  an  enemy's  colony  is  re- 
cognized incidentally  by  a  British  act  of 
state,  as  no  longer  under  the  dominion  of 
the  enemy,  a  subject  may  trade  to  that 
colony  without  a  licence.  Blackbum 
and  another  v.  Thompson,  3  Campb. 
61.     EUenborough,  C.  J.  1811. 

And  the  court  discharged  a  rule  for 
a  new  trial.     Ibid,  and  15  East,  86. 

And  see  Johnson  v.  Greaves,  2  Taunt. 
344,55. 

20.  A  licence  to  sail  to  an  enemy*s 
country,  notwithstanding  any  thing  con- 
tained in  the  order  of  council,  in  April, 
1809,  was  held  not  to  legalize  an  insur- 
ance on  the  vessel,  being  the  property 
of  an  alien  enemy.  Gregg  ana  another 
V.  Scott,  Holt,  129.  Gibbs,  C.  J. 
1815. 

21.  A  Ucence  to  "British  or  neutral 
merchants"  to  import  goods  in  a  vessel 
bearing  any  flag  except  the  French,  au- 
thorizes the  employing  a  vessel  belong- 
ing to  any  other  hostile  nation.  Hagedom 
V.  Reid,  3  Campb.  377.  EUenborough, 
C.  J.  1813. 

22.  But  if  the  goods  be  shipped  at  a 
hostile  port,  it  will  be  presumed  that 
they  are  the  property  of  tne  enemy,  and 
positive  evidence  must  be  produced  to 
shew  that  they  come  within  the  terms 
of  the  licence.     Ibid. 

Sed  vide  Robinson  v.  Touray,  1  M. 
and  S.  217. 

23.  A  licence  "  to  A.  and  B.  on  behalf 
of  themselves  and  other  British  neutral 
merchants,  permitting  the  vessel  J.  G. 
to  sail  in  ballast  from  London  to  HoUand, 
notwithstanding  any  thing  contained  in 
H.  M.'s  order  in  council  of  26th  April, 
1809,"  held  to  be  insufficient  to  legalize 
a  policy  on  the  ship  in  this  voyage  on 
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behalf  of  the  oymer^  an  alien  enemy. 
Gregg  and  another  v,  Scott^  4  Campb. 
339.    Gibb3,  C.  J.  1815. 

And  see  MuUer  v.  Gernfm^  3  Taunt. 
304;  Gray  v.  Lloyd,  4  Taunts  136; 
Wainhottser.  Cotme,  ibid.  178. 


B.  (d)  Illegal  voyage. 

24.  An  insurance  upon  a  vessel  licensed 
to  ^ail  without  convoy,  is  not  vitiated  by 
a  mis-description  of  the  force  of  the 
vessel  in  the  licence.  Edwards  v.  Foot» 
ner,  1  Campb.  530,  2.  Ellenborough, 
C.  J.  1808. 

25.  A  voyage  to  a  p'ace  within  the 
limits  of  the  South  Sea  Company's  char- 
ter, is  not  legalized  by  a  retrospective 
licence.  Hobos  v.  Hannam,  3  Campb, 
93.    Ellenborough,  C.  J.  1811. 

And  see  Bell  v.  Janson,  1  M.  and  S. 
201 ;  Jacob  v.  Jansen,  3  Taunt.  534, 
Supra,  B.  (b)  17, 18;  Toulminv.  Ander- 
don^  1  Taunt.  227;  Hodgson  v.  Fullar- 
ton,  4  Taunt.  787. 

26.  Although  the  goods  brought  home 
are  the  proceeds  of  the  outward  cargo 
of  a  ship,  to  which  a  prospective  licence 
v^a  regularly  granted.  Cowie  v.  Barber, 
4  Campb.  100.  Ellenborough,  C.  J. 
1814. 

And  the  court  set  aside  a  verdict  for 
the  plaintiff. 

N.  The  reporter  states  that  the  plain- 
tiff was  nonsuited ;  but  in  4  M.  &  S.  16,  it 
is  said  that  the  court  set  aside  a  verdict 
found  for  the  plaintiff,  under  his  lord- 
ship's direction. 


B«  (e)  Property  of  master  and  mariners. 

27.  A  policy  on  money  lent  to  the 
captain,  payable  out  of  the  freight,  is 
illegal  upon  the  face  of  it,  and  the  as- 
sured can  neither  sue  for  a  loss,  nor 
recover  back  the  premiuQi. 

Wilson  V.  Royal  Exchange  Assurance 
Company,  2  Campb.  626.  Ellenborouffh, 
C.J.  1811. 

And  see  Pothier,  Traite  du  Contrat  d' 
Assurance,  chap.  1.  sect.  2.  nuip.  36,  9. 
King  v.  Glover,  2  N.  R.  206 ;  Siffken 
V.  AllnuU,  1  M.  &  S.  39, 40.  post.  Lien, 
A.  (a). 


C.  Interest* 
(And  see  post,  E.  (d).) 

C.  (a)  Expected  profits* 

28.  An  expectation  of  commissions 
upon  the  freight  of  goods  not  loaded  at 
the  time  of  the  loss,  is  not  an  insurable 
interest.  Knox  v.  Wood,  1  Campb.  543. 
Ellenborough,  C.  J.  1808. 

See  Flint  v.  Le  Mesurier,  Park. 
Davidson  v.  Willasey,  1  M.  and  S.  313. 

29.  But  profits  upon  a  cargo  actually 
loaded,  are  capable  of  being  ascertained 
and  may  be  insured  even  in  an  open 
policy.  Eyre  and  another  v.  Glover, 
3  Campb.  276.  Ellenborough,  C.  J. 
1812. 

And  the  court  of  K.  B.  refused  a  rule 
for  a  new  trial ;  16  East,  218. 

And  see  Forbes  v.  Aspinall,  13  Eart, 
323;  Forbes  v.  Cowie,  Park,  post,  pi. 
62,  64.    Witness,  C.  (h). 

C.  (b)  Prize. 

30.  The  captors  of  property  taken  in 
a  joint  expedition  by  the  navy  and  army 
against  a  land  fortress,  have  an  insurable 
interest  from  the  moment  of  the  capture. 
Stirling,  bart.  v.  Vaughan,  2  Campb. 
225.     Ellenborough,  C.  J.  1809. 

And  the  court  of  K.  B.  discharged  a 
rule  for  a  new  trial.  Ibid,  and  1 1  East, 
619. 

And  see  Routh  v.  Thompson,  13  East, 
274,  9,  88.  Pothier,  Trait^  du  Contrat 
d'  Assurance,  chap.  1.  sect.  2.  num.  38. 

31.  A  condemnation  in  the  admiralty 
court,  is  conclusive  evidence  of  property 
in  the  captors.  Stirling  v.  Vaughan, 
2  Campb.  225,  9.  Ellenborough,  C.  J. 
1809. 

C.  (c)  Trust  property. 

32.  An  executor  has  an  insurable  in- 
terest in  a  life  annuity  granted  to  the 
testator.  Tidswell  v.  Ankerstein,  Peake, 
151.     Kenyon,  C.  J.  1792. 

C.  (d)  Double  insurance. 

33.  Freighter  covenants  to  |)ay  the 
owner  the  lull  value  of  the  ship  if  lost; 
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tlie  latter  has  still  an  insurable  interest. 
Hobbs  Y.  Hannam^  3  Campb.  93.  £1- 
lenborough,  C.  J.  1811. 

Ace.  Marsh.  Ins.  146.  Newhyv.  Reedy 
1  Bla.  416.  Abb.  25.  Sed  vide  Pothier, 
Trait6  du  Contrat  d*  Assurance,  chap. 
1.  sect.  2.  num.  33. 

34.  A  creditor  insuring  the  life  of  his 
debtor,  and  chargina  kts  accounts  an- 
nually with  tJie  premiums^  has  no  further 
interest  in  the  policy  than  as  an  indem- 
nity ;  and  if  alter  the  settlement  of  the 
accoimts,  the  creditor  receive  the  sum 
insured  from  the  insurers,  the  amount 
may  be  recovered  by  the  executors  of 
the  debtor,  in  an  action  for  money 
had  and  received.  Holland^  executor  of 
O^HarOy  t.  Smith,  executor  of  Kendrichy 
6  Esp.  11.     Ellenborough,  C.  J.  1806. 

35.  In  an  action  on  a  valued  policy, 
it  is  no  defence  that  the  assured  have 
received  the  amount  of  this  valuation 
from  imderwriters  on  another  policy,  if 
the  subject  matter  insured  be  oi  a  value 
equal  to  the  sum  received  and  that 
sought  to  be  recovered,  Bousfield  v. 
Barnes,  4  Caropb.  228.  Ellenborough, 
C.  J.  1815. 


C.  (e)  Intsrmt,  how  deicribed. 

36.  An  averment  that  A.  is  interested 
in  the  whole  sum  insured,  is  supported 
l^  evidence  of  his  being  jointly  interest- 
ed with  B.  Page  v.  Fry,  3  Esp.  185. 
Eldon,  C.  J.  1800. 

Se%  Feise  v.  Aguilar,  3  Taimt.  506. 

37.  Especially  where  A,  was  origi- 
nally the  sole  owner.     Ibid. 

And  the  court  of  C.  P.  discharged  a 
rule  for  a  new  trial.  Ibid,  and  2  Bos. 
and  Pul.  240. 

Sed  vide  Bell  v.  Ansley,  Selw.  920. 
S.  C.  16Ea5t,  141.3. 

38.  So  it  was  held  that  the  interest 
might  be  averred  to  be  in  A.  though  the 
policy  laid  it  in  A.  and  B.  Marsh  v< 
RobiTison,  4  Esp.  98.  Le  Blanc,  J.  1802. 

39.  The  parties  interested  are  de- 
scribed in  the  policy,  as  «« trustees  of  A. 
aod  Co."  This  may  be  considered  their 
stile  of  dealingfor  this  purpose.  Hibbert 
and  others  v.  Martin,  1  Campb.  538. 
Ellenborough,  C.  J.  1808. 

S.  C.  not  S.  P.  Park,  299,  n.  and  see 
Wright  V.  Welbie,  1  Chitty,  49, 


C.  (f)  Interest,  how  proved. 

40.  Interest  in  ship  is  sufficiently 
proved  by  acts  of  ownership.  Amery 
V.  Rogers,  1  Esp.  207.  Kenyon,  C.  J. 
1794. 

Sed  vide  ante,  EviDENce,  pi.  108. 

41.  Until  contrary  evidence  is  offered. 
Thomas  and  others  v.  Foyle,  5  Esp.  88. 
Ellenborough,  C.  J.  1803. 

S.  P.  Robertson  v.  French,  4  East,  136. 

42.  But  the  production  of  the  register 
is  conclusive.  Marsh  v.  Robinson,  4  Esp. 
98.    Le  Blanc,  J.  1802. 

S.  P.  Camden  v.  Anderson,  5  T.  R. 
709.  Sed  vide  M'lver  v.  Humble,  16 
East,  169. 

43.  The  interest  in  goods  is  proved  by 
the  production  of  the  bill  of  lading,  and 
by  the  testimony  of  the  captain  that  he 
had  the  packages  on  board.  M* Andrew 
V.  Bell,  1  Esp.  373.  Kenyon,  C.  J. 
1795. 

44.  The  custom-house  copy  of  the 
searcher*8  report,  produced  by  the  officer 
in  whose  ciistody  it  is  lodged,  is  evidence 
of  the  actual  shipment  of  the  goods 
therein  specified.  Johnson  t.  Ward,  6 
Esp.  47,  8.    Chambre,  J.  1806. 


D.  Ship. 
D.  (a)  Seaworihinesi. 

45.  A  vessel  which  is  defective  in  sails 
necessary  to  facilitate  her  escape  from 
an  enemy,  and  to  enable  her  to  proceed 
with  expedition,  is  not  seaworthy.  W^d^ 
derbum  and  others  v.  Bell,  1  Campb.  1. 
Ellenborough,  C.  J.  1807. 

46.  Or  if  the  crew  be  insufficient 
Ibid. 

S.  P.  Hunter  v.  Potts,  Selw.  907,  n. 
Ace.  Law  V.  Hollingsworih,  7  T.  R.  160. 

47.  But  where  upon  a  whale  and  seal 
voyage,  the  crew  become  insufficient  for 
the  whale  fishery,  the  underwriters  are 
liable  for  a  loss  happening  during  the 
prosecution  of  the  seal  fishery.  Huchs 
V.  Thornton,  Holt,  30.  Gibbs,  C.  J. 
1815. 

48.  A  policy  at  and  from  a  foreign 
port,  does  not  attach,  where  the  vessel 
on  her  arrival  outwards  is  so  shattered 
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IS  to  be  unable  to  bt  in  port  in  rea- 
sonable security.  Parmeter  v.  Cousins^ 
2  Campb.  235.  Ellenborougb,  C.  J. 
1809. 

And  see  Forbes  v.  Wilson,  Park,  299, 
n« ;  Uibbert  v.  Martin,  ibid, 

D.   (b)  Neutrality. 
(See  post,  G.  (c).) 

E.  Risk. 

E.    (a)    Risks   insured   against   by  the 
common  policy, 

49.  Where  damaged  goods  are  sold  at 
credit,  the  underwriters  are  only  bound 
to  pay  the  difference  between  the  sound 
Yalue  and  the  price  of  the  goods  calcu 
lated  at  the  course  of  exchange  at  the 
period  of  the  sale,  and  cannot  be  required 
to  indemnify  the  assured  against  a  fur- 
ther loss,  occasioned  by  the  depreciation 
of  the  foreign  currency  at  the  expiration 
of  the  credit.  Thellusson  v.  Bewick, 
1  Esp.  77.     Kenyon,  C.  J.  1793. 

50.  Underwriters  are  not  liable  for  an 
injury  sustained  by  a  vessel  which  has 
been  lawfully  seized  by  the  crown,  though 
she  may  be  afterwards  restored  to  her 
former  owner.  Piponv.  Cope,  1  Campb. 
434.    Ellenborough,  C.  J.  1808. 

51.  No  interest  can  be  recovered  on 
the  sum  insured.  Kingston  v.  Mcintosh, 
1  Campb.  518.  Ellenborough,  C.  J. 
1808. 

52.  On  a  policy  on  freight  the  assured 
can  only  recover  in  respect  of  the  cargo 
actaally  on  board,  unless  there  be  an 
engagement  to  provide  a  full  cargo.  Pa- 
trick V.  Eames,  3  Campb.  441.  Ellen- 
borouffh,  C.J.  1813. 

And  see  ante,  pi.  28,  29,  post,  E.  (c) 
64. 

E.  (b)  Risks  excluded  by  the  common 
memorandums, 

(And  tee  post,  F.  (e).) 

53.  Where  the  vessel  is  stranded  and 
the  goods  are  damaged,  it  is  immaterial 
upon  the  construction  of  the  common 
memorandum,  whether  the  injury  was 
ocoononsd  by  the  stranding  or  not.  Bur^ 
nMty.  Kensington,  1  Esp.  416.  Kenyon, 
C,J.  170.^ 


And  the  court  of  K.  B.  after  a  foarth 
trial,  ordered  the  postea  to  be  delivered 
to  the  plaintiff;  7  T.  R.  210. 

And  see  Dobson  v.  Bolton,  4  M.  &  S. 
80.  1  Marsh.  Ins.  239;  Baring  y.  Hen- 
hie,  ib. 

54.  And  it  is  sufficient  if  the  vessel  be 
driven  on  shore,  and  remain  there  two 
hours.  Harman  v.  Vaux,  3  Campb. 
429.     Ellenborough,  C.  J.  1813. 

Or  be  fixed  upon  a  rock  from  15  to 
20  minutes.  Baker  v.  Towry,  1  Stark. 
436.     Ellenborough,  C.  J.  1816. 

53.  Semble,  that  where  a  vessel  is 
driven  on  a  reef  of  rocks,  whereby  she 
is  so  much  damaged  that  it  afterwards 
becomes  necessary  to  run  her  ashore,  the 
assured  may  recover  particular  average, 
as  in  a  case  of  stranding.     Ibid. 

dQ.  But  it  is  not  a  stranding  where  a 
vessel  strikes  on  a  rock,  and  remains 
there  a  minute  and  a  half,  lying  on  her 
beam  ends.  M^Dougle  v.  Royal  Exch. 
Assurance  Company,  4  Campb.  283, 
1  Stark.  130.   Ellenborough,C.  J.  1815. 

And  the  court  refused  a  ruU  for  a  new 
trial ;  4  M.  &  S.  503. 


E.  (c)  Duration  of  risk. 

57.  Where  a  party  insures  goods  to 
Jamaica,  and  the  vessel  after  i-emaining 
a  month  at  one  port  in  the  island,  pro- 
ceeds with  the  goods  to  another  port, 
the  insurance  continues  till  her  arrival 
at  the  latter.  Leigh  v.  Mather,  1  Esp, 
411.     Kenyon,  C.J.  1795. 

58.  But  where  the  same  person  insures 
ship  and  goods,  the  underwriters  are 
discharged  on  her  arrival  at  any  port 
in  the  island.     Ibid. 

59.  A  policy  on  goods  to  the  East 
Indies,  until  arrival  at  the  last  place  of 
discharge  on  the  outward  voyage,  ceases 
when  the  ship  has  delivered  the  com- 
pany's outward  cargo  at  a  port  in  the 
East  Indies, ,  and  will  not  protect  the 
goods  to  a  market  in  an  intermediate 
voyage  made  by  the  ship  after  taking  in 
part  of  her  cargo  for  Europe.    Ibid. 

Sed  vide  S.C.Park,  52. 

60.  Insurance  on  a  ^oyi^  to  Mar- 
tinique and  all  or  any  of  the  islands, 
does  not  cover  a  loss  incurred  while  the 
vessel  is  detained  at  Antigua  for  the  joint 
purpose  of  disposing  of  the  residue  of 
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her  caigo  and  obtaining  a  return  freight. 
tnglisy.  Vaux^  3Campb.  437.  Ellen- 
borough,  C.  J.  1813. 

61.  lield,thatan  underwriter  is  liable 
from  the  time  of  signing  the  memoran- 
dum, if  a  policy  be  afterwards  executed, 
Viompson  v.  Donaldson^  3  Esp.  63. 
Kenyon,  C.  J.  1799. 

Sed  vide  post,  P.  (a)  pi.  219. 

62.  Where  goods  insured  until  safely 
landed,  are  taken  out  of  the  vessel  by  a 
public  lighterman,  though  employed  by 
the  consignee,  the  underwriters  are  not 
discharged.  Hurry  and  Schneider  v. 
Royal  Exchange  Assurance  Company,  3 
Esp.  289.     Eldon,C.  J.  1801. 

And  the  court  discharged  a  rule 
foreDtering  a  nonsuit ;  2  B.  &P.  430. 

63.  S.  P.  ruled  in  Rucker  v.  London 
Ass. Comp.3Esp.  290.  Buller,  J.  1784. 

S.  C.  2  Bos.  and  Pull.  432,  n.  Sed 
vide  5/ronyv.  Natally,  1  N.  R.  16. 

64.  Freight  is  insured  at  and  from 
Hayti.  Part  of  the  outward  cargo  is 
bartered  for  produce,  after  which  the 
ship  is  wrecked ;  the  remainder  of  the 
outward  cargo  is  saved,  and  exchanged 
for  produce.  The  underwriters  are  only 
Kabie  for  the  freight  of  the  produce  ac- 
tually shipped.  Forbes  v.  Cowie,  1 
Campb.520.  Ellenborough,  C.  J.  1808. 

S.  C.  Park.  Ace.  Forbes  v.  Aspinall, 
3  East,  323.      See  ante  pi.  28,  29,  52. 

65.  Where  goods  are  insured  for  a  li- 
mited period,  and  an  injury  is  discovered 
which  cannot  be  distinctly  referred  to 
the  period  of  insurance,  the  underwriters 
are  entirely  discharged.  Parkinv.  Tunno, 
2Campb.  59.  Ellenborough,C.  J.  1809. 

And  the  court  of  K.  B.  refused  a  rule 
to  set  aside  bonsuit.  Ibid,  and  1 1  East, 
22. 

And  see  Burnett  v.  Kensington^  7.  T. 
R.  210. 

66.  A  policy  af  and  from  Riga  attaches 
as  soon  as  the  ship  arrives  there  in  phy- 
sical safety,  though  under  great  danger 
of  seizure  and  condemnation.  Bell  and 
others  y.  Bell,  2  Campb.  475.  Ellen- 
borough,  C.  J.  1810. 

And  the  court  refused  to  grant  a  rule 
for  a  new  trial  on  this  ground.     Ibid. 

Vide  tamen.  Homey er  v.  Lushington, 
15  East,  46. 

67.  It  is  stipulated,  "  that  if  the  ship 
shall  not  load  a  cargo  at  Riga  by  any  act 
of  the  Russian  government,  the  assured 


shall  recover  as  for  a  total  loss.'*  The 
ship  is  condemned  before  her  outward 
cargo  is  discharged.  The  assured  are 
entitled  to  recover.     Ibid. 

And  the  court  of  K.  B.  refused  to 
grant,  on  this  ground,  a  rule  for  a  new 
trial.     Ibid. 

68.  A  ship  is  chartered  to  proceed  in 
ballast  to  Charente,  "where the  freighter 
is  to  provide  a  full  cargo."  An  insurance 
is  effected  at  and  from  Sheemess  to  Cha^ 
rente,  from  the  date  of  the  policy  till  she 
shall  be  arrived  at  Charente,  and  back  to 
London  on  freight,  to  be  deemed  interest 
in  the  outward  voyage,  although  in  bal- 
last. Semble,  that  the  former  clause 
is  not  restrained  by  the  latter,  and  that 
the  policy  will  cover  a  loss  by  seizure 
on  arrival,  before  any  part  of  the  cargo 
is  shipped.  Mackenzie  v.  Shedden,  2 
Campb.  431.  Ellenborough,  C.  J.  1810. 

69.  Policy  at  and  from  Riga  on  ship 
and  freight,  is  declared  to  be  in  con- 
tinuation of  a  policy  to  Riga,  during  the 
ship^s  stay  tJiere,  and  from  thence  home. 
The  ship  is  condemned  at  Riga  before 
she  has  discharged  her  outward  cargo. 
The  continuation  policy  does  not  cover 
the  outward  freight.  Bell  v.  Bell,  ubi 
supra. 

70.  Goods  on  arrival  at  Archangel, 
are  landed  as  usual,  in  the  custody  of 
custom-house  officers.  The  underwriters 
are  discharged,  though  the  goods  are 
seized  by  the  Russian  government  before 
they  are  released  by  the  custom-house 
officers.  Brown  v.  Carstairs,  3  Campb. 
161.     Ellenborough,  C.  J.  1811. 

70.  A  continuation  policy  on  goods 
from  A.  B.  to  C,  "beginning  the  ad- 
venture from  the  loading  thereof,"  is  not 
confined  to  goods^  loaded  at  A.,  but  is 
to  be  understood  to  extend  to  ^oods  put 
on  board  at  the  port  of  loading  men- 
tioned in  the  former  policy.  Bell  and 
others  v.  Hobson,  3  Campb.  272.  Ellen- 
borough, C.  J.  1812. 

And  see  Spitta  v.  fFoodman,  2  Taunt. 
416.  S.  C.  16  East,  188,  n.  Case  of 
the  William,  5  Rob.  A.  R.  385,  Homeyer 
V.  Lushington,  15  East,  46 ;  Nonnen  v. 
Reid,  16  East,  176. 

71 .  By  demar^d  and  acceptance  of  that 
portion  of  the  premium  which  is  stipu- 
lated to  be  returned  on  arrival,  the  risque 
is  closed ;  ai^  the  assured  cannot  resort 
to  the  underwriter  in  respect  of  a  con- 
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tingency  arising  out  of  circtiinstances 
with  which  he  was  acquanited  at  the 
time  of  the  settlement  May  and  others 
V.  Christie,  Holt,  67.  Gibbs,  C.J.  1815. 

E.  (d)  ShoH  interest. 

72.  An  intire  insurance  of  600/.  is 
effected  on  ship  valued  at  1000/.  and 
cargo  at  1000/,  No  cargo  is  shipped. 
The  underwriters  are  only  liable  to  the 
extent  of  50/.  per  cent,  on  their  respec- 
tive subscriptions.  Amery  v.  Rogers,  1 
Esp.  207.     Kenyon,  C.  J.  1794. 

N.  In  this  case  the  assured  would  b# 
entitled  to  a  return  of  premium  in  re- 
spect of  the  cargo. 

73.  Where  a  ship  chartered  for  a 
particular  voys^e  is  guilty  of  a  deviation 
after  sailing  upon  it,  though  before  any 
goods  are  loaaed,  the  assured  are  not 
entitled  to  a  return  for  short  interest. 
Moses  and  another  v.  Pratt,  4  Campb. 
297.     Ellenborough,  C.  J.  1815. 

74.  After  safe  arrival  it  is  too  late  to 
demand  a  return  for  short  interest. 
M*Culloch  v.  Royal  Exchange  Assurance 
Company,  3  Campb.  406.  Ellenborough, 
v/.  J.  1813. 

And  see  Douel.  471,  note  (F.  3).  Ante, 
Assumpsit,  pi.  84.  Gaming,  pi.  17. 

75.  Where  goods  are  fraudulently 
over-valued,  the  assured  cannot  recover 
the  real  value  as  short  interest.  Haigh 
and  others,  a^gn^es  of  Lazarus  and 
Cohen  v.  De  la  Cour,  3  Campb.  319, 
Ellenborough,  C.  J.  1812. 

F.  Policy. 

F.  (a)  Stamp. 

(And  see  infra,  pi.  86). 

76.  A  policy  produced  with  a  proper 
stamp,  may  be  shewn  to  have  been 
signed  before  the  stamp  was  affiled. 
Roderick  v.  Hovil,  3  Campb.  103.  El- 
lenboronffh,  C.  J.  1811. 

Sed  vide  post,  pi.  1 14,  Stamps,  D.  1. 

77.  Where  the  goods  are  to  be  de- 
clared and  valued,  the  policy  is  void 
unless  the  stamp  be  sufficiently  large  to 
cover  the  value  declared,  calculating  the 
fractional  part  of  each  distinct  interest 
as  a  distinct  100/.  Rapp  v.  Allnut, 
3  Campb.  106,  n.    K.  B.  1812. 

S.  C.  15  East,  601. 


F.  (b)  Alteration. 


78.  An  alteration  in  a  policy  as  to  the 
subject  matter  of  the  insurance,  made 
after  the  risk  has  attached,  without  a 
fresh  stamp,  renders  the  instrument  al- 
together invalid.  French  and  others,  as- 
signees of  Hill,  V.  Patten,  1  Campb.  72. 
Ellenborough,  C.  J.  1807. 

And  the  court  of  K.  B.  discharged  a 
rule  for  a  new  trial  in  an  action  upon 
the  contract,  in  its  original  form ;  Aid. 
180,  b.  and  9  East,  351 ;  having  pre- 
viously granted  a  new  trial  after  a  ver- 
dict for  the  bankrupt  on  the  policy  in  its 
altered  state,  8  East,  373. 

And  see  Bathe  v.  Taylor,  15  East, 
412,  5;  Kensington  v.  Inglis,  8  East, 
273 ;  Huhhard  v.  Jackson,  3  Taunt.  169. 

79.  Even  against  a  party  who  has  not 
assented  to  the  alteration.  Fairlie  v. 
Christie,  Holt  331.  Gibbs,  C.  J.  1816. 

And  the  court  set  aside  a  verdict  for 
theplaintiff.  7Taunt.416.  1  Moore,  114. 
And  see  Post  Stamps,  E. 

80.  A  variance  between  the  name  by 
which  a  vessel  is  entered  at  the  custom- 
house, and  that  inserted  in  the  bill  of 
lading,  does  not  discharge  the  cons^ee 
from  demurrage,  unless  his  searches  at 
the  custom-house  were  therein  frus- 
trated. Harmon  v.  Clarke,  4  Campb. 
159  Gibbs,  C.  J.  1815. 

N.  The  variance  in  this  case  was  merely 
in  the  translation  and  nontranslation  of 
the  definite  article  "die"  prefixed  to  the 
name  of  the  ship. 

81.  But  the  insertion  of  the  name 
of  the  vessel  in  a  different  language,  is 
not  a  material  alteration.  Clapham  and 
another,  assignees,  v.  Cologan,^  Campb. 
382.     Ellenborough,  C.  J.  1813. 

82.  And  where  the  voyage  was  origi- 
nally described  as  "  at  and  from  A.  and 
B.'*  the  addition  of  the  words  "  both  or 
either"  is  immaterial,  the  legal  opera- 
tion of  the  instrument,  in  both  forms, 
being  the  same.    Bnd. 

F,  (c)   Valued  policy. 

83.  A  policy  on  eoods  to  he  declared 
and  valued,  if  no  aeclaration  is  made, 
must  be  considered  as  an  open  poliw. 
Harman  and  others  v.  Kingston,  3  Campb. 
150.    Ellenborough,  C.  J.  1811. 
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84.  A  declaration  of  interest  and  value 
may  be  by  parol.  Robinson  v.  Totirayy  3 
Campb.  160.  Ellenborough,  €•  J.  1811. 

Sed  vide  Pothier,  Trait^  du  Contrat 
d'  Assurance,  cbap.  2.  sect.  2.  num.  109. 

85.  But  if  not  communicated  to  the 
underwriters,  or  written  on  the  policy,  is 
a  nullity.    Ibid. 

86.  It  may  be  corrected  without  a 
fresh  stamp,  if  made  on  a  wrong  ship, 
although  the  underwriters  have  put  their 
initials.  Robinson  v.  Touray  ubi  supra^ 
and  the  court  discharged  a  rule  for  a 
new  trial,  1  M.  &  S.  218. 

F.  (d)  Description  of  the  object  of  tn- 
surance, 

87.  A  policy  on  a  voya^  to  any  of 
the  West  India  islands,  will  not  cover 
a  voyage  to  an  island  which,  at  the  time 
of  enecting  the  insurance,  belonged  to 
the  enemy,  although  afterwards  cap- 
tured, ifeilson  v.  De  la  Cour,  2  £sp. 
619.     Kenyon,  C.  J.  1797. 

88.  Where  the  insurance  is  on  a 
voyage  "to  any  port  m  the  Baltic^^^ 
witnesses  may  be  called  to  prove  that 
the  Gulph  of  Finland  is  generally  con- 
sidered to  be  within  the  Baltic,  though 
laid  down  by  geographers  as  a  distinct 
sea.  Uhde  v.  Walters,  3  Campb.  16. 
EllenboTough,  C.  J.  1811. 

And  see  ante,  Evidence,  196,  7, 
202.  Sed  vide  Weston  v.  EmeSy  1 
Taunt.  115. 

89.  So  a  policy  "at  and  from  a  port 
of  loading  in  Amelia  Island,"  in  which 
there  is  no  port,  may  be  applied  to  a 
cargo  shipped  in  another  island  higher 
up  the  river.  Moxon  v.  Atkins,  3  Campb. 
200.     EUcnborough,  C.  J.  1811. 

And  see  ante.  Covenant,  A.  (b)  7.. 

90.  An  insurance  on  "  stock  in  trade" 
does  not  cover  goods  purchased  on  a  spe- 
culation unconnected  with  the  party's 
usual  business.  Watchom  v.  Langford 
and  others,  3  Campb.  422.  EUcnbo- 
rough, C.  J.  1813. 

91.  An  insurance  on  "  household  fur- 
niture, linen,  and  wearing  apparel,' '  does 
not  extend  to  a  stock  of  hnen-drapery 
goods.     Ibid. 

F.  (e)  Constrwiion  of  the  usual  memo- 

randums. 

And  see  ante,  E.  (b). 

92.  Under  an  exception  of  average 


losses,  not  amounting  to  5  per  cent,  the 
proportion  of  loss  must  be  calculated 
with  reference  to  the  value  of  the  car- 
go at  t^  time  the  loss  happens,  Rohl 
V.  Parr,  1  Esp.  445.  Kenyon,  C.  J. 
1796. 

93.  Malt  is  com  within  the  meaning 
of  the  memorandum,  excepting  com, 
&c.  from  particular  average.  Moody  v. 
Surridge,  2  Esp.  633.  Kenyon,  C.  J. 
1798. 

O.  Warranty. 

G.  (a)  IVhat  shall  amount  to  a  warranty. 

94.  A  declaration  that  the  insurance 
is  "on  the  cargo,  being  1031  hhds,  of 
wine,**  is  not  a  warranty  that  no  other 
goods  shall  be  taken  on  board.  Muller 
V.  Thompson,  2  Campb.  610.  Ellen- 
borough,  C.  J.  1811. 

95.  Insuring  a  vessel  by  an  Enalish 
name,  is  no  warranty  that  she  is  English. 
Claphamand  another,  assignees  of  Pearce, 
V.  Cologan,  3  Campb.  382.  EUenbo- 
rough,  C.  J.  1813. 

And  see  Le  Mesurier  v.  Vaughan,  6 
East,  382.     S.  C.  2  Smith,  492. 


G.  (b)  How  construed, 

96.  Policy  on  a  vessel  during  one 
month  remaining  in  Portsmouth  harbour 
securely  moored,  is  not  vacated  by  the 
vessel's  changing  her  mooring  within 

the  same  harbour. v.  Westmore, "" 

6  Esp.  109.    EUcnborough,  C.  J.  1807. 


G.  (c)  Neutrality. 

97.  A  vessel  warranted  American,  must 
be  navigated  with  all  the  papers  required 
by  the  treaties  between  America  and  the 
belligerent.  Rich  v,  Parker,  2  Esp.  615. 
Kenyon,  C.J.  1797. 

And  the  court  of  K.  B.  gave  judgment 
for  the  defendant  on  a  special  verdict ; 
7  T.  R.  705. 

98.  A  warranty  of  neutrality  is  not 
complied  with,  where  it  appears  that 
the  owner,  thoueh  a  native  ot  a  neutral 
country,  is  resident  with  his  family  in 
the  states  of  a  beUigerent.     Tabbs  v. 
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Bendelack,  A  Esp.  108.     Kenyon,  C.  J. 
1801. 

S.  C.  3  Bos.  &  Pull.  207,  n.  And  see 
ante,  A.  (a)  post,  P.  (a). 

G.   (d)  Time  of  sailing.. 

99.  A  warranty  to  sail  from  P.  on  or 
before  the  23d,  is  not  satisfied  by  sailing 
to  Q.,  which  is  the  port  of  P.,  on  the 
28th,  clearing  the  vessel,  and  complet- 
ing the  crew  on  the  29th,  and  sailing 
from  Q.  on  the  30th.  Ridsddle  ar^ 
others  V.  Neumhanij  4  Campb.  111.  Ei- 
lenborough,  C.  J.  1814. 

And  the  court  refused  a  rule  for  a  new 
trial.     Ibid,  and  3  M.  &  S.  456. 

100.  A  warranty  to  sail  before  a  par- 
ticular day  on  a  voyas:e  from  Surinam, 
€tnd  all  or  any  of  the  West  India  islands j 
is  satisfied  by  the  vessel's  sailing  with  a 
cargo  from  Surinam  within  the  time, 
though  she  call  at  the  islands /or  convoy 
after  the  day.  Wright  v.  Shiffner^  2 
Campb.  247.  Ellenborough,  C.J.  1809. 

And  the  court  refused  a  rule  for  a  new 
trial.  Ibid,  and  11  East,  515. 
And  see  1.  (c)  1 . 

101.  But  it  was  held  that  a  ship  war- 
ranted to  depart  on  or  before  a  given 
day,  must  actually  be  out  of  port  on  that 
day,  and  that  it  is  not  enough  that  she 
broke  groimd  and  commenced  the  home- 
ward voyage,  so  as  to  have  satisfied  a 
warranty  to  sail  on  that  day.  Moir  v. 
Royal  Exchange  Assurance  Company y  4 
Campb.  84.   Ellenborough,  C.  J.  1814. 

And  the  court  refused  a  rule  to  set 
aside  nonsuit.    Ibid. 

G.  (e)  Sailing  with  convoy. 
(And  see  post,  pi.  148.) 

102.  A  warranty  to  sail  with  convoy 
is  broken  if  the  vessel  set  sail  without 
sailing  orders^  which  it  was  in  the  power 
of  the  captain  to  obtain.  Anderson  v. 
Pitcher  et  ux.  3  Esp.  124.  Eldon,  C.  J. 
1800. 

And  the  court  of  C.  P.  discharged  a 
role  for  a  new  trial;  2  Bos.  &  Pull.  164. 

And  see  France  y.  Kirwan,  Park,  447; 
commented  upon  in  Marshall,  369,  n. 
Hihbert  v.  Pigou,  Park,  443.  S.  C.  Mar- 
shall,  369;  Webby.  Thomson,  1  Bos. 
&  Pull.  5;  Wainhouse  v.  Cowie,  4 
Taunt.  178. 


103.  Ships  sailing  from  foreign  ports 
are  not  within  the  restrictions  of  the  con- 
voy act,  unless  there  be  persons  at  those 
ports,  authorised  by  the  admiralty  to 
grant  convoy  or  license.  D^Aguilar  v. 
Tohin,  Holt,  185.     Gibbs,  C.  J.  1816. 

104.  Nor  vrill  such  an  authority  be 
implied  upon  the  circumstance  of  the 
admiral  on  the  station,  having  usually 
appointed  convoys.     Ibid. 

105.  Brokers  effecting  a  policy  with- 
out notice  that  it  is  not  on  account  of  A. 
from  whom  they  receive  the  order,  have 
a  hen  upon  it  for  their  general  balance 
due  from  A„  and  have  a  right  to  apply 
in  satisfaction  of  that  balance,  money 
received  upon  the  policy,  as  well  after 
as  before  notice,  that  it  belongs  to  B. 
Mann  v.  Forrester  and  another,  4  Campb. 
60.     Ellenborough,  C.  J.  1814. 

106.  But  if  after  such  notice  they  pay 
the  surplus  to  A.,  the  amount  may  be 
recovered  from  them  by  B.,  in  an  action 
for  money  had  and  received.     Ibid. 

107.  A  bill  of  lading  stating  the  ship 
to  be  bound  to  the  port  of  destination, 
with  convoy,  amounts  to  an  undertaking 
binding  on  the  owner,  that  the  ship  shall 
sail  with  convoy.  Magalhaens  v.  Busher^ 
4  Campb.  54.  Ellenborough,  C.  J. 
1814. 

108.  It  is  no  excuse  for  not  sailing 
with  convoy  that  the  ship  was  prevented 
from  joining  the  convoy  by  the  weather. 
Ibid. 

.109.  Where  a  policy  warrants  that 
the  ship,  if  she  proceed  on  a  particular 
day,  shall  sail  with  convoy,  she  may  sail 
without  convoy  from  her  loading  port  to 
the  place  of  rendezvous  for  convoy  for 
the  voyage,  although  there  be  convoy 
for  ships  between  the  loading  port  and 
place  of  rendezvous.  Warwick  v.  Scott, 
4  Campb.  62.  Ellenborough,  C.  J. 
1814. 

110.  A  ship  is  to  be  considered  as 
saiHng  with  convoy  if  she  join  and 
receive  sailing  instructions  within  the 
limits  of  the  port,  although  the  convoy 
drop  down  15  leagues  from  the  place  of 
loading  several  days  before  sucn  ship, 
she  being  detained  for  want  of  a  pilot. 
Ridsdale  and  otI*ers  v.  Shedden,  4 
Campb.  107.  *  Ellenborough,  C.  J. 
1814. 

111.  Where  no  convoys  are  appointed 
at  the  port  from  which  a  ship  commences 
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her  voyage,  she  is  not  hound  to  wait  for 
convoy  ki  a  port,  in  the  course  of  the 
voyage,  from  which  convoys  are  appoint- 
ed. Park  V.  Hamondy  4  Campb,  344. 
Gibbs,  C.  J.  1815. 

112.  But  it  is  a  sufficient  defence  to 
■  shew  that  the  ship  was  delayed  by  the 
default  of  the  plaintiff 's  agent  in  not  put- 
ting on  board  the  plaintiff's  goods,  and 
that  after  receiving  them  the  master 
made  every  practicable  exertion  to  join 
the  convoy.     Ibid, 


H.  Representation. 
H.  (a)   IFhen  materiaL 

113.  A.  paid  4  guineas  to  B.  as  an 
insurance  against  being  drawn  in  the 
militia,  under  47  Geo.  111.  cap.  71.  and 
tcK)k  a  receipt  which  stated,  '*  that  the 
subscriptions  were  received  for  the  pur- 
pose of  indemnifying,  &c.  until  a  cer- 
tain day,  at  which  period  all  ballottings 
UTider  the  act  were  directed  to  ccose.'*  A. 
was  drawn  after  the  day.  Held,  that  he 
was  not  within  the  terms  of  the  insur- 
ance ;  but  that  he  was  entitled  to  a  re- 
turn of  premium  on  the  ground  of  mis- 
representation. Duffell  V.  JFilsouy  1 
Campb.  401.  Ellenb'orough,  C.  J.  1808. 

And  see  Astley  v.  Ray,  2  Taunt.  214. 

114.  A  representation  made  to  imder- 
writers  on  goods  when  their  names  are 
put  down  on  the  slip,  must  be  substan- 
tially complied  with,  unless  it  be  with- 
drawn or  Qualified  before  the  policy  is 
signed.  Eawards  v.  Footner,  1  Campb. 
630.     Ellenborough,  C.  J.  1808. 

Sed  vide  Bell  v.  Carstairs,  14  East, 
374,  82,  93. 


H.  (b)  How  made. 

115.  A  representation  made  to  an 
imderwriter  who  is  not  the  first  on  the 
policy,  cannot  be  taken  advantage  of  by 
a  subsequent  underwriter.  Bell  and 
others  v.  Carstatrs^  2  Campb.  544.  El- 
lenborough, C.  J.  1810. 

S.  C.  not  S.  P.  14  East,  374. 

116.  Calling  a  ship  by  an  English 
name  does  not  amount  to  a  representa- 
tion of  her  being  an  English  ship.  Clap* 
ham  and  another y  assignees  of  Pearce^  v 


Cologan,  3  Campb.  382.  Ellenborough, 
C.  J.  1813.    Ante,  pi.  80,  81. 


H.  (c)  How  construed, 

117.  On  a  voyage  from  St.  Domingo 
to  Europe,  a  representation  that  the 
vessel  will  sail  in  the  month  of  October, 
implies,  that  she  will  not  sail  till  the 
25th,  or  at  the  soonest  the  10th  or  15th 
of  that  month.  Chaurand  and  another 
V.  Angerstein,  Peake,  43.  Kenyon,  C.  J. 
1791. 

1 1 8.  A  broker  effecting  an  insurance 
from  Russia,  on  a  ship  then  on  her  out- 
ward voyage,  says,  **  There  is  a  cargo 
ready  for  her.'*  This  representation 
expresses  merely  expectation  and  belief; 
and  the  underwriter  is  not  discharged  by 
the  delay  of  the  vessel  for  want  of  a  car- 
go. Hubbard  v.  Glover,  3  Campb.  313. 
Ellenborough,  C.  J.  1812. 

And  see  Bowden  v.  Vaughan,  1 0  East, 
415;  post.  Vendor  AND  PURCHASER, 
G,  (a)  2. 

I.  Concealment. 

I.  (a)*  IVlien  material, 

119.  A  vessel  is  insured  after  she  has 
been  long  at  sea,  which  circumstance  is 
not  communicated  to  the  broker,  who  is 
consequently  unable  to  answer  the  in- 
quiries of  the  underwriter.  This  is  a 
fraudulent  concealment.  Webster  v.  FoS" 
ter,  1  Esp.  407.     Kenyon,  C.  J.  1795. 

Ace.  rillis  V.  Brutton,  Park,  250; 
Ratcliffe  yrShoolbred,  Marshall,  468; 
Carter  v.  Boehm,  1  Bla.  593.  3  Burr. 
1905.  Sed  vide,  5  Taunt.  430.  1  Marsh, 
117. 

1 20.  So  where  a  party  delayed  insur- 
ing until  after  the  arrival  of  another  ves- 
sel, which  sailed  at  the  same  time  with 
the  ship  insured,  the  non-communication 
of  this  circumstance  was  held  to  vacate 
the  policy.  M* Andrew  v.  Bell^  1  Esp. 
373.     Kenyon,  C.  J.  1795. 

Ace.  Bridges  v.  Hunter,  1  M.  &  S.  15. 

121.  Secus,  wheresuch  arrival  is  in 
Lloyd's  list.  Friere  v.  JFoodhouse,  Holt, 
592.  Burrough,  J.  1817. 

122.  At  the  time  of  effecting  an  in- 
surance, the  underwriter  is  entitled  to  be 
informed  of  all  the  circumstances  known 
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to  the  assured  with  respect  to  the  actual 
state  of  the  Yessel.  Freeland  and  others 
V.  Glover,  6  Esp.  14.  Ellenborough, 
C.  J.  1806. 

123.  But  it  is  not  necessary  that  he 
should  he  apprized  of  all  the  calamities 
which  have  previously  befallen  the  ves- 
sel in  thie  course  of  her  voyas^e.    Ibid, 

And  the  court  of  K.  B.  discharged  a 
rule  for  a  new  trial,  on  the  ground  that 
the  letter  communicated  to  the  under- 
writers referred  to  a  former  correspond- 
ence, which  they  might  have  required 
to  see  ;  7  East,  457,  and  3  Smith,  424. 

Ace.  Schoolbred  v.  Nutt,  Park,  300. 
S.  C.  Marshall,  475.  Sed  vide  Gladstone 
V.  King^  1  M.  &  S.  35.  And  see  Fort  v. 
Lee,  3  Taunt.  381. 

124.  It  is  customary  for  .vessels  on 
their  arrival  at  Newfoundland  to  be  em- 
ployed in  fishing,  or  to  make  an  interme- 
diate voyage  before  they  load  homewards, 
and  in  either  case  they  are  commonly 
protected  during  that  period  by  a  dis- 
tinct insurance.  A  policy  at  and  from 
Newfoundland  must  be  construed  with 
reference  to  this  usage,  of  which  the 
underwriters  are  bound  to  take  notice. 
The  insurance  therefore  does  not  attach 
upon  the  intermediate  risk,  nor  is  it 
vitiated  by  the  non-communication  of 
the  fact.  Fallance  v.  Dewar,  1  Campb. 
503.  Ellenborough,  C.  J.  1808.  Ouaier 
V.  Jennings,  1  Campb.  505.  El<K)n, 
C.  J.  1800. 

125.  And  if  the  usage  be  general,  it 
cannot  be  objected  that  it  is  in  the 
alternative,  or  that  it  is  not  universal. 
Vallance  v.  Dewar,  ubi  supra, 

126.  So  the  underwriters  are  bound 
to  take  notice  of  a  custom  to  load  part  of 
the  cargo  outside  of  Oporto  bar,  when 
the  state  of  the  river  makes  it  more 
convenient.  Kingston  v.  Knibbs,  1 
Campb.  508,  n.  Ellenborough,  C.  J. 
1808. 

127.  The  broker  is  bound  to  com- 
mimicate  facts  to  the  underwriter,  but 
not  the  opinions  and  apprehensions  oc- 
casioned by  the  facts.  Bell  and  others 
V.  Bell,  2  Campb.  475,  Ellenborough, 
C.  J.  1810. 

And  the  court  of  K.  B.  discharged  a 
rule  for  a  new  trial.    Ibid, 

128.  Loose  rumours  need  not  be  com- 
municated ;  but  the  materiality  of  the 
facts,  known  and  suppressed,  is  for  de- 


cision of  the  jury.  DurreU  and  another 
V.  Bederley,  Holt,  283.  Gibbs.  C.  J. 
181ft 

129.  The  opinion  of  imderwriters  as 
to  the  materiality  of  the  rumours,  ap- 
pears to  be  inadmissible.     Ibid, 

130.  The  non-communication  of  the 
damaged  state  of  goods  shipped,  from 
which  danger  is  likely  to  ensue,  does  not 
vitiate  the  policy,  where  these  circum- 
stances are  unconnected  with  the  cause 
of  the  loss.  Boyd  v.  Dubois,  3  Campb. 
133.     Ellenborough,  C.  J.  1811. 

And  see  post,  K.  (e)  153. 

131.  Carboys  of  vitriol  are  sometimes 
stowed  on  the  deck,  and  sometimes  bed- 
ded in  sand  in  the  hold,  where  they  are 
considered  safer.  It  is  not  necessary  to 
apprize  the  underwriters  that  such  car- 
boys are  intended  to  be  stowed  on  deck. 
Da  Costa  v.  Edmunds,  4  Campb.  142. 
Ellenborough,  C.J.  1815. 


K.  Misconduct. 
K.  (a)  Delay, 

132.  Where  a  vessel  is  insured  at  and 
from  A.  to  B.,  a  voluntary  delay  in  pro- 
ceeding upon  the  voyage,  will  avoid  the 
polic)'.  Sm4th  v.  Surndge,  4  Esp.  25. 
Kenvon,  C.  J.  1801. 

133.  Secus,  where  she  remains  in  port 
for  necessary  repairs.    Ibid, 

134.  Mere  length  of  time  intervening 
between  the  effecting  of  the  insurance 
and  the  sailing  of  the  vessel,  is  not  suf- 
ficient to  avoid  the  policy.  Grant  v. 
King,  4  Esp.  175.  Ellenboroi»h,  C.  J. 
1803. 

K.  (b)  Deviation. 

135.  Where  sickness  is  set  up  as  an 
excuse  for  deviation,  it  must  be  shewn 
that  the  surgeon  was  provided  with 
medicines  suited  to  the  voyage.  Woolf 
V.  ClaggeU,  3  Esp.  257.  Eldon,  C.  J, 
1800. 

.  And  see  Tatham  v.  Hodgson,  6  T.  R, 
656.  Pothier,  Traite  du  Contrat  d'  As- 
surance, chap.  1.  sect.  2.  num.  51. 

136.  Under  a  policy  **at  and  from 
Antigua  to  England,  with  liberty  to 
touch  at  all  or  any  of  the  West  India 
islands,  Jamaica  included."     The  ship 
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may  touch  at  any  of  the  islands,  though 
not  in  the  direct  course  from  Antigua  to 
England,  and  stay  at  such  as  she  visidted 
the  time  necessary  to  complete  her 
homeward  cargo.  Metcalfe  y,  Parry^ 
4  Campb.  123.     Gibbs,  C.  J.  1814. 

137.  Liberty  to  touch  at  an  interme- 
diate port  does  not  include  liberty  to 
break  bulk  there.  StiU  r.  Wardell,  2 
Esp.  610.    Kenyon,  C.  J.  1797. 

S.  C.  Park,  388.  Sed  ride  Raine  v. 
Bell,  9  East,  195 ;  Cormack  y.  Glad^ 
stonCf  1 1  East,  347 ;  Laroche  v.  Oswiuy 
12  East,  131 ;  Urquhart  v.  Barnard,  1 
Taunt.  450. 

138.  A  vessel  insured  from  London  to 
Berbice,  with  liberty  to  trade  at  any 
ports  and  places,  puts  into  Madeira,  ana, 
by  staying  there,  loses  her  convoy.  This 
b  a  deviation.  WiUiams  v.  Shee,  3 
Campb.  469.  Ellenborough,  C.  J.  1813. 

139.  And  the  underwriters  are  dis- 
charged, although  the  policy  was  effect- 
ed  upon  sightof  a  letter  from  the  master, 
stating  that  he  had  lost  the  convoy,  and 
had  passed  Barbadoes,  and  the  words 
"  at  sea'*  were  inserted  after  the  clause 
*'  beginning  the  adventure  upon  the  said 
goods  and  merchandizes,  from  the  load- 
ing thereof  aboard  the  said  ship.'  *  RedU 
man  v.  London,  3  Campb.  503.  Ellen- 
borough,  C.  J.  1813. 

140.  Leave  to  discharge  part  of  the 
cargo  does  not  imply  leave  to  take  in 
other  goods.  Sheriff  y.  Potts,  5  Esp.  96. 
Ellenborough,  C.  J.  1803. 

S.  C.  Park,  389. 

141.  Where  a  vessel,  which  is  pre- 
vented from  entering  her  port  of  desti- 
nation, proceeds  to  another  point  with 
the  intention  of  returning  to  the  port 
when  the  impediment  shall  be  removed, 
the  underwriters  may  perhaps  remain 
liable.  Blackenhageny,  London  Assur- 
ance Company,  1  Campb.  454.  Ellen- 
borough, C.  J.  1808. 

142.  But  if  she  abandon  her  voyage, 
and  be  lost  on  her  way  back  to  her  place 
of  outfit,  they  are  clearly  discharged. 
Ibid. 

143.  S.  P.  ruled  on  a  trial  between 
the  same  parties.  2  Campb.  456.  Mans- 
field, C.  J.  1808. 

And  the  court  of  C.  P.  set  aside  a 
verdict  given  for  the  plaintiff,  contrary 
to  the  direction  of  the  chief  justice 
Ibid. 


144.  But  it  was  afterwards  left  to  the 
jury  as  a  question  of  fact,  whether  the 
voyage  had  been  abandoned  or  not ;  and 
the  plaintiff  again  had  a  verdict.  Ibid. 
564.     Mansfield,  C.  J.  1809. 

145.  So  if  the  captain  proceed  to  a 
neghbouring  port,  the  underwriters  are 
discharged.  Parkin  y.  Tunno,  2  Campb. 
59.     EUenboroueh,  C.  J.  1809. 

And  see  Heselton  v.  Allnut,  1  M.  & 
S.  46. 

146.  Where  a  ship,  to  avoid  a  danger 
for  which  the  insurers  would  have  been 
liable,  runs  to  sea  before  she  is  properly 
loaded,  and  is  in  consequence  obliged  to 
go  to  a  port  out  of  the  direct  course  of 
the  voyage  insured,  the  underwriters  are 
liable  for  a  subsequent  loss.  O'Reilly 
and  others  v.  Gonne,  4  Campb.  249. 
Gibbs,  C.  J.*  1815. 

147.  Secus,  where  the  danger  avoided 
is  excepted  in  the  policy.  O'Reilly  and 
others  v.  Royal  Exchanae  Assurance  Com^ 
'pony,  4  Campb.  246.  Gibbs.  C.  J.  1815. 

148.  A  vessel  may  deviate  from  her 
track  to  seek  convoy,  when  it  is  for  the 
common  good  and  preservation,  and  is 
not  prohibited  by  the  terms  of  the  policy. 
D'Aguilary.  Tobyn,  Holt,  185.  Gibbs, 
C.  J.  1816. 

And  the  court  of  K.  B.  refused  a  rule 
to  set  aside  nonsuit.  Ibid,  and  1 1  East, 
22. 

149.  Leave  to  see  prizes  into  port,  does 
not  authorize  the  remaining  in  port  whilst 
a  prize  is  repaired.  Jarratt  v.  Ward, 
1  Campb.  265.  Ellenborough,  C.  J. 
1808. 

And  see  Jolleyy.  Walker,  Park,  396 ; 
Parry.  Anderson,  6  East,  202.  S.  C.  2 
Smith,  316.  S.  C.  upon  a  new  trial. 
Park,  397,  8. 

150.  The  master  is  ordered  by  the 
commander  of  a  king's  ship  to  put  to 
sea  to  examine  a  strange  sail;  which 
order  he  obeys  without  compulsion  or 
remonstrance.  The  policy  is  vacated. 
Phelps  V.  Auldjo,  2  Campb.  350.  El- 
lenborough,  C.  J.  1809. 

S.  C.  Park,  386.  And  see  Page  v. 
Thompson,  ibid.  109,  n. ;  Forster  and 
others  v.  Christie,  1 1  East,  205. 

K.  (c)  Negligence. 

151.  Underwriters  are  not  discharged 
by  the  act  of  the  insured  in  taking  on 
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board  3  prisoners  on  parole,  who  occa- 
sion a  mutiny  terminating  in  the  loss  of 
the  vessel.  Toulmin  v.  Inglis^  1  Campb. 
421.     Eilenborough,  C.  J.  1808. 

K.  (d)  Carrying  simulated  papers. 

152.  Where  no  liberty  is  given  in  the 
policy  to  take  simulated  papers,  and  the 
vessel  is  condemned  for  carrying;  them, 
the  assured  cannot  recover.  Homeyer 
v.  Lushington^  3  Campb,  85.  Ellen- 
borough,  C.  J.  1811. 

K.  (e)  Irregular  clearance. 

153.  The  non-insertion  in  the  manifest 
of  the  goods  insured,  does  not  vacate 
the  policy  where  the  loss  is  unconnected 
with  the  omission.  Camithers  v.  Gray, 
3  Campb.  142.  Eilenborough,  C.  J. 
1811. 

And  the  court  of  K.  B.  refused  a  rule 
for  a  new  trial,  the  omission  being  no 
ground  for  seizure ;  15  East,  35. 

And  see  ante,  I.  (a)  130. 

K.  (f)  Breach  of  convoy  act. 
(And  see  ante,  G.  (e).) 

154.  A  policy  is  not  avoided  by  an 
agent  of  the  ass u red's  being  "  privy  to 
or  instrumental  in  causing  the  ship  to 
sail  without  convoy,  unless  he  had  an 
authority  from  his  principal  for  that 
very  purpose.  Carstairs  and  others  v. 
AUnuttf  3  Campb.  497.  Eilenborough, 
C.  J.  1813. 

N.  As  to  privity,  see  JFainhouse  v. 
Cowiey  4  Taunt.  178 ;  Wilson  v.  Foder- 
ingham,  1  M.  &  S.  468.  Darby  v.  New- 
ton, 6  Taunt  544.  2  Marsh.  252.  S.  C. 

155.  In  an  action  on  a  policy  of  in- 
surance, it  will  be  presumed  that  the 
ship  complied  with  tne  provisions  of  the 
convoy  act,  till  the  contrary  is  proved. 
Thornton  and  others  v.  Lance  and  others, 
4  Campb.  231.  Eilenborough,  C.  J. 
1815. 

And  see  Evidence,  K. 

156.  To  avoid  an  insurance,  even  on 
ship,  for  a  contravention  of  the  convoy 
act,  it  must  be  shewn  that  the  assured 
was  privy  to  such  contravention.  Met' 
cnlfe  V.  Parry,  4  Campb.  123.  Gibbs, 
C.  J.  1815. 


L.  Loss. 


L.  (a)  By  perils  of  the  seas, 
(And  see  ante,  K  (b)  2,  3.) 

157.  Destruction  of  the  vessel  by 
worms  at  sea,  is  not  a  loss  by  perils  of 
the  seas.  Rohl  v.  Parry  1  Esp.  445. 
Kenyon,  C.  J.  1796. 

158.  Nor  where  one  English  ship 
sinks  another,  supposing  her  to  be  an 
enemy.  Cullen  v.  Butler,  4^ampb. 
289.     Eilenborough,  C.  J.  1815. 

159.  An  exception  of  "  perijs  of  the 
sea,'*  extends  to  a  loss  arising  from  nin- 
ninff  foiil  of  another  vessel  by  misfortune. 
Bnller  and  others  v.  Fisher  and  others^ 

3  Esp.  67.     Kenyon,  C.  J.  1799. 
N#  Or  by  negligence ;  Smith  v.  Scott, 

4  Taunt.  126.  As  to  both  points,  see 
Pothier,  Traits  du  Contrat  d'  Assurance, 
chap.  1.  sect.  2.  num.  50. 

160.  A  vessel  wrecked  by  the  barratry 
of  the  master,  may  be  stated  to  have 
been  lost  by  the  perils  of  the  seas.  Hey- 
man  and  others  v.  Parish,  2  Campb. 
149.     Eilenborough,  C.  J.  1809. 

And  see  Smith  v.  Scott,  4  Taunt. 
127,  8. 

161.  Where  a  loss  is  to  be  inferred 
from  the  want  of  intelligence,  it  must  be 
proved  that  the  vessel  set  sail  upon  the 
voyasfe  mentioned  in  the  policy.  Cohen 
V.  Hinckley,  2  Campb.  51.  Eilenbo- 
rough, C.  J.  1809. 

162.  For  this  purpose  the'  production 
of  the  convoy  bond,  subscribed  with  an 
official  memorandum,  «*for  Quebec,"  is 
primd  facie  evidence.     Ibid, 

163.  Or  the  production  of  the  char- 
ter-party.   Ibid. 

S.  C.  not  S.  P.  1  Taunt.  249. 

164.  Or  a  licence  for  such  voyi^. 
Marshall  v.  Parker,  2  Campb.  70.  Ei- 
lenborough, C.  J.  1809. 

165.  It  Is  not  necessary  to  shew  that 
the  vessel  has  not  been  heard  of  at  her 
port  of  destination;  it  is  sufficient  if  no 
mtelligence  have  re^hed  this  country. 
Twenuow  v.  Oswin,  2  Campb.  85.  Ei- 
lenborough, C.  J.  1809. 

166.  The  presumption  as  to  the  loss 
of  a  missing  ship,  is  governed  wholly 
by  circumstances.  Houstman  v.  Thom^ 
ton,  Holt,  242.     Gibbs,  C.  J.  1816. 
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167.  If  after  a  payment  founded  upon 
stich  presumption,  the  vessel  re-appears, 
she  will  belong  to  the  underwriters,  as 
upon  an  abandonment.    IbitL 

And  see  Green  v,  Broum^  2  Stra.  1199. 
Newby  v.  Ready  Park,  85.  Pothier, 
Tiaite  du  Contrat  d'  Assurance,  chap.  3. 
sect.  1.  num.  119* 

168.  Sugars  were  insured  from  Tortola 
to  London,  the  vessel  bavine  received 
damage  put  back  and  was  declared  unfit 
to  proceed.  No  ship  could  be  found  to 
bring  the  whole  cargo  or  the  greater 
part  of  it ;  and  the  goods,  though  not 
mjured,  were  sold  lor  a  small  sum. 
Held  to  be  a  total  loss,  the  voyage  in 
contemplation  being  lost.  Maiming  v. 
Newnham,  in  B.  R.  T.  T.  1782,  read  by 
Sir  Vicary  Gibbs  from  a  note  taken  by 
himself,  and  recognised  in  Wilson  v. 
Royal  Exchange  Assurance  Company^ 
2  Campb.  623.  EUenborough,  C.  J. 
1811. 

S.  C.  more  fully  reported,  Marshall, 
585. 

169.  But  if  the  assured  have  an  op- 
portunity of  transhipping  the  goods  in- 
suredy  and  thus  continuing  the  voyage, 
they  have  no  right  to  abandon,  and  can- 
not recover  as  tor  a  total  loss.  Wilson 
V.  R.  E,  A.  Company,  vhi  supra. 

And  see  post,  M. 

170.  Althoueh  the  goods  have,  in  a 
certain  degree,  been  damaged.  Anderson 
▼.  WaUis^  3  Campb.  440.  EUenbo- 
rough, C.  J.  1813. 

And  a  nominal  verdict  for  the  plaintiff 
wassetaside;  2  M.  &  S.  240. 

171.  Where  after  shipwreck  the  resi- 
due of  the  goods  is  got  on  shore,  and 
there  stolen,  it  is  a  total  loss  by  the  perils 
of  the  sea  without  an  abandonment. 
Bondretty,  Hentigg,  Holt,  149.  Gibbs, 
C.  J.  1816. 


L.  (b)  By  fire. 

172.  The  burning  of  a  vessel  to  pre- 
vent her  falling  into  the  hands  of  the 
enemy,  is  a  loss  by  fire,  Gordon  v. 
Rimmingtony  1  Campb.  123.  Ellen- 
borouch,  C.  J.  1807. 

S.  P.  Pothier,  Traits  du  Contrat  d' 
Assurance,  chap,  h  sect.  2.  num.  52. 

173.  Underwriters  are  not  liable  for  a 
loss  by  fire,  arising  from  the  bad  condi- 


tion in  which  the  goods  were  loaded, 
Boydy.  DuhoiSy  3  Campb.  133.  Ellen- 
borough,  C.  J.  1811. 

174.  But  they  are  not  discharged  by 
the  non-communication  of  the  state  of 
the  goods.    Ibid.    Ante,  pi.  131. 

175.  Damage  without  combustion, 
caused  by  over-heatine  a  sugar  house, 
is  not  a  loss  by  fire.  Austin  and  another 
V.  Drewy  4  Campb.  360.  &  Holt,  126. 
Gibbs.  C.  J.  1815. 

And  the  court  of  C.  P.  refused  a  rule 
to  set  aside  a  verdict  for  the  defendant. 
Ibid,  and  2  Marsh.  130.  6  Taunt,  436. 


176. 


L.  (c)  By  capture. 
If  a  vessel  arrive  after  a  hostile 


embargo  is  laid  on,  she  is  captured  from 
the  moment  of  her  arrival ;  and  though 
no  actual  seizure  take  place  for  several 
days,  she  cannot  be  considered  as  having 
been  moored  in  safety  24  hours  within 
the  meaning  of  the  usual  clause  in  po- 
licies to  that  effect.  Minett  and  others 
V.  Anderson,  Peake,  211.  Kenyon,  C. 
J.  1794. 

177.  A  ship  is  driven  by  a  storm  near 
the  enemy's  coast,  and  is  there  captured. 
This  is  a  loss  by  capture,  and  not  by  the 
perils  of  the  seas.  Green  and  others  v. 
Elmslie,  Peake,  212.  Kenyon,  C.  J, 
1794. 

And  see  Hodgson  v^  Malcolm,  2N.R. 
336. 

178.  Where  neutral  property  is  taken 
by  a  British  ship,  and  restored,  the 
assured  may  recover  as  upon  a  loss  by 
capture,  although  the  sentence  of  the 
court  of  admiralty  declare  that  there 
was  good  cause  of  seizure.  Fisger  v. 
PrescoU,  5  Esp.  184.  EUenborough, 
C.J.  1804. 

And  as  to  insurance  against  British 
capture,  see  Kellner  v.  Jui  Mesurier,  4 
East,  396,  402.  S.  C.  1  Smith,  72, 
Luhhoch  V.  PottSy  7  East,  449.  S.  C.  3 
Smith,  397.  Barher  v.  BlaheSy  9  East, 
233,  7,  9;  Forstery.  Christie,  11  East, 
205,  7 ;  Glaser  v.  Cotwe,  1  M.  &  S.  52. 

179.  A  vessel  harratrously  given  up 
to  the  enemy,  may  be  averred  to  have 
been  lost  by  capture,  Arcangelo  v. 
Thompson,  2  Campb.  620.  Ellenbo* 
rough,  C.  J.  1811. 

Ajid  see  Goldschmidt  v.   Whttmore, 
3  Taunt.  508. 
N 
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180.  A  sentence  of  condemnation  can- 
not be  given  in  evidence,  without  proof 
that  the  vessel  sailed  on  the  voyage  in- 
sured, and  that  she  was  captured.  Mar- 
shall V.  Parker,  2  Campb.  69.  Ellen- 
borough,  C.  J.  1809. 

181.  On  a  valued  policy  on  goods, 
the  assured  are  entitled  to  recover  as 
for  a  total  loss  in  case  of  condemnation, 
although  the  sentence  direct  the  freight 
to  be  paid  by  the  captors.     Ibid. 

182.  A  warranty  against  capttire  in 
portf  does  not  extend  to  a  capture  in  a 
place  within  the  headlands  of  a  river, 
but  not  within  the  limits  of  any  port. 
Baring  v.  Vaux,  2  Campb.  541.  Ellen- 
borouffh,  C.  J.  1810. 

And  the  court  of  K.  B.  refused  a  rule 
for  a  new  trial.     Ibid. 

183.  But  if  the  place  be  the  point  at 
which  vessels  on  the  particular  voyage 
usually  unload,  it  is  within  the  warranty. 
Jarman  v.  Coapcy  2  CampK  615.  El- 
lenborough,  C.  J.  1811. 

And  the  court  of  K.  B.  refused  a  rule 
for  a  new  trial.  Ibid,  and  13  East,  894, 

184.  A  warranty  to  be  free  from  seizurie 
m  the  port  of  discharge,  extends  to  a 
seizure  made  two  miles  from  the  har- 
bour by  custom-house  officers,  who  come 
out  in  the  pilot-boat.  Oom  v.  Taylor, 
3  Campb.  204.  EUenborough,  C.  J. 
1811. 

185.  Or  to  a  seizure  made  at  the  same 
distance  from  the  harbour  in  a  road- 
stead, where  ships  occasionally  unload. 
Maydhew  v.  Scott^  3  Campb.  205.  El- 
lenborough,  C.  J.  1811. 

Ace.  Dalgleish  v.  Brooke,  15  East, 
295. 

L.  (d)  By  detention. 

186.  Upon  a  loss  by  seizure,  detention, 
and  confiscation,  it  is  sufficient  to  prove 
that  the  property  was  forcibly  seized  by 
the  officers  of  government  without  shew- 
ing a  condemnation.  Carruthers  v.  Gray, 
3  Campb.  142.  EUenborough,  C.  J. 
1811. 

S.  C.  not  S.  P.  15  East,  35. 


L.  (e)  By  barratry. 

187.  A  ship-owner  cannot  recover  for 
a  loss  occasioned  by  an  act  of  barratiy , 


which  he  has  not  used  ordinary  diligence 
to  prevent.  Pipon  v.  Cope,  1  Campb. 
434.     EUenborough,  C.  J.  1808. 

188.  A  vessel  wrecked  by  the  barratry 
of  the  master,  may  be  stated  to  have 
been  lost  by  the  perils  of  the  seas, 
Heyman  and  others  v.  Parish,  2  Campb. 
149.     EUenborough,  C.  J.  1809. 

189.  A  capture  made  by  collusion 
with  the  captain,  may  be  described  as  a 
loss  by  barratry,  or  by  capture,  Arch^ 
angelo  v.  Thompson,  2  Campb.  620. 
Ellenborough,  C.  J.  1811. 

190.  Smuggling  by  the  captain  xmder 
the  direction  of  the  agent  o{  the  freighter, 
cannot  be  treated  by  the  owner  as  barra^ 
try,  Hobbs  v.  Hannam,  3  Campb.  93. 
Ellenborough,  C.  J.  1811. 

191.  Prisoners  of  war  rise  and  confine 
all  the  crew  except  one,  who  is  heard 
on  the  deck  in  conversation  with  them : 
this  is  evidence  of  barratry  to  go  to  the 
jury.  Hitcks  v.  Thornton,  Holt,  30. 
Gibbs,  C.  J.  1815. 


L.  (f)  General  averagcm 

192.  A  ship  attacked  by  a  privateer, 
beats  her  off.  Neither  the  damage  to 
the  ship,  the  ammunition,  nor  the  charge 
of  curing  the  seamen,  is  the  subject  of 
general  average.  Taylor  and  others  v. 
Curtis,  4  Campb.  337.  Holt  192. 
Gibbs,  C.  J.  1815. 

^-  fe)  Particular  average. 
(Vide  ante,  E.  (b)  F.  (e)  post,  pi.  249.) 

L.  (h)  Stranding. 
(Vide  ante,  E.  (b).) 

M.  Abandonment. 

M.  (a)  TThere  allowed. 
(And  see  ante,  pi.  169.  post,  pL  217.) 

194.  The  assured  cannot,  by  aban- 
donmg,  convert  a  partial,  into  a  total, 
loss.  Thelluson  v.  Fletcher,  1  Esp.  73. 
Kenyon,  C.  J.  1793. 

Ace.  Pothier,  Trait^  du  Contrat  d'  As- 
surance, chap.  3.  sect.  1.  num.  115. 

195.  Where  upon  an  insurance  on 
sugars,  a  minute  portion  of  each  hc^s- 
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head  remains  in  specie,  it  is  only  an 
average  loss.  Hedoergh  and  another  y, 
Pearson,  Holt,  349.  Gibbs,  C.  J. 
1816. 

196.  Nor  does  the  answer  of  the  un- 
derwriters requesting  the  assured  to  do 
the  best  they  can  with  the  property, 
amount  to  an  assent  to  such  an  aban- 
donment.    Ihid, 

197.  The  assured  cannot  abandon  on 
the  ground  that  on  approaching  the  port 
of  destination  he  found  it  occupied  by 
the  enemy.  Lvhhock  v.  Rowcroft,  5 
Esp.  50.     Ellenborough,  C.  J.  1803. 

198.  Where  goods  are  so  damaged, 
as  to  be  unfit  for  the  market  for  which 
they  were  intended,  the  assured  may 
abandon.  Gemon  and  another  v.  Royal 
Exchange  Assurance  Company y  Holt, 
49.     Gibbs,  C.  J.  1815. 

And  the  court  of  C.  P.  discharged  a 
role  for  setting  aside  the  verdict.  Ibid. 
and  2  Marsh.  92. 

199.  In  the  case  of  an  insurance  on 
freight,  a  total  loss  cannot  be  recovered 
without  an  abandonment,  if  the  cargo 
remain,  although  both  ship  and  cargo 
have  been  sold.  Parmeter  v.  Todhunter, 
1  Campb.  541.  Ellenborough,  C.  J. 
1808. 

200.  On  receiving  intelligence  of  a 
capture,  the  assured  abandon.  It  ap- 
pears afterwards,  that  before  the  aban- 
donment was  made  the  vessel  had  been 
recaptured,  and  had  continued  her  voy- 
age. Ruled,  that  the  underwriters  were 
hable  for  a  total  loss.  Bamhridge  and 
another  v,  I^eilson,  1  Campb.  237.  El- 
lenborough, C.  J.  1808. 

S.  P.  adm.  Grigg  v.  Stoker,  Forrest, 
12.  And  see  Bettn  v.  Stupart,  Dougl. 
11,  14;  Hamilton  v.  Mendes,  2  Burr. 
1198.  S.  C.  1  Bla.  276.  Everth  v. 
Smith,  2  M.  &  S.  278 ;  Ritchie  v.  Falk- 
ner,  ib.  290. 

But  upon  a  case  reserved,  the  court 
of  K.  B.  held,  that  only  an  average  loss 
could  be  recovered.  Ibid.  564,  and  10 
East,  329. 

Vide  tamen.  Smith  v.  Robertson,  2 
Dow,  474. 

201.  Whilst  the  timbers  of  a  vessel 
hold  together  the  assured  cannot  break 
her  up,  and  charge  the  underwriter  with 
a  total  loss,  without  an  abandonment. 
Bell  and  others  v.  Nixon,  Holt,  423. 
Dallas,  J.  1816. 


202.  Underwriters,  on  goods,  are  only 
liable  for  an  average  loss,  where  the 
ship,  being  captured  and  re-captured,  is 
sent  into  port,  stripped  of  all  her  hands, 
and  the  captain  not  being  able  imme* 
diately  to  procure  a  fresh  crew,  or  to 
raise  money  to  pay  the  salvage,  sells 
ship  and  cargo,  and  breaks  up  the  ad- 
venture. Underwood  v.  Robertson,  4 
Campb.  138.  Ellenborough,  C.J.  1815. 


M.  (b)  At  what  time, 

203.  Where,  before  abandonment, 
the  ship  insured  is  re-purchased  from 
the  captors  by  the  master,  the  assured 
cannot  recover  as  for  a  total  loss. 
M'Masters  v.  Shoolbrcd,  1  Esp.  237. 
Kenyon,  C.  J.  1794. 

204.  Upon  receiving  intelligence  of  a 
loss,  the  assured  must  make  his  election 
to  abandon  or  not;  he  cannot  wait  to 
see  the  issue.  Abel  v.  Potts,  3  Esp. 
243.    Le  Blanc,  J.  1800. 

S.  P.  Pothier,  Trait^  du  Contrat 
d*  Assurance,  chap.  3.  sect.  2.  num. 
123. 

205.  But  it  appears  to  be  stated  to 
have  been  ruled,  that  the  assured  may 
abandon  at  any  time  before  he  can  be 
shewn  to  have  been  conusant  of  a  change 
of  those  circumstances  which  constituted 
the  total  loss.    Ibid, 

206.  The  assured  is  entitled  to  a  rea- 
sonable time  for  examining  the  state  of 
a  perishable  cargo,  before  he  makes  his 
election.  Gemon  and  another  v.  Royal 
Exch.  Assurance  Comp.  ubi  supra. 

And  the  court  discharged  a  rule  for 
setting  aside  the  verdict,   Ubi  supra. 

But  he  cannot  delay  sending  a  no- 
tice 17  days  after  the  examination. 
Aldridge  v.  Bell,  1  Stark.  498.  Ellen- 
borough, C.  J.  1816. 

207.  Consignee  in  Ireland  of  flax-seed 
from  America,  receives  in  February  in- 
teHigence  of  the  detention  of  the  vessel 
by  an  embargo ;  but  he  does  not  abandon 
till  the  1 1th  of  June.  Held,  that  though 
the  assured  might  perhaps  have  waited 
till  the  expiration  of  the  sowing  season, 
which  was  on  the  10th  of  May,  the 
abandonment  on  the  llth  of  June  was 
too  late.  Kelly  and  others  v.  Walton^ 
2  Campb.  155.  Ellenborough,  C  J. 
1809. 
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M.  (c)  Inwhatfom^ 


208.  An  abandonment  must  be  express 
and  positive.  It  cannot  be  implied  trom 
a  reauest  on  the  imderwriteTs,  to  pay  a 
total  loss  and  to  give  directions  as  to  the 
disposal  of  the  cargo.  Parmeter  v.  Tod- 
kunteTf  1  Campb.  54L  Ellenborough, 
C.  J.  1808. 

209.  Nor  can  it  be  fettered  with  con- 
ditions. M*Master$  v.  Shoolbred^  1  Esp. 
237,9.    Kenyon,  C.  J.  1794. 

N.  Adjustment. 


N,  (a)  Haw  made, 

210.  An  a^ent  authorised  to  under- 
write a  policy,  may  adjust  a  loss. 
Richardsony.  Ander9(yiif  ICampb,  43, n. 
Ellenborough,  C.  J.  1805. 

N.  (b)  Effect  of. 

211.  An  adjustment  was  held  to  be 
conclusive  where  there  is  no  fraud,  and 
no  mistake  of  the  law  or  of  the  fact. 
CkrisUan  v.  Coombe,  2  Esp.  489.  Ken- 
ycm,  C.  J.  1796. 

S.  P.  VoUer  v.  GriffUhs,  Selw.  876. 

212.  But  it  has  since  been  held,  that 
the  adjustment  will  not  shut  out  a  ground 
of  defence  to  which  the  attention  of  the 
party  was  not  particularly  drawn.  Shep* 
herdv.  Chewier^  1  Campb.  274.  Ellen- 
borough,  C.  J.  1808. 

213.  And  in  two  earlier  cases  it  ap- 
pears to  have  been  considered  merely  as 
jmmd  facte  evidence  for  the  assured; 
and  to  have  no  other  effect  than  that  of 
throwing  the  burthen  of  proof  upon  the 
defendant  Sheriff  v.  Potts^  5  &p.  96. 
Ellenborough,  C.  J.  1803.  Herbert  v. 
Champion^  1  Campb.  135.  Ellenbo- 
rough, C.  J.  1807. 

^  &d  see  Garrony.  GalbraUh^ Peake^s 
Evid.  223,  where  the  adjustment  appears 
to  have  been  considered  as  not  even  pru' 
md/octe  evidence  of  the  loss.  Gammon 
V.  Beverleiff  1  Moore,  563. 

0.  Action. 

0.  (a)  Notice  of  loss. 

^  214.  Where  the  underwriter^is  to  ad- 
^stthe  loss  in  3  months  after  notice,  it 


is  not  necessary  to  prove  a  direct  notice 
from  the  assured.    Abel  v.  Potts,  3  Esp. 
242.    Le  Blanc,  J.  1800. 
But  see  Bills  and  notes,  G.  (a). 

0.  (b)  Limitation  of  action. 

215.  If  the  master  barratrously  carry 
the  vessel  out  of  her  course,  and  after- 
wards deliver  her  up  to  a  fraudulent 
purchaser,  the  loss  is  to  be  calculated 
from  the  period  of  the  delivery,  and  not 
from  the  abandonment  of  the  voyage. 
Htbhert  and  others  v.  Martin,  1  Campb. 
538,  9.    Ellenborough,  C.  J.  1808. 

^d  see  Limitation  op  actions, 
A.  (a)  2. 


O.  (c)  Pleadings. 

216.  Where  a  policy  in  the  common 
printed  form,  on  ship  and  goods,  con« 
tains  a  written  memorandum,  declaring 
the  insurance  to  be  on  goods,  the  defen<]U 
ant  is  an  assurer  **on  the  premises  in  the 
policy|mentioned.*'  Haugktonv,  EwhcaJt, 
4  Campb.  88.  Ellenborough,  C.  J. 
1814. 

O.  (d)  Payment  of  money  into  court. 

217.  The  payment  of  money  into 
court,  a  count  on  a  valued  policy, 
averring  a  total  loss,  is  not  an  admission 
that  the  loss  is  total.  Rticher  and  another 

Palsgrave,  1  Campb.  557.  Mansfield, 
C.  J.  1808. 

And  the  court  of  C.  P.  refused  a  rale 
to  set  aside  nonsuit ;  1  Taunt.  419. 

And  see  Wdldron  v.  Coombe,  3  Taimt. 
162.  But  it  is  an  admission  of  the  in- 
terest as  stated  in  the  deckuration  ;  BeU 
V.  Ansley,  16  East,  146. 


P.  Evidence, 

P.  (a)  Mode  of  proof. 

218.  Under  a  rule  of  court  to  admit 
a  notarial  copy  of  the  condemnation  of 
a  vessel  in  evidence,  such  copy  only 
establishes  the  fact  of  the  condemnatioiiy 
and  is  not  evidence  of  the  particular 
defects  upon  which  the  conaemnatioQ 
purports  to  be  grounded.  Wright  ▼. 
Bamards,  2  Esp.  700.  Kenyon,  C.  J. 
1798. 
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219.  The  ilip  is  not  evidence  of  an 
insurance.  Rogers  v.  McCarthy ^  3  Esp. 
107.  Kenyon,  C.  J.  1800.  And  see 
ante,  pi.  61,  7Qy  114;  post,  247. 

220.  Lloyd's  books  are  evidence  of  a 
cap^re;  but  they  are  not  evidence  of 
notice  to  a  particular  person,  unless 
coupled  with  other  circumstances.  Ahel 
V.  Fott<,3  EsD.  243.  Le  Blanc,  J.  1800, 

221.  Semble,  that  the  sentence  of  a 
prize  court,  sitting  under  a  commissicm 
from  a  belHgerent  within  a  neutral  state, 
would,  if  acquiesced  in  by  the  neutral, 
be  conclusive  upon  the  parties.  SirMth 
V.  Swrridge,  4  Esp.  25,  7.  Kenycn,  C. 
J.  1801. 

222.  S.  P.  contra,  Donaldson  v. 
TTumpson^  )  Campb.  429.  Ellenbo- 
rough,  C.  J.  1808. 

And  see  Havelock  v.  Rockwood^  8  T. 
R.  268,  74.  Case  of  the  Flad  Oyen, 
1  Rob.  A.  R.  135,  9,  40,  4.  S.  C.  8  T. 
R.  270,  n.  Case  of  the  Harmony,  2 
Rob.  A.  R.  210,  n.  S.  C.  2  East,  477. 
Case  of  the  Christopher,  2  Rob.  209. 

223.  That  state  is  to  be  considered 
neutral,  in  which  the  form  of  an  inde- 
pendent neutral  government  remains, 
although  the  coimtiy  be  occupied  by 
the  forces  of  the  belligerent.  Donaldson 
v.  Thompson,  ubi  supra. 

224.  A  shipwright  may  give  his  opi- 
nion upon  facts  stated  by  others,  relating 
to  the  seaworthiness  of  me  vessel.  Bec]^ 
with  and  others  v.  Sydehotham,  1  Campb. 
116.    EUenborough,  C.  J.  1807. 

225.  Although  the  parties  making 
such  statement  are  not  examined  at  the 
trial ;  comme  semble.  Thornton  v.  Royal 
Exchange  Assurance  Company,  Peake, 
26.    Kenyon,  C.  J.  1790. 

226.  The  sentence  of  a  forei^  prize 
court  is  not  evidence  of  facts  which  can 
be  collected  from  it,  merely  by  indirect 
inference.  Fisher  v.  Ogle,  1  Campb. 
418.    Ellenboroueh,  C.  J.  1808. 

And  the  court  of  K.  B.  refused  a  rule 
for  a  new  trial.    Ibid,  and  Park,  495,  6. 

S.  P.  Bemardi  v.  Motteius,  DougL 
554,  74. 

And  see  Wright  v.  Simpson,  6  Ves. 
714,  30. 

227.  In  an  action  for  return  of  pre- 
mium, the  formal  receipt  in  the  policy 
is  conclusive  evidence  of  the  payment 
of  the  premium.  Dalzell  v.  Mair,  1 
Campb.  532.  EUenborough,  C.  J.  1808. 


Ace.  Atry  v.  Bland,  Park,  34.  But 
9ee  JPoy  v.  Bell,  3  Tauntr  493 ;  Mavor 
V.  Simeon,  ibid.  497,  n ;  De  Gaminde 
V.  Pigo/u,  4  Taunt.  246 ;  Wilkinson  v. 
Clay,  6  Taunt.  1 10 ;  ante,  Evidbncb. 
pi.  125. 

228.  To  Drove  the  contents  of  a  licence 
to  trade  witn  the  enemy,  which  has  been 
lost,  it  is  sufficient  to  shew  that  the 
licence  was  put  on  board  the  vessel,  an< 
to  produce  an  examined  copy  of  the 
order  ii\  council,  and  of  the  ucence  in 
the  secretary  of  state's  office.  Eyre  v. 
Palsgrave,  2  Campb.  605.  EUenbo- 
rough, C.  J.  1801. 

kccRMndy.  Wilkinson,  2TmnU  237. 

229.  Parol  evidence,  from  a  person 
who  has  read  the  licence,  is  inadmis- 
sible.  Ibid. 

230.  A  mere  repre^mtotton  of  neutra- 
lity is  not  conclusively  falsified  by  the 
sentence  of  a  prize  court.  Von  Tungeln 
V.  Dubois,  2  Campb.  151.  EUenbo- 
rough, C.  J.  1809. 

231.  The  captam*s  protest  is  not  evi- 
dence to  invahdate  a  condemnation ;  it 
can  be  read  only  for  the  purpose  of 
contradicting  the  captain's  testimony. 
Christian  v.  Coombe,  2  Esp.  489.  Ken- 
yon, C.  J.  1796. 

And  see  ante.  Evidence,  pi.  116. 

232.  To  prove  a  shipment  of  goods, 
a  paper  from  the  proper  officer  from  the 
custom-house,  stated  by  him  to  be  a 
copy  made  by  direction  of  an  act  of 
parliament  of  the  official  paper  which 
contains  an  account  of  the  cargo,  and 
which  goes  with  the  ship,  is  evidence, 
without  calling  the  captam  or  the 
searcher,  upon  whose  report  the  instru- 
ment was  drawn  up ;  although  the  wit- 
ness did  not  copy  or  compare  the  paper 
himself.  Johnson  v.  Ward,  6  Esp.  47. 
Chambre,  J.  1806. 

233.  But  the  bUl  of  lading,  being 
merely  the  declaration  of  the  captain, 
is  not  evidence.     Dickinson  v.  Lodge, 

1  Stark.  226.  EUenborough,  C.  J.  1816. 

234.  To  prove  a  vessel  a  Dane,  it  is 
primd  facie  sufficient  to  shew  that  the 
captain  usually  hoisted  Danish  colours, 
and  that  he  addressed  himself  to  the 
Danish  consul.  Arcangelo  v.  Thompson, 

2  Campb.  620.      EUenborough,  C.  J. 
1811. 

235.  An  averment  that  a  policy  was 
effected  by  G.  W.  and  Co.  is  proved 
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evideace  that  a  policy  wai  effected  by 
G.  and  Co.,  the  two  firms  having  one 
member  in  common.  Dickson  v,  Lodgcy 
ubi  supra, 

236.  The  production  of  a  letter  ad- 
dressed to  S.  L.  in  England,  bearing  the 
English  ship-letter  post-mark  and  di- 
recting an  msurance,  will  support  an 
averment  that  S.  L.  is  the  person  residing 
in  Great  Britain,  who  received  the  order 
for  effecting  the  insurance.  Ibid, 
^  Sed  vide  Rex  v.  JFatson,  post,  Libel, 
C.  (e).    Usury,  D. 

P.  (b)  Competency  of  witnesses, 

237.  In  an  action  upon  an  insurance 
on  goodSf  the  owner  of  the  vessel  is  not 
a  competent  witness  to  prove  her  sea- 
worthiness without  a  release.  Rotheroe 
and  others  y,  Elton,  Vezke^S^,  Kenyon, 
C.  J.  1791. 

238.  S.  P.  ruled  in  Fox  v.  Lushingtony 
Peake,  85,  n.     Kenyon,  C.  J.  1795. 

239.  In  an  action  on  a  loss  by  harra- 
tnfy  the  master  cannot  be  called  to  prove 
that  the  supposed  barratrous  act  was 
done  with  the  consent  of  the  owner, 
without  a  release.  Bird  v.  Thompson, 
1  Esp.  339.     Kenyon,  C.  J.  1795. 

240.  Underwriters  on  the  same  policy 
may  be  called  to  invalidate  the  testimony 
of  the  plaintiff's  witness;  although  a 
verdict  have  been  recovered  in  another 
action  on  the  same  policy,  upon  the 
same  testimony.  Akers  v.  Thornton,  1 
Esp.  4 1 4.     Kenyon,  C.  J.  1 795. 

241.  An  underwriter  who  settles  a 
loss,  upon  an  assurance  that  the  amount 
shall  be  repaid  in  case  the  insurance 
should  turn  out  to  be  invalid,  is  not  a 
competent  witness  for  an  underwriter  on 
the  same  policy.  Forrester  and  another 
V.  Pigou,  3  Campb.  380.  Ellenborough, 
C.  J.  1813. 

242.  It  would  have  been  otherwise 
if  the  witness  had  settled  the  loss  uncon- 
ditionally, and  had  entertained  merely 
Hu  expectation  of  re- payment.  ^  Ibid, 

And  as  it  did  not  clearly  appear  at 
what  period  the  promise  of  re-payment 
was  made,  the  court  of  K.  B.  granted  a 
new  trial;  1  M.  &  S.  9. 

243.  Or  if  the  promise  of  re- payment 
had  been  made  for  the  fraudulent 
purpose  of  invalidating  his  testimony. 


Q.  Insubance  broker* 

Q.  (a)  His  rights, 
(And  see  ante,  pi.  105,  6.) 

244.  A  broker  who  has  paid  a  loss 
cannot  recover  it  back  on  the  ground 
that  he  was  not  aware  that  the  under- 
writer had  become  insolvent.  Edgar  v. 
Bum^tead,  1  Campb.  411.  Ellenbo- 
rough, C.  J.  1808. 

245.  Nor  after  settling  an  account, 
receiving  the  balance,  and  suffering  two 
years  to  elapse,  can  he  make  a  further 
claim  on  such  ground.  Jameson  and 
another  v.  Swaiiistone,  2  Campb.  546,  n. 
Mansfield,  C.  J.  1809. 

246.  A  broker  has  no  general  lien 
upon  a  policy  effected  for  a  balance  due 
to  him  from  the  agent  who  orders  the 
insurance,  though  such  agent  represent 
that  he  has  authority  to  indorse  tfale 
bill  of  lading.  Lanyon  v.  Blanchard^ 
2  Campb.  597.  Ellenborough,  C.  J. 
1811.    See  2  East,  523,  1  Moore,  155. 

N.  But  he  has  a  general  lien  for  a 
balance  due  from  the  assured;  Parker 
V.  Carter,  Co.  B.  L.  567.  And  see 
post.  Lien,  B.  (b.) 

247.  Where  the  authority  of  the 
broker  is  countermanded  after  the  slip, 
but  before  the  policy,  is  signed,  and  he 
pays  the  premium,  he  cannot  recover 
the  amount  from  his  employer.  Warwick 
V.  Slade  and  another,  3  Campb.  127. 
Ellenborough,  C.  J.  1811. 

Q.  (b)  Duty  and  liability  of  broker. 

248.  Brokers  ordered  to  effect  a  policy 
"  at  and  from  Teneriffe  to  London,*' 
are  liable  for  not  inserting  liberty  **  to 
touch  and  stay  at  all  or  any  of  the 
Canary  Islands,"  according  to  invariable 
practice.  Mallough  v.  Barber  and  others^ 
4  Campb.  150.  Ellenborough,  C.  J. 
1815.    Post,  pi.  256. 

249.  No  misconduct  is  imputable  to  a 
broker  insuring  a  cargo  of  wheat  with 
a  chartered  company,  whose  policies 
contain  a  general  exception  of  particular 
average,  where  no  directions  are  given 
as  to  the  mode  of  effecting  the  insurance. 
Comber  v.  Anderson,  bart,  and  another, 
1  Campb.  523.  Ellenborough,  C.  J. 
1808. 
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250.  Nor  where  he  neglects  to  ahan- 
don;  if  it  he  left  to  his  discretion, 
which  he  exercises  bond  fide.     Ibid. 

251.  The  owner  of  goods  shipped  at 
A.  on  hoard  a  vessel  hound  to  B.  and 
Cy  directs  an  insurance  from  B.  to  C. ; 
the  hroker  is  liahle  to  an  action  for 
negligence,  in  not  stating  that  the  goods 
were  shipped  at  A.  Park  v.  Hctmondy 
4  Camph.  344,  Holt,  80.  Gihbs,  C.  J. 
1815. 

And  the  court  discharged  a  rule  to  set 
aside  a  verdict.  6  Taunt.  495,  2  Marsh. 
189. 

252.  Semble,  that  a  policy  "  at  and 
from  Gihraltar,"  will  attach,  if  the 
ship  enter  Gibraltar  bay.     Ibid. 

253.  A  broker  who  retains  the  policy 
in  his  hands,  is  bound  to  use  reasonable 
diligence  in  settling  a  loss.  Bousfield  y. 
Creswelly  executor  of  Whitfield^  2  Camph. 
545.     Ellenborough,  C.  J.  1810. 

And  see  Agent,  pi.  3,  4. 

25  4.  A  broker  who  takes  credit  from 
an  underwriter  for  a  loss,  and  erases  his 
name  from  the  policy,  is  absolutely 
liable  to  the  assured  for  the  amount. 
Andrew  v.  Robinson  and  others^  3 
Campb.  199.  Ellenborough,  C.  J.  1812. 

And  see  Gaminde  v.  Piaou^  4  Taunt. 
246.    mikinson  v.  Clay,  6  Taunt.  110. 

255.  But  if  he  merely  erase  the  name 
without  takipg  credit  in  his  own  books, 
and  give  notice  to  the  assured,  who  set- 
tles an  account  with  the  broker,  in  which 
this  loss  is  not  included,  the  assured 
waves  any  cfaim  he  may  have  had 
against  the  broker.  Ovington  v.  Bell 
and  another,  3  Camph.  237.  Ellen- 
borough,  C.  J.  1812. 

256.  A  broker  cannot  be  sued  for 
omitting  a  clause  which  he  was  verbally 
directed  to  insert,  but  which  was  not 
contained  in  subsequent  written  instruc- 
tions. Fomin  V.  Oswell  and  another, 
3  Campb.  357.  Ellenborough,  C.  J. 
1813. 

And  see  ante,  pi.  248.  Evidence, 
G.  (b). 

257.  Or  for  neglecting  to  insure  the 
full  amount  ordered,  where,  from  a  col- 
lateral circumstance,  the  poUcy  proved 
to  be  void.    Ibid. 

258.  In  an  action  for  premiums,  by 
executors  of  underwriter  against  insur- 
ance broker,  he  cannot  set  off  or  deduct 
returns  of  premium,  which  accrued  after 
testator's  death.     Houston  and  othersy 


executors  of  Nicholson,  v.  Robertson,  4 
Campb.  342.    Gibbs,  C.  J.  1815. 

259.  And  where  brokers,  without  a 
del  credere  commission,  effect  policies 
in  their  own  names,  "as  agents,"  they 
cannot  in  an  action  for  premiums  by  the 
assignees  of  a  bankrupt  underwriter,  set 
off  a  total  loss  which  happened  before 
the  bankruptcy,  but  adjusted,  although 
the  policies  have  always  remained^  m 
their  hands,  and  they  have  actually  paid 
the  amount  of  the  loss  to  their  principal. 
Baker  and  others,  assignees  of  Gregory, 
a  bankrupt,  v.  Lanahom  and  others, 
4  Campb.  396.     Gibbs,  C.  J.  1815. 

260.  Found  by  verdict  that  the  12 
per  cent,  deducted  by  brokers,  on  the 
balance  of  profit  paid  to  underwriters, 
is  a  mere  gratuity.  Levi  and  others,  eX" 
ecutors,  v.  Barnes.  Holt,  412.  Dallas,  J. 
1816. 

261.  A.,  a  broker,  holding  a  policy 
of  B.  on  which  a  loss  has  happened, 
states  an  account  with  C,  an  under- 
writer, including  his  subscription  to  this 
policy,  and  for  the  balance  due  takes  a 
bill  of  exchange  from  C.  at  three  months, 
but  without  erasing  his  name  from  the 
policy.  This  bill  A.  retains,  and  on  the 
bankruptcy  of  C,  proves  as  a  bebt  due 
to  himself.  A.  is  liable  to  B.  for  the 
amount  of  the  subscription.  Wilkinson, 
assignee  of  Gwynne,  v.  Clay  and  others, 
4  Campb.  171.     Gibbs,  C.  J.  1815. 

R.  Fire  insurances. 
(And  see  ante^pl.  90, 1,  173,  5.) 

262.  A  coffee-house  is  not  an  inn, 
within  the  meaning  of  a  policy  against 
fire.  Doe  d.  Pitt  v.  Laming,  4  Campb. 
73.^   Ellenborough,  C.  J.  1814. 

263.  Lessee  covenants  to  keep  the 
demised  premises  insured.  He  omits  to 
pay  the  premium  until  after  the  expira- 
tion of  tne  15  days  of  grace,  but  the 
premium  is  subsequently  accepted,  **  as 
reviving  the  insurance  from  the  former 
year.*'  The  premises  having  remained 
uninsured  during  the  interval  between 
the  expiration  of  the  15  days  and  the 
payment  of  the  premium,  the  covenant 
IS  broken.  Doe  d.  Pitt  v.  Shewin,  3 
Campb.  134.  Ellenborough,C.  J.  1811. 

And  see'6East,  571,  2  Smith,  646 ;  2 
Mer.  459 ;  Post,  Landlord,  pi.  34, 35. 

N.  Qu.  whether  this  revival  without 
a  new  policy  stamp  would  not  be  void? 
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INTEREST  OF  MONEY. 

(For  the  distinction  between  usury  and 
interest,  see  Appendix  11.) 

A.  WHERE  RECOVERABLE. 

(a)  By  tuition. 

(b)  By  motion  in  court  of  error, 

B.   Hoif  COMPUTED. 

(a)  From  what  time. 

(b)  Compotaid  interest, 

A.  WHERE   RECOVERABLE. 

(And  see  Dickinson  v.  Heron^  Sugd. 
Vend.  &  Purch.  422.  Post,  Set  off; 
Vendor  and  purchaser.)   - 

(a)   By  action. 
(Ante,  60ND9  pi.  11.) 

1.  An  agent  who  pays  the  money 
of  his  principal  into  his  banker*s  hands 
eeneraliy,  and  uses  it  as  his  own,  is 
Rable  for  interest.  Rogers,  assimees 
of  StokeSf  V.  Edmund  Boehm,  Henry 
Nantes,  and  John  Taylor,  2  Esp.  702. 
Kenyon,  C.  J.  1798. 

S.  P.  as  to  assignees,  Trevers  v. 
Townsend,  1  Bro.  C.  C.  384;  execu- 
tors, Franklin  v.  Frith,  3  Bro.  C.  C. 
433 ;  partners,  Pothier,  Traite  du  Con- 
trat  de  Societe,  chap.  7,  num.  116,  9. 
But  see  Adam^  v.  Gale,  2  Atk.  106. 

2.  Upon  a  general  agreement  for 
retaining  tithes,  where  no  day  is  fixed 
for  the  payment  of  the  composition,  no 
interest  is  due.  Shipley  v.  Hammond, 
5  Esp.  114.    EllenboroughyC.  J.  1804. 

3.  But  it  was  said  that  it  would 
have  been  otherwise,  if  a  day  had  been 
appointed  for  payment.    Ibid, 

4.  So  upon  a  sale  of  goods,  Chaliev. 
Duke  of  York,  6  Esp.  45.  Ellenborough, 
C.  J.  1806.  But  the  contrary  is  now 
settled.  Crordon  and  others  v.  Swan  and 
o<A«r5,2Campb.429.  K.B.  E.  T.  1810. 

•S'.  C.  less  fully  reported,  12  East, 
419. 

5.  Interest  is  recoverable  in  four 
cases  only;  first,  where  there  is  a  con- 
tract (in  writing)  to  pay  money  on  a  day 
certain.    D  e  Havilland,  surviving  execu- 


tor ofBezoil,  V.  Bowerbctnk,  1  Campb# 
50,     Ellenborough,  C.  J.  1807. 

6.  So  where  money  is  awarded  U> 
be  paid  at  a  certain  day  and  place,  if 
the  demand  is  made  accordingly.  Pen- 
horn  and  others  v.  TuckingUm,  3  Campb* 
468.    Ellenborough,  C.  J.  1813. 

And  see  1  East,  400.  1  M.  &S.  173. 
Vin.  Abr.  Arb.  G.  2.  post,  pi.  19.  Secus, 
of  a  single  bond;  Hoganv.Page,  1  Bos. 
&  Pull.  337. 

7.  Secondly,  where  there  has  been 
an  express  promise  to  pay  interest.  De 
Havilland  v.  Bowerhank,  uhi  supra, 

8.  Thirdly,  where  from  the  course 
of  dealing,  an  intention  to  allow  interest 
may  be  inferred.     Ibid, 

9.  S.  P.  Denton  v.  Rodie,  3  Campb. 
493.     Ellenborough,  C.  J.  1813. 

And  see  post,  pi.  13,  28,  29. 

10.  Fourthly,  where  interest  Bas 
been  actually  made.    Ibid. 

And  see  IFillis  v.  Commissioners  of 
Appeals,  b  East,  22.  S.  C.  1  Smith,  339. 

11.  Accordingly  it  is  not  recoverable 
in  an  action  for  money  had  and  received; 
although  a  demand  of  payment  may 
have  l^en  made.     Ibid, 

Or  lent,  Calton  v.  Bragg,  15  East,  223. 

12.  Or  upon  the  balance  of  an  ac- 
count stated,  Chalie  v.  Duke  of  York^ 
ubi  supra.  Nichol  v.  Thompson,  1 
Campb.  52.   Ellenborough,  C.  J.  1807. 

1 3.  Unless  interest  have  been  allowed 
upon  former  balances.   Ibid. 

And  see  ante,  pi.  8;  post,  24,  25; 
14  Vin.  Abr.  Interest,  C.  14,  Ashton 
v.  Smith. 

14.  Or  upon  a  poZtcy  of  insurance* 
Kingston  v.  Mcintosh,  1  Campb.  518. 
Ellenborough,  C.  J.  1808. 

15.  S.  P.  diet,  per  Le  Blanc,  J.  in 
De  Bemales  v.  Fuller  and  others,  2 
Campb.  427.     K.  B.  E.  T.  1810. 

16.  Interest  cannot  be  recovered 
upon  a  sum  of  money  paid  by  a  third 
person  into  the  hands  of  the  defendant, 
for  the  plaintiff's  use,  and  by  the  de- 
fendant applied  to  another  purpose.  De 
Bemales  v.  Fuller  and  others,  2  Carapb. 
426.  Ellenborough,  C.  J.  1810;  con- 
firmed in  K.  B.  E.  T.  1810. 

S.  C.  upon  a  former  trial  between  the 
parties,  14  East,  590,  n. 

17.  And  the  rule  extends  to  money 
obtained  by  fraud  or  forgery.  Crockford 
V.  Winter,  1  Campb.  129.  Ellenbo- 
rough, C.  J.  1807. 
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*  IS.  But  where  goods  are  sold  to  be 
paid  for  by  htlly  the  purchaser  is  liable 
for  the  interest  which  the  bill,  if  given, 
would  have  carried.  Porter  and  others 
V.  Palsgrave^  2  Campb.  472.  Ellen- 
borough,  C.  J.  1810. 

S.  P.  Marshall  v.  Poole,  13  East,  98. 

19.  In  an  action  on  an  award,  in- 
terest is  recoverable  from  the  time  of 
the  demand.  Marquis  of  Anglesea  v. 
Ckafey,  Abbott,  J.  Dorchester  Sprii^ 
Assizes,  1818.    Ante,  pi.  6. 

20.  So  in  an  action  for  not  accepting 
goods  sold  to  the  defendant  to  be  paSi 
for  hy  hUl  at  four  months.  Boyce  and 
another  v.  Warburton,  2  Campb.  480. 
EUenborough,  C.  J.  1810. 

And  the  court  of  K.  B.  refused  a  rule 
to  set  aside  a  verdict  in  which  interest 
had  been  included.     Ibid, 

21.  A  tender  of  money  due  on  a  pro- 
missoiy  note,  although  accompanied 
with  a  request  to  have  the  note  deli- 
vered up,  is  sufficient  to  stop  the  run- 
ning interest  Dent  v.  Dunn,  3  <Campb. 
296.  EUenborouffh,  C.  J.  1812.  Sed 
vide  Hume  v.  PepToey  8  East,  168. 

22.  Interest  not  allowed  in  an  action 
on  a  foreign  judgment.  Atkinson  v.  Lord 
Brayhrooke,  4  Campb.  180.  1  Stark. 
219.     EUenborough,  C.  J.  1816. 

N.  It  does  not  appear  from  the  report 
whether  the  judgment  was  founded  on  a 
demand  bearing  interest. 

23.  Interest  is  recoverable  on  a  count 
stating  the  loss  of  the  use  of  deposit  on 
the  purchase  of  an  estate  to  which  no 
title  could  be  made.  De  Bemales  v. 
Wood,  3  Campb.  258.  EUenborough, 
C.  J.  1812. 

Ace.  Maberley  v.  Robins^  5  Taunt 
625;  1  Marshall,  258.  S.  C.  Sed  vide 
WUde  V.  Fort,  4  Taunt  334, 341.  And 
see  Sugd.  V.  &  P.  428. 

A.  (b)  By  motion  in  court  of  error. 

24.  And  if  the  purchaser  suffer 
judgment  by  default  in  K.  B.  and  bring 
error  in  the  exchequer  chamber,  the 
vendor  will  be  entitled  to  interest  upon 
the  sum  for  which  judgment  was  finally 
entered  up  in  K.  B.  from  the  service  of 
the  aUowance  of  the  writ  of  error  until 
the  affirmance.  Becher  and  oTtotfier  v. 
Jones  fin  error  J  2  Campb.  428,  n.  Ex- 
chequer Chamber,  1810. 


And  see  HUhouse  v.  Daw,  1  M.  &  S. 
173;  Waters  v.  Rees,  3  Taunt  503. 
Anon.  4  Taunt  30. 

B.   How  COMPUTED. 

(And  see  ante.  Bills  and  Notes,  pL 
349.    Bond,  pi.  14,  15.) 

B.  (a)  From  what  tirne^ 

25.  The  words  "  bearing  interest," 
carry  interest  from  the  date.  Kennerley 
Nash,  1  Stark.  452.  EUenborough,  C. 
J.  1816. 

26.  Or,  "  with  legal  interest  on  de- 
mand.*' Hopper  V.  Richmond,  1  Starlu 
507.     EUenborough,  C.  J.  1816. 

B.  (b)  Compound  interest. 

27.  In  an  action  by  bankers  for 
money  over  drawn,  the  court  will  allow 
only  simple  interest  upon  the  sums  ac- 
tuaUy  aavanced,  not  interest  upon  the 
balances  struck  by  the  plaintiffs  at  stated 
times,  such  balances  being  partly  made 
up  of  the  interest  already  incurred. 
Dawes  and  others  v.  Pinner,  2  Campb. 
486,  n.     EUenborough,  C.  J.  1810. 

Ace.  Cod.  4,32,  28. 

28.  Unless  interest  have  been  for- 
merly so  allowed  between  the  parties. 
Bruce  and  others  v.  Hunter,  3  Campb. 
467.    EUenborough,  C.  J.  1813. 

29.  Or  the  customer  know  that  such 
is  the  practice  of  the  house.  Moore  v. 
Foughton,  1  Stark.  487.  EUenborough, 
C.  J.  1816. 

And  see  ante,  pi.  8, 9,  13 ;  Bunbury, 
41,  pi.  65.  Calcot  v.  Walker,  2  Anstr. 
495 ;  Com.  Dig.  Chancery,  3  S.  3. 


JUDGMENT. 
(And  see  Bond,  C.  Practice,  C.) 

A.  Priority. 

1.  Judgment  recovered  against  testa- 
tor, but  not  docketed,  may,  in  a  course 
of  administration,  be  postponed  to  a 
bond  debt.  Hickey  v.  Hayter,  1  Esp. 
313.     Kenyon,  C.  J.  1795. 

The  court  set  aside  a  nominal  verdict 
for  the  judgment  creditor;  6  T.  R.  384, 

Nor  can  such  a  judgment  be  pleaded 
by  an  executor  to  an  action  on  simple 
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JURISDICTION.— JUSTICES  OF  THE  PEACE. 


eantract    Steel  v.  Rorke,  1  Bos.  and 
Pull.  307. 

And  see  2  Saund.  7  n.  (5).  Tidd.  919. 
Bothomly  v.  Lord  Fairfax^  1  P.  Wms. 
334.     S.  C.  2  Vem.  750. 


JURISDICTION. 
(And  see  ante,  Courts.) 

A.  Locality. 

1.  The  court  of  K.  B.  cannot  take 
cognizance  of  offences  committed  out  of 
the  realm,  except  in  cases  where  juris- 
diction is  expressly  given  by  statute. 
Rex  V.  Muntorif  1  Esp.  62.  Kenyon, 
C.  J.  1793. 

2.  But  where  a  fraud  committed  in 
the  West  Indies,  is  supported  by  false 
returns  made  to  the  navy  office  in  Lon- 
don, the  jurisdiction  of  the  court  at- 
taches,    thid. 

S.  C.  and  S.  P.  6  East,  590.  And  see 
Rex  V.  Johnson ;  ibid,  583. 

3.  An  allegation  in  a  Jamaica  judg- 
ment by  nil  dicit  that  the  defendant  ap- 
peared by  attorney,  is  primdfacie  suffi- 
cient, although  it  do  not  appear  that  the 
attorney  was  duly  appointed,  or  that  the 
defendant  resided  within  the  jurisdic- 
tion. Molony  v.  Gibbons^  2  Campb. 
502.    Ellenborough,  C.  i.  1810. 

As  to  the  force  of  the  course  of  the 
colonial  courts,  see  Doran  v.  O^Reilly, 
3  Price,  250,  7  Taunt.  244. 


JUSTICES  OF  THE  PEACE. 

A.  Their  authority. 

(a)  How  executed. 

(b]  How  contested. 

B.  Duty. 
C.  Privileges. 

(a)  By  committal   for  a   con- 

tempt, 

(b)  By  indictment  for  scandalous 

words. 

(c)  In  actions  againsi  them. 


A.  Authority  op  justices. 

A.  (a)  How  executed. 

(And  see  Appendix,  XL) 

1.  WTiere  upon  the  discovery  of  smug- 
gled goods,  the  party  is  not  immediately 
taken  into  custody,  he  cannot  be  after- 
wards apprehended  by  virtue  of  the 
sreneral  authority  given  to  constables  by 
their  appointment  under  the  Thames 
police  act,  39  Geo.  3.  cap.  87.  A 
special  warrant  from  the  magistrates  is 
necessary.  Rex  v.  Lawson  and  others^ 
3  Esp.  262.     Kenyon,  C.  J.  1801. 

2.  A  statute  directs  that  a  penalty 
shall  be  forthwith  paid  by  the  person 
convicted,  and  that  in  case  of  neglect 
or  refusal  to  pay  or  give  security,  the 
justice  shall,  by  warrant  under  his  hand 
and  seal,  cause  the  same  to  be  levied  by 
distress  and  sale;  and  that  it  shall  be 
lawful  for  such  justice  to  order  such 
offender  to  be  detained  in  safe  custody 
until  return  may  be  conveniently  made 
to  such  warrant.  It  was  held,  that  an 
imprisonment  under  a  parol  order  to 
detain  hi  custody  until  the  return  of  such 
warrant,  could  not  be  justified.  Still  v. 
Walls  and  Harris,  6  Esp.  36.  Heath, 
J.  Maidstone,  1806. 

But  the  court  of  K.  B.  set  aside  a 
verdict  for  the  plaintiff,  and  ordered  a 
non-suit  to  be  entered ;  7  East,  533,  dnd 
3  Smith,  513. 

3.  In  drawing  up  a  conviction  or  or- 
der, justices  are  bound  to  use  the  form 
given  by  the  statute.  Goss  v.  Jackson^ 
esq,  and  Bushellf  3  Esp.  198.  Kenyon» 
C.  J.  1800. 

Davison  v.  6ri7Z,  1  East,  64,  ace. 

A.  (b)  How  contested. 

4.  On  a  motion  to  arrest  the  judgment 
upon  an  indictment  for  disobeying  an 
order  of  justices  for  the  payment  of  a 
fine  upon  a  conviction,  the  regularity  of 
the  conviction  cannot  be  inquired  into. 
Rex  V.  Mitton,  3  Esp.  200,  n.  K.  B. 
T.  1785. 

5.  Nor  in  an  action  of  trespass  for 
distraining  goods  under  such  conviction. 
Goss  V.  Jackson,  esq.  and  Bushell,  3 
Esp.  198.     Kenyon,  C.  J.  1800. 

Sed  vide  Welsh  v.  Nash,  8  East,  394. 
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B.  Duty  op  justices. 

6.  Where  gjoods  are  seized  and 
brought  to  a  police  office  without  cause, 
it  is  the  duty  of  the  magistrates  to  re- 
store them,  and  to  procure  a  permit,  if 
necessary.  Price  v.  Messenger^  et  alt 
3  Rsp,  96,  100.  Ellenborough,  C.  J. 
1800. 

C.  Privileges  op  justices. 

(a)  By  committal  for  a  contempt. 

7.  Dub,  whether  a  magistrate,  sitting 
at  his  private  office,  can  commit  for  a 
contempt.  Pettit  v.  Addinqton^  esq, 
Pcake,  62.  Kenyan,  C.  J.  &  K.  B.  T.  T. 
1791. 

C.  (b)    By  indictjnent  for   scandalous 
words. 

8.  Semble,  that  an  indictment  will 
not  lie  for  words  spoken  of  a  J.  P.  in 
his  absence.  Rex  v.  Weltje,  2  Carapb. 
142.     Ellenborough,  C.  J.  1809. 

Ace.  Rex  V.  Pocock,  2  Stra.  1157,  8 ; 
Regina  v.  Wrightson,  2  Salk.  698. 

Cont.  Rex  V.  Darby,  3  Mod.  149; 
RexY.Revely  1  Stra.  420. 

9.  And  such  an  indictment  clearly 
cannot  be  supported,  unless  it  be  proved, 
as  well  as  laid,  that  the  words  were 
spoken  of  the  prosecutor  with  intention 
to  defame  him  in  his  magisterial  capa- 
city.   Ibid.  . 

Ace.  Kent  v.  Pococky  2  Stra.  1167. 


C.  (c)  In  actions  brought  against  them, 

10.  At  the  trial  for  an  indictment 
for  theft,  the  judge  orders  that  the  goods 
shall  remain  m  the  custody  of  the  justice 
who  took  the  information,  until  it  shall 
appear  who  is  entitled  to  them.  The 
owner  may  bring  trover  for  the  goods 
after  the  expiration  of  six  months,  and 
without  giving  notice.  Licet  and  ano- 
thcTj  assignees,  Src,  v.  Reidy  esq,  and 
another^  Peake,  35.  Kenyon,  C.  J.  1791 

11.  Magistrates  are  not  personally 
liable  for  expenses  incurred  in  preparing 
plaas  for  a  county  gaol  advertised  for  by 


the  justices  at  their  session,  and  deli- 
vered to  a  committee  appointed  to  re- 
ceive them.  Tuck  and  another^  executors 
of  Carter,  v.  Ruggles,  5  Esp<  237.^ 
Mansfield,  C.  J.  1805. 

12.  Notice  of  action  against  a  J.  P. 
under  22  Geo.  11.  (24  Geo.  II.  cap.  44.) 
describing  plaintifTs  attorney,  as  of  New 
Inn,  London,  instead  of  New  Inn,  West- 
minster,  held  insufficient  for  the  variance. 
Stears  v.  Smith,  clerk,  6  Esp.  138.  El- 
lenborough, C.  J.  Maidstone,  1810. 

And  see  Taylor  v.  Fenujick,  7  T.  R. 
635,  more  fully  reported,  3  B.  &  P* 
553,  (n.)  a. 

13.  Semble,  that  the  notice  of  action 
against  a  ma^strate,  must  be  indorsed 
by  an  attorney  who  has  taken  out  his 
certificate,  ^abin  v.  De  Burgh  and 
others,  2  Campb.  196.  Ellenborough, 
C.  J.  1809. 

14.  But  proof  that  the  attorney  had 
ordered  his  clerk  to  take  out  a  certificate, 
and  had  given  him  money  for  that  pur- 
pose, is  sufficient  evidence  of  qualinca- 
tion.     Ibid. 

15.  In  trespass  against  J.  P.  for  taking 
goods,  the  plaintiff  cannot  recover  more 
than  the  value  stated  in  his  notice  of 
action.  Stringer  v.  Martyr,  esq.  6  Esp. 
134^  Macdonald,  C.  B.  Kingston,  1810. 

16.  And  if  that  sum  has  been  tendered, 
the  plaintiflf  is  not  entitled  to  a  verdict. 
Ibid. 

17.  The  notice  need  not  specify  the 
form  of  the  intended  action.  Sahin  v. 
De  Burgh,  ubi  supra. 

A  misdescription  was  ruled  to  be  fan 
tal ;  but  the  point  was  reserved.  Strick" 
landv.  Ward,  7  T.  R.  631,  n. 

And  see  Massey  v.  Johnson,  12  East, 
67;  Gray  v.  Cookson,  16  East,  13. 


LANDLORD  AND  TENANT. 
(See  Witness,  C.  (i).) 

A.  Leases. 

(a)  When  valid.     , 

(b)  Covenants  by  lessee. 

B.  Rent. 
(a)  By  whom  payable. 
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(b)  Double  rent. 

(c)  Double  value, 

C.  Taxbs. 
D.  Repairs. 

£•  NOTICB  TO  QUIT. 

(a)  In  what  cases  nece$$arjf» 

(b)  Form  of  notice. 

(c)  By  whom  given. 

(d)  To  whom  given. 

(e)  How  dtreded. 

(f)  How  served. 

(g)  At  what  time  to  expire. 
(h)  How  waved 
(i)  JFhere  evidence  of  commence' 

ment  of  tenancy. 

A.  Lbasbs. 

(And  see  Bills  and  notes,  pi.  51. 
Evidence,  G.  (b).) 

A.  (a)  When  valid. 
(And  see  Frauds,  Statute  op.  A.) 

1.  A  lease  at  an  entire  rent,  where 
part  of  the  lands  cannot  be  legally  de- 
mised, is  void  for  the  whole.  Doe  d. 
Griffiths  V.  Lloyd,  3  Esp.  78.  Kenyon, 
C.  J.  1800. 

2.  Where  tenant  for  life,  bound  to 
reserve  the  best  rent,  lets  the  premises 
on  a  repairing  lease,  and  after  the  im- 
provements have  taken  place,  accepts  a 
surrender  and  erants  a  fresh  term,  he 
must  reserve  the  best  rent  that  can  be 
then  obtamed.     Ibid. 

3.  But  a  court  of  eauity  may  give 
relief  for  that  part  of  the  term  which 
remained  unexpired  at  the  period  of  the 
surrender.    Ibtd. 

4.  Acceptance  of  rent  by  a  party  en- 
titled to  avoid  a  lease,  confirms  it.  Doe 
d.  T.  Jolliffe,  J.  Jolljjffe,  and  W.  Bower- 
man,  v.  Syboum,  2  £sp.  677.  Kenyon, 
C.  J.  Maidstone,  1798. 

5.  C.notS.P.  7T.R.  2. 

5.  An  agreement  for  a  building  lease 
which  is  to  be  considered  binding  till 
one  fully  prepared  can  be  produced. 


opnerates  as  a  demise,  and  cannot  be  re* 
ceived  in  evidence,  unless  it  be  stamped 
as  a  lease.  Poole  v.  Bentley,  2  Campb. 
286.    Ellenborough,  C.  J.  1809. 

And  a  rule  nisi  in  K.  B.  to  set  aside 
nonsuit  was  discharged ;  12  East,  168. 

6.  A  provision  in  a  lease  for  an  ad- 
vanced rent,  in  case  the  lessee  should 
discontinue  purchasing  his  beer  of  the 
lessor,  was  strongly  censured  by  the 
court.  Cooper  v.  Twibill,  3  Campb. 
286,  n.     Ellenborough,  C.  J.  1808. 

7.  And  a  plea  in  bar  to  an  avowry 
for  such  additional  rent,  stating  that  thie 
beer  supplied  was  of  a  bad  quality,  was 
considered  as  a  meritorious  defence. 
Ibid. 

8.  But  where  premises  are  described 
in  the  conditions  of  sale,  as  *'  a  free 
public-house,  •*  the  bargain  may  be 
avoided  by  the  purchaser,  if  it  appear 
that  the  lease  contains  a  clause  ot  thb 
nature.  Jones  v.  Edney,  3  Campb.  285. 
Ellenborough,  C.  J.  1812. 

9.  Although  the  lease  be  produced, 
and  read  at  the  auction.    Ibid. 

S.  C.  not  S.  P.  Sued.  V.  &  P.  37. 
And  see  Gunnis  v.  Erhart,  1  H«  Bla. 
289;  Jenhinson  v.  Pepys,  6  Ves.  330; 
Powell  V.  Edmunds,  12  lEast,  6. 

A.  (b)  Covenants  by  lessee. 

(And  see  ante,  Insurance,  263.) 

10.  Qu.  whether  a  covenant  contained 
in  the  assignment  of  a  lease,  requiring 
the  assignee  and  his  assians  to  buy  their 
beer  of  the  assignor,  will  bind  a  subse- 
quent assignee.  Hartley  v.  PehaU,  Peake, 
131..^  Jijfiftyon,  C.  J.  1792. 

And  je^  apte.  Agreement,  i^  40» 
41,  2,  3,  4,  5. 

1 1.  A  covenant  not  to  alien  without 
leave  of  lessor,  is  a  fotr  and  usual  cove- 
nant. Morgan  v.  Slaughter,  1  Esp.  8. 
Kenyon,  C.J.  1793. 

S.  P.  Folkington  v.  Crofl,  3  Anst. 
700.  S.  P.  contra,  Henderson  v.  Ha^^ 
3  Bro.  C.  C.  632,  recognized  by  Eldon^ 
C.  in  Church  v.  Brown,  15  Ves.  531 ; 
Brown  v.  Ruban,  15  Ves.  529. 

1 2.  A  covenant  not  to  assign  or  other- 
wise part  with  the  premises,  or  any  part 
thereof,  for  the  whole  or  any  part  of  the 
term,  b  broken  by  an  underu<ue.  Doe  d. 
Holland  v.  Worsley,  1  Campb.  20.  El- 
lenborough, C.  J.  1807. 
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And  see  Cru90€  v.  Bughy^  2  Bla.  766. 
S.  C.  3  Wils.  234.  &m  v.  Hind,  1 
Ves.  295. 

13.  Letting  lodgings  is  not  a  breach 
of  a  covenant  not  to  underlet.  Doe  d. 
Pitt  T,  Laming,  widow,  4  Campb.  73. 
EllenboTOUgh,  C.  J.  1814. 

14.  Where  lessee  covenants  to  repair 
general  ly»  and  also  coyenants»  within 
three  months  afler  notice,  to  make  the 
repairs  required  by  such  notice,  the  two 
clauses  are  independent;  and  a  notice 
given  under  the  second  covenant,  is  no 
waver  of  a  breach  of  the  first.  Roe  d, 
Goatly  v.  Paine,  2  Campb.  520.  Ellen- 
borough,  C.  J.  1810. 

15.  If  after  the  expiration  of  a  term, 
the  lessee  continue  to  hold,  though  at 
an  advanced  rent,  the  parties  are  pre- 
sumed to  have  acceded  to  the  terms 
of  the  former  tenancy,  as  for  as  they 
are  applicable  to  their  new  situation. 
Dighy  v*  AtkvMon  and  another,  4 
Campb*  277.  Ellenborough»  C.  J. 
1815. 

B.  Rent. 
(And  see  Use  and  occupation,  1 1,  n.) 

B.  (a)  By  whom  payable^ 
(And  see  Execution,  A.  (e) 

16.  Where  at  the  expiration  of  a  lease, 
an  under-tenant  continues  in  possession, 
the  original  lessee  remains  liable  for  the 
rent,  imless  the  landlord  accept  the  key 
of  the  premises,  receive  rent  from  the 
party  in  possession,  or,  by  some  other 
act,  acknowledge  him  as  tenant.  Hard' 
nuiT.  Crethom,  1  Esp.  57.  Kenyon, 
C.  J.  1793. 

And  see  Roe  v.  Wtggs,  2  N.  R.  330; 
Pleasant  v.  Benson,  14  East,  234 ;  4  Bac. 
Abr.  Leases,  I.  3. 

17.  Where  at  the  expiration  of  a  term, 
the  lessee  ^ves  notice  to  an  under-tenant 
in  possession,  to  pay  rent  to  the  lessor ; 
which  notice  the  latter  attests  with  a 
knowledge  of  its  contents,  the  first  lessee 
is  discharged.    Ibid, 

18v  Secus,  if  the  lessor  subscribe  his 
name  without  knowing  the  contents  of 
the  instrument  which  he  attests.    Ibid. 

19.  If  the  tenant  abandon  the  premises 
without  notice,  the  landlord  is  not  pre- 
cluded from  recovering  the  subsequent 


rent,  by  puttii^  up  a  bill  at  the  window, 
and  enaeavouring  to  procure  another  te- 
nant. Redpath  v.  Roberts,  3  Esp.  225. 
Kenyon,  C.  J.  1800. 

20.  Acceptance  of  rent  from  a  third 
person,  is  not  a  ground  for  presuming  a 
surrender.  Copeland  v.  JFatts  and  ano^ 
ther,  executors  of  Gvhbins,  1  Stark.  95. 
Gibbs,  C.J.  1815. 

21.  A  landlord  may  distrain  after  an 
act  of  bankruptcy.  If,  therefore,  the 
rent  be  paid  by  tne  bankrupt  to  avoid 
a  distress  whicn  is  threatened,  the  as- 
signees cannot  recover  the  amount  from 
the  landlord.  Stevenson  et  alt.  assignees 
ofKniqht  v.  Wood,  5  Esp.  200.  Ellen- 
boroueh,  C.  J,  1805. 

And  see  ante.  Execution,  A.  (e) 

22.  Dub.  whether  an  agreement  to 
take  a  house  and  to  pay  rent  can  be 
enforced  where  the  premises  are  con- 
sumed by  fire  before  the  day  appointed 
for  the  defendant's  entry.  Phmvpson  v. 
Leigh,  1  Esp.  398.  Kenyon,  C.  J.  1795. 

That  it  may,  see  Dyer,  56,  a.  Paradise 
V.  Jane,  Aleyne,  26 ;  Monk  v.  Cooper, 

2  Stra.  763.  S.  C.  2  Lord  Raym. 
1477;  Belfoury.  Weston,  1  T.  R.  310; 
Doey.  Sandham,  ibid.  705,  10;  Cutter 
V.  Powell,  6  T.  R.  323 ;  Hare  v.  Groves, 

3  Anstr.  687 ;  1  FonbU  336 ;  22  Car.  II. 
cap.  11,  §  81.  2Saund.422;  Baker  v. 
Holtpzaffell,  4  Taunt.  45.  S.  C.  18  Ves. 
116.  Contra,  Brown  r,  Quilter,  AmUer, 
619;  Steele  v.  Wright,  cited  1  T.  R. 
708.  Pothier,  Contrat  de  Bail  i  Rente, 
chap.  6,  num.  190,  2.  And  see  Weigall 
V.  Waters,  61.  R.  488.  S.  C.  in  Equity, 
2  Anst.  575.  Post,  D.  pi.  35. 

B.  {b}' Double  rent. 

23.  A  notice  given  by  the  tenant  of 
his  intention  to  quit  as  soon  as  he  can  get 
another  situation,  is  too  vague  to  entitle 
t^e  landlord  to  double  rent  under  11 
Geo.  II.  cap.  19.  (sect  18).  Farrance  y. 
Elkington,  2  Campb.  593.  EUenbo- 
rough,  C.  J.  1811. 

24.  Ahhouffh  the  tenant  quit  the  pre- 
mises, and  umlerlet  them.    Jbid» 

B.  (c)  Double  vahe. 
(Post,  Penal  Statute  ;  Replevin.) 

25.  A  tenant  who  holds  over,  under 
a  fair  claim  of  right,  will  not  be  con* 
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sidered  as  wilfuUy  holding  over  within 
the  meaning  of  4  Geo.  II.  cap.  28,  s.  1 ; 
though  it  be  decided  eventually  that  he 
has  no  right.  Wright  v.  Smithy  5  Esp. 
203.  Hotham,  B.  1805,  and  Exch.  E. 
1805. 
And  see  Executors,  pi.  3.  post,  36. 

26.  If,  therefore,  after  the  expiration 
of  a  tenn,  and  after  a  notice  from  the 
landlord  to  deliver  up  possession,  the 
tenant  hold  over  and  defend  an  eject- 
ment on  a  supposition  that  a  renewal  of 
the  lease  by  tenant  for  life,  is  valid,  an 
action  for  the  double  value  will  not  lie. 
Ibid. 

27.  Debt  for  double  value  will  not 
lie  against  a  tenant  from  week  to  week. 
The  statute,  being  penal,  is  to  be  con- 
strued strictly.  Lloyd  v.  RosbeCy  2 
Campb.  453.  Ellenboroufrh,  C.J.  1810. 

Sed  vide  Wilkinson  v.  Colley,  5^  Burr. 
2694;  Lake  v.  Smith,  1  N.  R.  174, 
where  this  seems  to  have  been  regarded 
as  a  remedial  statute.  And  see  F.  N.  B. 
60  D,  N ;  Co.  Litt  54,  a. 

C.  Taxes. 
(And  see  post.  Set  off.) 

28.  In  an  action  for  use  and  occupa- 
tion, the  defendant  is  entitled  to  deduct 
landlord's  property  tax  actually  paid. 
Baker  v.  Davis,  3  Campb.  473.  Ellen- 
borough,  C.  J.  1813: 

And  see  Sapsford  v.  Fletcher,  4  T.  R. 
511 ;  Fuller  v.  Abbott,  4  Taunt.  105. 

29.  And  it  is  sufficient  to  call  the 
collector,  who  received  the  amount,  with- 
out producing  the  assessment.  Philips 
V.  Beer,  4  Campb.  266.  Ellenborough, 
C.J.  1815. 

30.  But  property-tax  not  yet  paid, 
cannot  be  deducted  on  the  ground  of  the 
liability  of  the  demised  premises.  Pocock 
V.  Eustace,  2  Campb.  181.  Ellenbo- 
rough, C.  J.  1809. 

And  see  Howe  v.  Synge,  15  East,  448. 
Fuller  Y.  Abbott,  4  Taunt.  105. 

D.  Repairs. 

31.  Tenant  from  year  to  year  cannot 
be  required  to  make  lasting  and  substan- 
tial repairs.      Ferguson  v.   ,   2 

EsD.  590.     Kenyon,  C.  J.  1797. 

j2.  But  it  was  said  that  he  is  bound 


to  keep  the  premises  in  tenant^ble  con- 
dition.   Ibid. 

33.  It  has  since  been  holden,  that 
he  is  not  liable  to  general  rqiaiis. 
Horsfall  v.  Mather,  Holt,  7.  Gibbs, 
C.  J.  1815. 

Ace.  Gibson  v.  Wells,  1  N.  R.  290. 
S.  C.  2  Smith,  677.  Countess  of  Shrews- 
bury'sc2ise,  5  Co.  13.  And  see  Co.  Litt 
56,  b.  (n)  2;  1  Saund.  323,  (n)  7;  2 
Saund.  252,  c.  ibid.  259.  Heme  v.  Bern- 
bow,  4  Taunt.  764. 

34.  A  stipulation  that  the  tenant  shall 
insure  the  premises  in  600/.  does  not 
limit  his  responsibility  to  that  sum  under 
a  general  covenant  to  repair.  Digby  v. 
Atkinson  and  another,  4  Campb.  277. 
Ellenborough,  C.  J.  1815. 

35.  A  covenant  to  keep  in  repair, 
binds  to  re-build  after  a  fire.     Ibid. 

Ace.  Pym  v.  Blackburn,  3  Ves.  34 ; 
Bullock  V.  Dommitt,  6  T.  R.  650 ;  Wal- 
ton V.  Waterhouse,  2  Wms.  Saund.  420, 
422,  n.  (2).  And  see  ante,  pL  22. 


E.  Notice  to  quit. 
E.  (a)  Where  necessary. 

36.  Where  the  tenant  who  came  into 
possession  under  the  devisor  refuses  to 
pay  rent  to  the  devisees  under  a  contesU 
ed  will,  but  expresses  his  readiness  to 
pay  to  the  party  entitled  to  receive  it, 
nis  refusal  does  not  amount  to  a  dis- 
avowal of  the  title  of  the  devisees  so  as 
to  entitle  them  to  maintain  ejectment 
without  notice.  Doe  d.  Williams  v. 
Pasquali,  Peake,  196.  Kenyon,  C.  J. 
1793. 

And  see  Throgmorton  v.  Whelpdale^ 
Bull.  N.  P.  96;  Lumley  v.  Hodgson, 
16  East,  99 ;  Atkyns  v.  Lord  WiUouah' 
by,  2  Anst.  397;  Doe  d.  Foster  v.  WU- 
Hams,  Cowp.  621,  2;  F.  N.  B.  179,  K. 

37.  The  acceptance  of  rent  by  the 
remainder-man  upon  a  void  lease  from 
tenant  for  life,  creates  a  tenancy  from 
year  to  year,  and  entitles  the  party  to  no- 
tice. Doe  d.  Martin  v.  Watts,  2  Esp. 
501.  Hotham,  B.  Guildford,  1796. 

And  the  court  of  K.  B.  discharged  a 
rule  to  set  aside  nonsuit ;  7  T.  R.  83. 

38.  If  the  attorney  of  an  infant  lessor 
in  ejectment  make  a  bond  fide  compro- 
mise with  the  defendant,  who,  in  coa« 
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sequence  thereof,  attorns  to  such  infant 
lessor,  fhe  latter  cannot,  at  full  age, 
hring  anothef  ejectment  without  notice, 
though  he  have  done  no  act  to  confirm 
the  agreement.  Doe  cL  Miller  v.  Noden, 

2  Esp.  530.     Kenyon,  C.  J.  1797. 

39.  A  tenant  who  holds  over  after  the 
expiration  of  his  lease,  is  not  entitled  to 
notice,  unless  the  occupation  has  con- 
tinued for  a  year,  or  rent  has  been  paid. 
Doe  d.  HoUingsworth  v.  Stennett,  2  Esp. 
717.     Kenyon,  C.  J.  1799. 

And  see  JFhiteacre  v.  SymondSf  10 
East,  13 ;  Richardson  v.  Langridge,  4 
Taunt.  128. 

40.  A  stranger  gets  into  possession  of 
an  empty  house  without  the  privity  of 
the  owner,  and  an  ineffectual  negotia- 
tion for  a  lease  afterwards  takes  place 
between  the  parties;  the  owner  may 
recover  the  possession  in  ejectment  with- 
out giving  any  notice  to  quit.  Doe  d. 
Knight  v.  Quigleyf  2  Campb.  505.  El- 
lenborough,  C.  J.  1810. 

And  see  Right  v.  Bawden  and  others^ 

3  East,  260 ;  Venn  d.  Brune  v.  Rawlins^ 
10  East,  261. 

41.  Ejectment  lies  without  notice  to 
quit  against  vendee  in  possession  imder 
proviso  that  in  default  of  payment  of 
any  instalment,  vendor  shall  not  be  com- 
pellable to  convey.*  Doe  d.  Moore  v. 
Lawder^  1  Stark.  308.  Ellenborough, 
C.  J.  1816. 

42.  Where  upon  a  treaty  for  the  as- 
signment of  a  term  from  A.  to  B.  it  was 
agreed  that  B.  should  pay  the  purchase- 
money  on  a  certain  day,  that  he  should 
in  the  mean  time  have  possession  and 
pay  rent,   and  that  if  the  purchase- 

^money  should  not  be  paid  at  the  day, 
he  should  not  be  entitled  to  an  assign- 
ment, it  was  held,  that  upon  failure  of 
payment,  A.  might  maintain  ejectment 
against  B.  without  notice,  or  demand  of 
possession.  Doe  d.  Leeson  v.-Sayer^  3 
Campb.  8.     Ellenborough,  C.  J.  1811. 

43.  Ejectment  against  co-partner,  af- 
ter dissolution  of  partnersnip,  for  a 
house  agreed  to  be  occupied  by  the 
partners,  during  its  continuance,  and 
held,  that  no  notice  to  quit  was  neces- 
sary. Doe  d.  Waithman  v.  MileSy  1 
Stark.  181.    EUenborough,  C.  J.  1816. 

E.  (b)  Form  of  notice. 

44.  A  misdescription  of  the  premises^ 


which  cannot  mislead  the  tenant,  is  im« 
material.     Doe  d.  Cox  and  others  v. 

,   4  Esp.   185.     Ellenborough, 

C.  J.  1802. 

45.  A  notice  to  quit  need  not  be  in 
writing.  Doe  d.  Lord  Macartney  v.  J. 
Crick  and  W.  Crick,  5  Esp.  196.  El- 
lenborough, C.  J.  1805. 

46.  Though  given  on  behalf  of  a 
corporation  aggregate.  Roe  dent.  Dean 
ana  Chapter  of  Rochester  v.  Pierce,  2 
Campb.  96.  Macdonald,  C.  B.  Maid- 
stone, 1806. 

47.  An  ejectment  may  be  supported 
on  a  notice  given  by  the  steward  of  a 
corporation  aggregate,  without  shewing 
that  he  had  a  power  of  attorney  for  the 
purpose ;  the  adoption  of  the  notice  by 
bringing  the  action  beine  a  sufficient 
proof  of  his  authority.    tUd, 

But  see  Co.  Litt.  245,  a.  b.  258,  a. 
post,  D.  (c)  54. 

48.  Under  an  agreement  between 
landlord  and  tenant,  **  that  either  party 
may  determine  the  tenancy  by  a  quar- 
ter's notice,"  such  notice  must  expire 
at  the  season  of  the  year  when  the 
tenancy  commenced.  Doe  d.  Pitcher  v. 
Donovan,  2  Campb.  78.  Mansfield,  C. 
J.  1809. 

And  the  court  of  C.  P.  set  aside  a 
verdict  for  the  landlord ;  1  Taunt.  555. 

49.  Under  an  agreement  by  which 
the  tenant  **  is  always  to  quit  at  three 
months'  notice,"  the  notice  must  expire 
at  some  quarter-day  corresponding  with 
the  time  of  entering.  Kemp  v.  Derrett^ 
3  Campb.  510.  Ellenborough,  C.  J. 
1814. 

50.  Where  lands  and  tithes  are  held 
under  a  parol  demise  at  an  entire  rent, 
notice  to  quit  the  lands  only,  omitting 
the  tithes,  is  not  sufficient  to  determine 
the  demise  in  respect  of  the  lands.  Doe 
d.  Morgan  v.  Church,  3  Campb.  71. 
Le  Blanc,  J.  Monmouth,  1811. 

51.  But  notice  to  quit  the  lands  and 
premises  will  include  the  tithes.    Ihid. 

E.  (c)  By  whom  given. 

52.  A  notice  to  quit  in  the  names  of 
A.  and  B.,  where  A.  only  is  entitled, 
is  good,  and  will  support  an  ejectment 
on  the  single  demise  of  A.  Doe  d.  T. 
JoUiffe,  J,  JoUiffe,  and  W.  Bowerman, 

Syfcowm,  2  Esp.  677.  "Kenyon,  C.  J. 
Maidstone,  1798. 
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53.  If  ezecuton^  who  are  also  devisees 
intrust,  describe  themselves  as  execu- 
tors instead  of  trustees,  the  misdescrip- 
tion is  immaterial.  Right  d.  Fuher  and 
others  Y.  Cuthell,  5  Esp.  149.  Ellen- 
borough,  C.  J.  1804. 

54.  Notice  to  quit  by  two  of  three 
joint  tenants  on  behalf  of  the  three,  is 
bad,  though  the  third  assent  afterwards, 
and  join  in  bringing  an  ejectment  Ibid. 

And  the  court  of  K.  B.  discharged 
a  rule  for  setting  aside  nonsuit;  5  East, 
491. 

S.  C.  differently  reported  as  to  the 
proviso  in  the  lease,  2  Smith,  83,  84,  n. 
Cont.  Doe  d.  Whayman  v.  Chaplin^  3 
Taunt  120.  And  see  Dyer,  23,  b.  pL 
146.    Co.  Liu.  245,  a.  258,  a. 


E.  (d)  To  whom  gix>en. 

55.  Notice  to  one  of  two  joint  tenants 
in  possession,  is  sufficient  to  determine 
the  tenancy  as  to  both.  Doe  d.  Lord 
Macartney  v.  J".  Crick  and  W.  Cricky 
5  Esp.  196.    Ellenborough,  C.  J.  1805. 

Ace.  Doe  d.  Lord  Bradford  v.  Jfat- 
kins,  7  East,  551,  3.  S.  C.  3  Smith, 
517.    And  see  Co.  Litt  49,  b. 


E.  (e)  How  directed. 

56.  A  notice  to  quit  served  personally 
on  the  tenant,  nec^i  not  be  directed  to 
him.  Doe  d.  Matthewson  v.  Wrightmany 
4  Esp.  5.  Kenyon,  C.  J.  in  Easter 
Term,  1801. 

57.  And  if  a  notice  to  quit  so  served, 
bear  a  direction  in  which  the  tenant  is 
misnamed,  the  mistake  is  immaterial; 
unless  it  appear  that  there  is  a  person 
whose  name  answers  to  the  description 
in  the  notice,  and  also  that  the  tenant 
sent  the  notice  back.  Doe  v.  Spillery  6 
Esp.  70.    Ellenborough,  C.  J.  1807. 


E.  (f)  How  served. 

58.  The  delivery  of  notice  at  the  te- 
nant's house,  without  proof  of  its  hav- 
ing been  explained  to  a  servant,  or  of  its 
having  reached  the  tenant,  is  not  suffi- 
cient. Doe  d.  Buross  and  others  v.  Lucas 


and  others,  5  Esp.  153.    Ellenborough, 
C.J.  1804. 

And  see  Jones  d.  Griffiths  v.  Marsh, 
4  T.  R.  464.     Appendix,  X. 

E.  (g)  At  what  time  to  expire, 

59.  By  special  custom,  a  tenant  may 
be  entitled  to  a  year's  notice  to  quit. 
Roe  d.  Henderson  v.  Chamock,  Peake,  4. 
Kenyon,  C.  J.  1790. 

And  see  Tyley  v.  Seed,  Skinn.  649; 
Dethik  V.  Saunders,  2  Siderf.  20 ;  Roe 
V.  Wilkinson,  Co.  Litt.  270,  n.  1 ;  7  Vin. 
Abr.  Customs,  H.  pi.  11;  Ttmrntiu  v. 
Rowlison,  3  Burr.  1603, 9;  S.  C.  1  Bla. 
533. 

60.  Where  by  the  custom  of  the  coun- 
try, the  holdings  are  from  old  Michael- 
mas, notice  to  quit  at  Michaelmas  gene- 
rally will  be  understood  to  mean  old 
Michaelmas.  Furley  d.  Mayor,  j^.  of 
Canterbury  V.  Wood,  1  Esp.  198;  Ken- 
yon, C.  J.  1794. 

S.  C.  differently  reported,  Runn. 
Ejectm.  112.  And  see  Doe  v.  Lea,  11 
East,  312;  post,  pi.  74,  75. 

61.  Notice  to  quit  at  the  expiration 
of  "  the  current  year  of  tenancy,  which 
*^  shall  expire  next  after  the  end  of  one 
"  half  year  from  the  date  hereof,*'  is 
sufficient.  Doe  d.  Phillips  v.  Butler, 
2  Esp.  589.    Kenyon,  C.  J.  1797. 

62.  Where  a  house  is  taken  by  the 
month,  a  month's  notice  is  sufficient 
Doe  d.  Parry  v.  Hazdl,  1  Esp.  94. 
Kenyon,  C.  J.  1794. 

And  see  Doe  v.  Donovan,  1  Taunt. 
555,  7. 

63.  And  a  weekly  reservation  of  t&A 
is  primd  facie  evidence  of  a  weekly 
holding.  Doe  d.  Peacock  v.  Raffan, 
6  Esp.  4.     Ellenborough,  C.  J.  1806. 

64.  But  where  the  parties  agree,  that 
if  the  rent  be  regularly  paid,  me  tenant 
shall  not  be  turned  out  without  four 
weeks'  notice,  the  landlord  must  prove 
that  default  has  been  made  in  the  pay- 
ment of  the  rent,  or  that  such  notice  bias 
been  given.    Ibid. 

65.  The  unsigned  draft  of  the  intend- 
ed lease  may  be  produced  as  evidence  of 
such  agreement.    Ibid, 

And  see  Doe  v.  Bell,  5  T.  R.  471. 

66.  A  quarterly  reservaticm  of  rent 
upon  a  tenancy  from  year  to  year,  does 
not  dispense  with  the  necessity  of  a  half 
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year's  notice.     Shirley  v.  Neivman, 
Esp.  266.     Kenyon,  C.  J.  1795. 

67.  A  quarter's  notice  may  however 
be  rendered  valid  by  the  acquiescence  of 
the  parties.   Ibid. 

68.  If  the  landlord,  in  the  middle  of 
a  year,  agree  to  put  an  end  to  the  tenancy 
at  the  next  quarter,  the  agreement  is 
within  the  statute  of  frauds,  and  cannot 
be  enforced  if  not  signed  by  the  parties. 
Taylor  v.  Chapman^  2  Esp«  506,  cited, 
Kenyon,  C.  J.  1795, 

69.  But  if  at  the  end  of  the  year,  the 
landlord  accept  another  tenant,  such 
acceptance  will  operate  as  a  waver  of 
the  notice  to  quit,  and  the  former  te- 
nancy will  be  determined.  Sparrow  v. 
Hawkes,  2  Esp.  505.  Kenyon,  C.  J. 
1796.    Supra,  67. 

70.  Notice  on  29th  of  September  to 
quit  on  the  25th  of  March,  is  a  good 
half-year's  notice.  Doe  d.  Harrop  v. 
J.  Green  and  G.  Green,  4  Esp.  198. 
EUenborough,  C.  J.  1802. 

71.  Notice  to  quit  dated  26th  Sep- 
tember, requiring  tenant  to  deliver  up 
possession  on  or  about  the  end  of  six 
calendar  months,  was  held  sufficient  to 
determine  a  lady-day  holding.  Howard 
V.  Wemsley,  6  Esp.  53.  EUenborough, 
C.  J.  1806. 

And  see  Right  v.  Darby,  1  T.  R.  159. 

72.  And  semble,  that  the  notice  would 
have  been  good  though  "  or  about"  had 
been  omitted;  rejecting  "calendar"  as 
surplusage,  and  considering  six  months 
equivalent  to  half  a  year.  Howard  v. 
Jremsley,  uhi  stipra. 

And  see  1  T.  R.  163. 

73.  Holding  commenced  on  the  21st 
of  November,  and  the  tenant  after  settling 
for  the  fraction  of  the  quarter,  continued 
to  pay  his  rent  half  yearly  at  midsummer 
and  Christmas.  The  tenancy  is  to  be 
computed  not  from  the  middle  of  the 
quarter,  but  from  the  succeeding  quar- 
ter-day. A  notice  to  quit,  therefore, 
expiring  at  Christmas,  is,  in  such  case, 
sunicient^  Doe  d.  Holoombe  v.  Johnson, 
6  Esp.  10.     EUenborough,  C.  J.  1806. 

74.  Where  the  tenant  enters  at  mi" 
tihadmas  old  style,  a  notice  to  quit  at 
tnichaelmas  generally,  is  sufficient.  Doe 
d.  Hiikde  V.  Fincfi,  2  Campb.  256c 
Macdonald,  C.  B.  Chelmsford,  1809. 

75.  S.  P.  said-  to  have  been  ruled  in 
-Doe  ▼.  Brookes,  2  Campb.  257.     Ellen- 


borough,  C.  J.  Hertford,  1809.  And 
Anon.  Woodfall.  Heath,  J.  Gloucester, 
1800. 

And  see  Doe  v.  Lea,  11  East,  312, 
ante,  pi.  60. 

76.  Upon  a  letting  "  for  twelve  months 
certain,  and  six  months'  notice  after- 
wards,^*  the  tenant  is  at  liberty  to  quit 
at  the  end  of  the  first  year,  if  he  give 
six  months*  previous  notice.  Thompson 
V.  Maberly,  2  Campb.  573.  EUenbo- 
rough, C.  J.  1811. 

And  see  Sauvage  v.  Dupuisy  3  Taunt. 
410. 


E.  (h)  How  waved. 

77.  The  acceptance  by  lessor's  agent, 
of  rent  due  at  michaelmas,  is  primdfacie 
a  waver  of  a  notice  to  quit  at  midsummer* 
Doe  d.  Ash  v.  Calvert,  2  Campb.  387. 
EUenborough,  C.  J.  1810. 

And  see  Doe  v.  Batten,  Cowp.  243 ; 
Goodright  v.  Cordwent,  6  T.  R.  219; 
F.  N.  B.  144,  O;  ib.  179,  F.  note,  (c). 

78.  But  if  the  agent  was  not  apprized 
of  the  steps  taken  to  determine  the  te- 
nancy, and  had  no  special  authority  to 
receive  the  particular  rent,  the  notice 
remains  in  force.     Ibid. 

And  see  Y.  B.  4  H.  6,  21 ,  a.  per  Cot- 
tesmore; F.  N.  B.  179,  A.  note,  (c). 

79.  If,  after  the  determination  of  a 
tenancy  by  notice,  the  landlord  give 
another  notice  to  quit  in  14  days,  or 
pay  double  value,  the  second  notice  is 
no  waver  of  the  first.  Doe  d.  Digby  v. 
Steel,  3  Campb.  117.  EUenborough, 
C.  J.  1811. 

Ace.  Messenger  v.  Armstrong,  1  T.  R. 
53;  Doe  v.  Humphreys,  2  East,  237. 
And  see  Doe  v.  Palmer,  16  East,  53. 


E.  (i)  Where  evidence  of  commencement 
of  tenancy. 

80.  It  was  held,  that  a  notice  **  to  quit 
on  the  25th  day  of  March  or  the  5th 
day  of  April  next  ensuing,"  served  on 
the  29th  of  September,  was  primdfacie 
sufficient  to  entitle  the  landlord  to  re- 
cover in  ejectment ;  and  that  it  lay  upon 
the  defendant  to  prove  that  his  tenancy 
commenced  at  neither  of  those  periods. 
Doe  d.  Matthewson  v.  Wrightman,  4 
Esp.  5.  Kenyon,  C.  J.  1801. 
O 
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81.  A  notice  to  quit  expiring  at  mid- 
tummer,  was  held  not  to  be  pnmd  facie 
evidence  of  a  midsummer  holding.  Doe 
d.  Ash  and  anotlier  v.  Calverty  2  Campb. 
388.     Ellenborough,  C.  J.  1810. 

82.  If  the  tenant,  even  imdesignedly, 
misinform  his  landlord  respecting  the 
commencement  of  the  holding,  he  is 
bound  by  a  notice  given  in  consequence 
of  his  mis-statement.  Doe  d.  Eyre  et 
alt,  V.  Lamhlxjy  2  Esp.  635.  Kenyon, 
C.  J.  1798. 

83.  Notice  was  given  on  the  22d  of 
March  to  quit  at  the  expiration  of  the 
current  year,  and  in  January  following 
a  declaration  of  ejectment,  laying  the 
demise  in  November,  was  served  on  the 
tenant,  who  making  no  objection  said, 
he  would  go  out  as  soon  as  he  could  suit 
himself.  Held,  that  this  was  evidence 
of  a  michaelmas  holding  to  go  to  the 
jury.  Doe  d.  Baker  v.  TVoomhwelU 
2  Campb.  559.  Ellenborough,  C.  J. 
1811. 

84.  The  tenant  reads  the  notice  in 
the  presence  of  the  person  who  serves 
it,  and  makes  no  objection.  This  is 
primd  facie  evidence  that  the  tenancy 
commenced  at  the  time  of  the  year  at 
which  the  notice  to  quit  expires.  Thomas 
d.  Jones  et  ux,  v.  ThomaSy  2  Campb.  647. 
Lawrence,  J.  Hereford,  1811. 

And  the  court  of  K.  B.  refused  a  rule 
to  set  aside  a  verdict  for  the  plaintiff. 
Ibid. 

And  see  Doe  d.  Clarges  v.  Forster^ 
13  East,  405,  where  it  was  held  to  be 
no  ground  for  granting  a  new  trial,  that 
the  witness  hm  not  been  questioned  as 
to  the  circumstance  of  the  reading  of  the 
Bodce  by  the  tenant. 


LEGACY. 


1.  No  action  at  law  lies  to  enforce  the 
payment  of  a  pecuniary  legacy.  Parish 
V.  JFiUony  Peake,  73.  Kenyon,  C.  J. 
1791. 

S.  P.  Nicholson  v.  Sherman^  1  Siderf. 
45,  6.  S.  C.  T.  Raym.  23,  4;  Decks 
v.  Strvtt,  5  T.  R.  690;  Mayor  of 
Southampton  v.  Greaves^  8  T.  R.  590, 
3.  And  see  Palmer  v.  JFaddington,  3 
Leon.  12». 


2.  Secus,  of  a  specific  legacy  after 
assent.  Doe  d.  Lord  Say  (ml  SeU  v. 
Giiyy  executor^  4  Esp.  154.  Ellenbo- 
rough, C.  J.  1802. 

And  the  court  of  K.  B.  discharged  a 
rule  for  a  new  trial.^  Ibid,  and  3  East, 
120. 

3.  A  legacy  to  a  creditor  is  no  satis- 
faction of  a  debt  which  accrues  after 
the  making  of  the  will.  Lesage  v.  Couss^ 
maker  andothersy  executors j  1  Esp.  187. 
Kenyon,  C.  J.  1794. 

S.  P.  Cranmer's  case,  2  Salk.  508. 
Chancey's  case,  1  P.  Wms.  408,  9; 
Thomas  v.  Beim^U,  2  P.  Wms.  341,  3; 
Fowler  V.  Fowler,  3  P.  Wms.  353,  5. 

4.  Or  of  a  demand  at  that  time  unli- 
quidated.    Ibid, 

5.  P.  Rawlins  v.  Powell,  1  P.  Wms. 
298,  9.  And  see  Carr  v.  Eastabrooke, 
3  Ves.  561. 

5.  Exedutors  cannot  be  charged  with 
a  service  performed  for  the  testator  in 
expectation  of  a  legacy.    Ibid, 

S.  P.  Osbom  V.  Governor  of  Gufs 
Hospital^  2  Stra.  728. 


UBEL. 


A.  Civil  action. 

(a)  Inwhat  cases  maintainable, 

(b)  Pleadings. 

(c)  Evidence. 

B.  Criminal  prosecution, 

(a)  By  information. 

(b)  By  indictment, 

(c)  Pleadings. 

(d)  Evidence, 

A.  Civil  action. 
(And  see  Defamation.) 

A.  (a)  In  what  cases  maintainable. 

1.  A.  cannot  maintain  an  action  against 
B.  for  a  libel  upon  C,  whereby  C.  was 
deterred  from  singing  at  A.'8  theatre,  to 
the  diminution  of  his  profits.    Askky  v. 
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Harrison^  Peake,  194,  and  1  Esp.  48. 
Kenyon,  C.  J.  1793. 

2.  Fair  and  candid  observations  on 
performances  at  a  place  of  public  enter- 
tainment, are  not  libellous.  Dtbdin  v. 
Swan  and  Bostocky  1  Esp.  28.  Kenyon, 
C.  J.  1793. 

3.  But  where  the  comment  is  unjust 
and  malevolent,  an  action  will  lie.  tbid. 

S.  P.  Nightingale  v.  Stockdale^  Selw. 
933,  h. 

4.  A  parao:raph  in  one  newspaper 
charging  another  with  scurrility,  is  not 
actionable.  Heriot  v.  Stuart,  1  Esp. 
437.     Kenyon,  C.  J.  1796. 

5.  Secus,  where  it  contains  an  asser- 
tion that  such  newspaper  is  low  in  cir- 
culation.    Ibid. 

6.  A  correct  and  bond  fide  statement 
of  what  passes  in  a  court  of  justice,  is 
not  actionable.  Curry  v.  W^alter,  1  Esp. 
457.     Eyre,  C.  J.  1795. 

And  see  Rex  v.  Wright,  8  T.  R.  293  ; 
Carr  v.  Joves,  3  Smith,  491, 503.  S.  C. 
by  the  name  of  Stiles  v.  Nokes,  7  East, 
493,  503. 

7^  And  it  was  ruled  that  the  justifi- 
cation might  be  given  in  evidence  under 
the  general  issue.     Ibid. 

But  the  court  of  C.  P.  inclined  to 
think  that  the  facts  should  have  ap- 
peared on  the  record ;  1  Bos.  and  Pull. 
525. 

8.  If  a  letter  is  written  ostensibly  for 
the  purpose  of  inquiring  a  servant's 
character,  but  in  reality  with  a  view  to 
entrap  the  master  into  the  writing  of  a 
libel,  the  servant  cannot  maintain  an 
action  upon  the  answer.  King  v.  Waring 
etnx.5  Esp.  13.    Alvanley,  C.  J.  1803. 

9.  A  person  cannot  sue  for  general 
damages  for  words  affecting  him  in  his 
trade,  unless  he  be  a  trader  within  the 
meaning  of  the  bankrupt  laws.  Clark 
T.  Wisdom,  5  Esp.  147.  Ellenborough, 
C.  J.  1804. 

Contra,  Dobson  v.  Thomistone,  3 
Mod.  112:  Chapman  y,  Lamphire,  ibid, 
155.  3  Salk.  326,  7. 

10.  But  if  upon  the  pleadings  it  be 
doabtfol  whether  the  traae  is  within  the 
statutes  or  not,  it  may  be  shewn  to  have 
been  so  carried  on  as  to  make  the  party 
liable  to  a  commission.     Ihid. 

11.  No  action  will  lie  against  the 
preisident  of  a  court  martial,  for  pub- 
lishing in  the  usual  form,  the  sentence. 


f. 


in  which,  after  stating  that  the  prisoner 
is  honourably  acquitted,  it  is  aeclared 
that  the  charges  are  groundless  and  ma- 
licious, and  that  the  conduct  of  the  pro- 
secutor is  highly  injurious  to  the  service. 
Jekyll  V.  Sir  John  Moore,  6  Esp.  63. 
Mansfield,  C.  J.  1806. 

And  the  court  of  C.  P.  refused  a  rule 
to  set  aside  nonsuit ;  2  N.  R.  341, 

And  see  Warden  v.  Bailey,  4  Taunt. 
67,  70. 

12.  An  action  for  a  libel  cannot  be 
maintained  against  A.,  the  writer  of 
a  confidential  letter  to  B.,  in  which  he 
charges  the  plaintiff  with  improper  con- 
duct in  the  management  of  business  in 
which  A.  and  B.  were  jointly  concerned. 
M^Dougall,  one,  Sfc.  v.  Claridge,  one, 
'c  1  Campb,  267.     Ellenborough,  C. 

1808. 

13.  Nor  can  the  owner  of  a  pub- 
Hc-house  maintain  an  action  against  a 
neighbouring  publican  for  giving  a  bad 
character  of  such  house  to  a  person, 
who,  being  in  treaty  for  purchasing  it, 
applied  to  the  defendant  for  information, 
provided  there  is  some  evidence,  though 
slight,  of  the  truth  of  the  assertion. 
Hamber  v.  Ainge,  Abbott,  C.  J.  West- 
minster, 13th  February,  1819. 

14.  And  the  defendant  need  not  jus- 
tify.    Ibid. 

15.  The  delivery  of  a  libel  by  a  Pro- 
vincial Governor  to  his  Attorney  General 
for  his  private  perusal,  is  a  publication. 
Wyatt  V.  Gore,  Holt,  299.  Gibbs,  C.  J. 
1816. 

16.  A.  is  surety  for  B.,  to  C. ;  C.  is 
justified  in  stating  to  A.  any  opinion 
which  he  may  bond  fide  have  formed  of 
B.'s  conduct,  however  intemperate  and 
unfounded  his  representations.  Dun^ 
man  v.  Bigg,  1  Oampb.  269.  n.  Ellen- 
borough, "C.  J.  1808. 

17.  It  is  actionable  to  impute  to  a 
bookseller  the  publication  of  a  silly 
poem,  fabricated  by  the  defendant  as  a 
specimen  of  the  plaintiff's  productions. 
Ibid. 

18.  It  is  not  actionable  to  ridicule 
and  caricature  an  author  with  reference 
merely  to  his  literary  character.  Sir 
John  Carr,  knight^  v.  Hood  and  ano^ 
ther,  1  Campb.  355,  n.  Ellenborough, 
C.  J.  1808. 

19.  Words  maybe  actionable  as  well 
as  indictable  when  reduced  into  writing, 

I      O  2 
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for  the  mere  speaking  of  which  no  ac- 
tion would  have  lain.  Earl  of  Leicester 
▼.  Walter,  2  Campb.  25  L  Mansfield, 
C.  J.  1809.  3  Campb.  214,  Exchequer 
Chamber,  1811. 


A.  (b)  Pleadings, 

20.  It  was  ruled,  that  under  the  gene- 
ral issue  the  defendant  might  shew  that 
the  supposed  libel  was  a  correct  state- 
ment 01  what  had  passed  in  a  court  of 
justice.  Curry  v.  Waltery  1  Esp.  457. 
Eyre,  C.J.  1795. 

But  the  court  of  C.  P.  doubted  whe- 
ther the  defendant  should  not  have  jus- 
fied;  and  no  judgment  was  given;  1 
Bos.  and  Pull.  525. 

21.  A  count  for  a  libel  may  be  joined 
with  a  count  for  verbal  slander.  King 
v.  Waring  et  ux.  5  Esp.  13.  Alvanley, 
C.  J.  1803. 

And  see  Manning  v.  Fitzherhert^  Cro. 
Car.  271.     • 

22.  In  an  action  for  a  libel,  charging 
the  plaintiff  with  having  published  im- 
moral books,  the  defendant  may,  under 
the  general  issue,  produce  other  publi- 
cations of  the  plaintiff's,  to  shew  that 
the  supposed  libel  is  a  fair  stricture  on 
his  publications.  Tahart  v.  Tipper, 
1  Campb.  350.  EUenborough,  C.  J. 
1808. 

And  see  Sidnam  v.  Mayo,  1  Roll. 
Rep.  427.     S.  C.  Cro.  Jac.  407. 

23.  Where  separate  passages  of  a  libel 
are  set  out  in  the  declaration,  they 
should  be  described  as  forming  distinct 
parts.  Tahart  v.  Tipper,  1  Campb.  352. 
EUenborough,  C.  J.  1808. 

24.  J3ut  when  the  passages  are  not 
distinguished,  if  the  intervening  words 
do  not  affect  the  sense,  the  omission  is 
immaterisil.     Ibid. 


A.  (c)  Evidence. 

25.  Ruled,  that  words  actionable  in 
themselves  cannot  be  given  in  evidence 
to  shew  the  malicious  intention  with 
which  the  words  charged  in  the  declara- 
tion were  spoken.  Cook  v.  Field,  3  Esp. 
133.     Kenyon,  C.  J.  1788. 

26.  In  an  action  for  slander,  any 
words  spoken  by  the  defendant,  which 


are  not  in  themselves  actionable,  may  be 
given  in  evidence  to  shew  the  malice  of 
the  defendant.  Mead  v.  Dauhigny, 
Peake,  125.     Kenyon,  C.  J.  1792. 

27.  But  it  was  afterwards  held,  that 
after  proof  of  the  libel  laid  in  the 
declaration,  other  libels  not  charged 
might  be  given  in  evidence.  Lee  v. 
Huson,  Peake,  166.  Kenyon,  C.  J. 
1792. 

28.  So  in  an  action  for  verbal  slan- 
der; but  the  jury  will  be  directed  to 
give  damages  only  for  the  words  laid  in 
the  declaration.  Rustell  v.  Macquister, 
1  Campb.  49,  n.  EUenborough,  C.  J. 
1807.     . 

29.  In  an  action  for  words  of  perjury, 
an  indictment  subsequently  preferred 
by  the  defendant  against  the  plaintiff, 
is  evidence  to  shew  quo  animo  the  words 
were  spoken.  Tate  v.  Humphreys,  2 
Campb.  73,  n.  Graham,  B.  Hereford, 
1808. 

30.  But  in  an  action  for  a  libel,  other 
libels  published  by  the  defendant  can- 
not be  received  to  shew  the  malicious 
motive,  unless  they  expressly  refer  to 
the  libel  declared  on.  Finnerty  v.  Tip- 
per, 2  Campb.  72.  •  Mansfielcf,  C.  J. 
1809. 

31.  Where  the  damage  laid  is,,  that 
the  manager  of  a  theatre  lost  the  profits 
of  several  performances,  a  witness  may 
be  asked  generally  whether  the  receipts 
of  the  house  have  diminished,  but  not 
whether  several  persons  have  not  given 
up  their  boxes.  Ashley  v.  Harrison,  1 
Esp.  48.     Kenyon,  C.  X  .1793. 

32.  Where  a  defendant  obtains  a  ver- 
dict upon  a  justification  of  words  of 
felony,  the  plaintiff  may  be  put  upcm 
his  trial  without  the  intervention  of  a 
grand  jury.     Cook  v.  Field,  uhi  supra, 

33.  A  defendant  is  not  precluded  from 
proving  a  justification  of  words  of  felo- 
ny, by  the  previous  acquittal  of  the 
plaintiff.  England  v.  Bourke,  3  Esp. 
80.     Kenyon,  C.  J.  1800. 

34.  Where  the  words  charge  the  plain- 
tiff with  being  accessary  to  a  felony, 
the  defendant  is  not  concluded  by  the 
acquittal  of  the  principal  felon,    laid. 

And  see  ante.  Felony. 

35.  In  an  action  by  a  servant  aeainst 
his  master  for  writing  a  character  charg- 
ing him  with  dishonesty  and  misconduct, 
evidence  of  the  antecedent  general  good 
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conduct  of  the  plaintiff,  is  admissible. 
Khiq  V.  Waring  et  vx.  b  Esp.  13.  Al- 
vanley,  C.  J.  1803. 

36.  To  support  an  action^  the  libel 
must  be  shewn  to  have  been  delivered 
to  a  third  person;  a  delivery  to  the 
plaintiff  is  not  sufficient.  Phillips,  gent. 
V.  Jansen,  2  Esp.  624.  Kenyon,  C.  J. 
1794. 

And  see  Edwards  and  WattoTCs  case, 
4  Leon.  240 ;  Barrow  v.  Lewellin,  Hob. 
62;  Micks^s  csise,  ibid,  2\ 5, 

37.  The  shewing  of  a  caricature  to  a 
person  at  his  request,  is  not  a  sufficient 
publication.  Smith  v.  Wood,  3  Campb. 
323.     Ellenborough,  C.  J.  1813. 

38.  In  an  action  for  a  libel,  proof 
that  the  plaintiff  has  been  in  the  habit 
of  libelling  the  defendant,  is  no  bar  to 
the  action ;  Finnerty  v.  Tipper,  2  Campb. 
76.  Mansfield,  C.  J.  1809.  But  it  will 
materially  affect  the  amount  of  damages. 
Ibid. 

B.  Criminal  prosecution. 
B.  (a)  By  information, 

39.  If  a  member  of  parliament  pub- 
lish a  speech  in  a  newspaper,  containing 
slanderous  chaiges,  an  mformation  for  a 
libel  may  be  supported.  The  Kina,  on 
the  prosecution  of  Sermon,  v.  LordAoing- 
don,  1  Esp.  226.     Kenyon,  C.  J.  1794. 

And  see  Rex  v.  Bate,  Dougl.  387. 

40.  An  information  will  lie  for  pub- 
lishing an  invective  unconnected  with 
argument,  against  a  judee  and  jury* 
for  acquitting  a  prisoner.  Kex  v.  White, 
1  Campb.  359,  n.     Grose,  J.  1808. 

And  see  Rex  v.  Watson,  2  T.  R.  1 99. 

41.  It  is  not  libellous  to  express  regret 
that  the  sovereign  has  taken  an  erroneous 
view  of  foreign  and  domestic  policy.  Rex 
V.  Lambert  and  Perry,  2  Campb.  398, 
Ellenborough,  C.  J.  1810. 


B.  (b)  By  indictment. 

42.  The  proprietor  of  a  newspaper 
is  responsible  criminally  as  well  as 
civilly  for  the  publication  of  a  libel 
inserted  without  his  privity.  Rex  v. 
Walter^  3  Esp.  21.  Kenyon,  C.  J. 
179.9. 

43.  An  advertisement  in  a  newspaper. 


whereby  A.  requests  to  be  informed 
whether  B,  has  been  guilty  of  a  trans- 
portable felony,  is  not  a  libel,  if  A.,  or 
nis  employer,  be  interested  in  the  dis- 
covery, and  the  inquiry  be  made  bond 
fide,  Delany  v,  Jones,  4  Esp.  191. 
Ellenborough,  C.  J.  1802. 

44.  The  publication  of  ex  parte  ex- 
aminations, taken  before  a  magistrate 
on  a  charge  of  felony,  is  libellous  though 
the  statement  he  correct.  Rex  v.  Lee 
and  another,  5  Esp.  123,  Heath,  J. 
Horsham,  1804. 

45.  Especially  where  the  writer  as- 
sumes that  the  party  is  guilty.  Rex  v. 
Fisher  and  others,  2  Campb.  563.  El- 
lenborough, C.  J.  1811. 

And  see  Carr  v.  Jones,  3  Smith,  491 . 
S.  C.  under  the  names  of  Stiles  y,  Nokes, 
7  East,  493. 

46.  It  is  a  misdemeanour  to  copy  an 
extrajudicial  affidavit,  containing  libel- 
lous matter,  for  the  purpose  of  present- 
ing it  to  the  magistrate  to  be  sworn, 
though  such  copy  be  made  by  the  ma- 
gistrate's clerk,  and  by  his  command. 
Maloney  v.  Bartley,  3  Campb.  210. 
Wood,  B.  Gloucester,  1812. 

Sed  vide  Lambe's  case,  Moore,  813, 
4th  resolution;   S.  C.  9  Co.  59.     And 


see  Rex  v. 
Mod.  167, 


Bear,  2  Salk.  417.     S.  C.  5 


B.  (c)  Pleadings, 

47.  If  a  libellous  letter  refer  to  a 
newspaper  as  to  its  authority,  the  news- 
paper may  be  read  in  evidence  to  shew 
that  the  defendant  was  not  the  inventor 
of  the  slander,  in  mitigation  of  damages. 
Mullett  V.  Hulton,  4  Esp.  248.  Ellen- 
borough,  C.  J.  1803. 

48.  But  such  a  reference  will  not 
entitle  the  defendant  to  go  into  evidence 
of  the  truth  of  the  charge.     Ibid. 

49.  An  indictment  for  a  libel  on  the 
treasurer  of  the  parish  of  Greenwich, 
contained  (unnecessarily)  an  averment, 
that  he  was  duly  appointed  treasurer. 
Held,  that  an  entry  m  the  vestry  book, 
stating,  that  the  prosecutor  was  elected 
at  a  vestry  duly  held  in  pursuance  of 
notice,  was  evidence  that  notice  had 
been  given,  without  which,  by  a  par- 
ticular statute,  the  election  would  hav6 
been  void.  Rex  v.  Martin,  2  Campb« 
100,  Macdonald,  C.  B.  Maidstone,  1809. 
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And  see  Cox  ▼.  Copping^  5  Mod. 
395.  2  Stra.  1223,  n.  Rex  v.  Mother- 
wUy  1  Stra.  93.  S.  C.  12  Vin.  Abr. 
90,  pi.  16. 

50.  Under  the  general  issue,  the  de- 
fendant may  prove,  in  mitigation  of 
damages,  that  at  the  time  the  libel  was 
published,  there  was  a  general  suspicion 
that  the  plaintiff  was  guilty  of  the  prac- 
tices imputed  to  him,  and  that  his  rela- 
tions and  acquaintances  had  ceased  to 
vbit  him.  Earl  of  Leicester  v.  Walter^ 
2  Campb.  251.    Mansfield,  C.  J.  1B09. 

S.  P. V.  Moor,  1  M.  &  S.  284. 

51.  A  defendant  may  be  acquitted  of 
printing,  and  found  guilty  of  publishing 
a  libel.  The  King  v.  Williams,  2  Campb, 
646.     Lawrence,  J.  Hereford,  1811. 

52.  And  where  the  record  varies  from 
the  printed  libel,  but  agrees  with  the 
manuscript  delivered  by  the  defendant 
to  the  printer,  he  may  be  foimd  guilty 
of  the  publishing  only.     Ibid. 

53.  So  if  the  libel  be  contained  in  a 
newspaper,  the  prosecutor  may  rest  his 
case    upon  the   proof    of    publication 

fointed  out  by  38  Geo.  111.  cap.  78.  s. 
4.  and  17.  leaving  the  defendant  to  be 
acquitted  of  composing  and  publishing. 
The  Kingy,  HutU  and  another,  2  Campb. 
583;    Ellenborough,  C.  J.  1811. 
And  see  Rex  v.  Hart,  10  East,  94. 


4  Lton,  240.  Barrow  ▼.  LewJlin,  Hok 
62.    Hifc^'*  case,  tWi.  215. 

58.  After  proof  of  the  publication  of 
a  paper,  called  **  Cobbett's  Political 
Renter,"  containing  a  libel  on  the 
plaintiff,  the  witness  was  permitted  to 
be  asked,  whether  he  had  since  pur- 
chased other  papers  of  the  same  title 
at  the  same  office,  for  the  purpose  of 
shewing  that  the  first  paper  was  circu- 
lated regularly  and  deliberately.  P/itn- 
kettv.  Cobbctt,  5  Esp.  136.  Ellenbo- 
rough, C.  J.  1804. 

S.  C.  Selw.  986,  n.  988. 

59.  The  production  of  a  libellous  let- 
ter with  the  Islington  post-mark,  is  not 
presumptive  evidence  of  a  publication 
m  Middlesex.  Rex  v.  Watson,  1  Campb. 
215.     Ellenborough,  C.  J.  1808. 

Sed  vide  ante.  Insurance,  P.  (a), 
pi.  236.  Post,  Usury,  D.  Rex  v.John^ 
son,  7  East,  65.  S.  C.  3  Smith,  94.  4 
Harg.  State  Trials,  353. 

60.  If  a  libellous  letter,  addressed  to 
the  prosecutor  in  the  county  of  A.,  be 
forwarded  by  the  post,  and  delivered  to 
him  in  the  county  of  B.,  this  is  a  suffi- 
cient publication  in  the  latter  county. 
Ibid. 

And  see  Rex  v.  Johnson,  7  East,  65. 
S.  C.  3  Smith,  94. 

61.  Or  in  the  former.  Rex  v.  Wil' 
Hams,  2  Campb.  507.  Ellenborough, 
C.  J.  1810. 

62.  Where  the  supposed  libel  is  con- 
tained in  a  newspaper,  the  defendant 

54.  To  corroborate  the  testimony  of :  has  a  right  to  have  read  in  evidence 
a  person  called  to  prove  that  the  defend-  extracts  from  a  different  part  of  the 
ant  was  the  author  of  a  particular  libel,  'same  paper  connected  with  the  subject 
other  compositions  of  the  defendant  on  of  the  libellous  passage.     Rex  v.  Lam- 


B^  (d)  Evidence, 


the  same  subject,  may  be  produced. 
The  King  v.  Pearcc,  Peake,  75.  Ken- 
yon,  C.  J.  1791. 

55.  The  copy  of  a  newspaper  may 
be  given  in  evidence  without  a  stamp. 
Ibid. 

56.  The  publication  of  a  newspaper 
is  sufficiently  proved  by  a  witness  who 
states  it  to  have  been  published  in  the 
usual  way,  without  producing  a  copy 
which  has  been  actually  published.  Ibid. 

57.  Delivery  of  the  libel  to  the  party 
libelled,  is  a  sufficient  publication  to 
support  an  indictment,  rhillips,  gent. 
V.  Jansen,  2  Esp.'  624.  Kenyon,  C.  J. 
1798. 

*    S.  P.   Edwards  and  Watton's  case. 


bert  and  Perry,  2  Campb.  398.     Ellen- 
borough, C.  J.  1810. 

63.  xVt  the  trial,  the  defendant  was 
allowed,  after  objection  taken,  to  shew 
that  he  had  stopped  the  sale  of  the 
libellous  publication,  with  a  view  to 
mitigation  of  the  punishment  and  to 
avoid  the  expense  of  bringing  the  fact 
before  the  court  by  affidavit  Rex  v. 
Hone.  Ellenborough,  C.  J.  Guildhall 
Sittings  after  H.  T.  1817. 
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(Ante  Alien,  pi.  5,  6.  Evidence,  H. 
(a)  229.  Insurance,  B.  (h\.  L.  (a). 
Ibid.  pi.  7,  15,  17,  18,  19,  20,  3,  4, 
5,  6.)  Post,  Ship,  G. 


1.  Where  defendant  merely  takes  is- 
•ue  upon  the  breaches  assigned  in  a 
declaration  in  covenant,  he  cannot  give 
licence  in  evidence.  Ratcliffy.  Pemoer- 
ton,  I  Esp.  35.     Kenyon,C.  J.  1793. 

N.  In  the  report  of  this  case  it  is 
stated,  that  the  defendant  pleaded  the 
general  issue ;  and  thereforenn  Mr.  Sel- 
wyn's  valuable  Nisi  Prius  Abridgment, 

L505,  the  defendant  is  supposed  to 
ve  merely  pleaded  non  est  factum ; 
but  from  the  nature  of  the  plaintiflTs 
evidence,  and  from  the  language  of  the 
chief  justice,  it  is  conceived  that  the 
point  must  have  arisen  in  the  manner 
above  stated. 

And  see  post.  Pleading,  A.  (c); 
E.  (a). 


LIEN. 


A.  Particular. 

(a)  WTiere  created. 

(b)  Promise  in  respect  of  • 

(c)  Lten,  where  waved. 

B.  General. 

A.  Particular  lien 

A.  (a)  Where  created. 
(And  see  ante.  Carrier,  pi.  13.) 

1.  A  party  obliged  to  receive  goods, 
has  a  lien  on  them  by  the  common  law. 
Naylor  v.  Mangles  et  alt.  1  Esp.  109. 
Kenyon,  C.  J.  1794. 

S.  P.  Yorke  v.  Grindstone,  1  Salk. 
388,  and  Yorke  y.  Grenaugh^  2  Lord 
Raymond,  HSS,  7.  Sed  vide  Brenan  v. 
Currant^  Selw.  1277,  n;  S.  C.  Say.  Rep. 
225. 


2.  But  goods  which  are  not  booked' 
and  which  the  consignee  is  ready  to 
receive  from  the  waggon,  cannot  be 
detained  for  a  charge  for  booking  or 
warehouse  room.  Lambert  v.  Rohinsonf 
1  Esp.  119.     Eyre,  C.  J.  1793. 

3.  Depositing  all,  or  even  part  of  the 
deeds  relating  to  a  real  estate,  implies 
an  intention  to  charge  the  property. 
Richards  v.  Borrett,  3  Esp.  102.  Ken- 
yon, C.  J.  1800. 

Ace.  Langston,  ex  parte,  1 7  Ves.  227. 
S,  C.  1  Rose,  26.  And  see  Russell  v. 
Russell,  1  Bro.  C.  C.  269.  Wetherell, 
ex  parte,  11  Ves.  398,  401.  Haigh,  ex 
parte,  ibid.  404.  Finden,  ex  parte,  ibid, 
405.  Mountford,  ex  parte,  14  Ves.  606. 
Payler,  ex  parte,  16  Ves.  434.  Roberts 
y.  Clayton,  3  Anst.  716. 

4.  A.,  to  whom  sugars  are  consigned 
for  sale,  deposits  them  with  B.,  a  broker, 
who  advances  money  and  accepts  bills 
for  A.  B.  may  retain  the  sugars  against 
C,  the  owner,  imless  the  latter  will 
repay  the  advances,  and  give  a  full  in- 
demnity against  the  acceptances.  Pult- 
ney,  bart.  v.  Keymer  et  alt.  3  Esp.  182. 
Kenyon,  C.  J.  1800. 

And  see  Hammond  v.  Barclat/^  2  Easif 
227,  35. 

5.  And  B.  is  not  boimd  to  take  the 
counter  acceptances  of  C.  as  an  indem- 
nity.    Pultney  v,  Keymer,  ubi  supra. 

o.  Semble,  that  a  shipwright  has  a 
lien  on  a  ship,  taken  into  his  dock,  for 
the  repairs.  Raitt  v.  Mitchell  and  ano^ 
ther,  4  Campb.  146.  EUenborough,  C. 
J.  1815. 

7.  But  he  has  no  lien  where,  by  the 
us^ge  of  trade,  credit  is  eiven  to  the 
owner.  Although  the  penod  of  credit 
vary  according  to  the  nature  of  the  em- 
ployment.   Ibid. 

8.  A  captain,  who  has  rendered  him- 
self personally  liable  on  account  of  his 
ship,  has  a  lien  upon  the  freight  for  his 
disbursements.  JVhite  v.  Baring  et  alt. 
4  Esp.  22.     Kenyon,  C.  J.  1801. 

9.  And  he  may  recover  from  a  con- 
signee, who  pays  the  freight  to  the 
owner,  after  notice  of  the  captain's 
claim.     Ibid. 

Contra,  Hussey  v.   Christie,  9  East, 
426.     S.  C.  13  Ves.  594,  6u0. 
And  see  ante.  Insurance,  pi.  27. 

10.  The  master  of  a  vessel  has  a  lien 
upon  the  luggage  of  a  passenger  for  the 
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passage  inoney>  whether  the  price  have 
been  settled  between  the  parties  or  not. 
Wolfv.  Summew,  2  Campb.  631.  Law- 
rence, J.  1811. 

And  see  Abbott's  Law  of  Shipping, 
part  III.  cap.  3.  s.  11. 

11.  But  he  has  no  right  to  detain  the 
person  of  the  passenger,  or  clothes  which 
he  is  actually  wearing.    Ibid. 

12.  A.  being  under  acceptances  for 
B.,  the  latter  executes  a  power  of  attor- 
ney, authorizing  A.  to  receive  money 
due  to  him,  and  to  hold  it  as  a  security. 

A.  cannot  retain  money  received  under 
the  power  after  the  bankruptcy  of  B. 
Hovillf  assignee,  v.  Lethwaite,  5  Esp. 
158.     Ellenborough,  C.  J.  1804. 

But  see  Row  v.  Dawson,  1  Vez.  331 ; 
Yeates  v.  Grove,  1  Ves.  280.  And  see 
ante,  Agent,  pi.  68. 

13.  Possession  obtained  by  a  misre- 
presentation, will  not  support  a  lien. 
Madden  v.  Kempster,  1  Campb.  12.  El- 
lenborough, C.  J.  1807. 

S.  P.  Griffiths  V.  Hyde,  Selw.  1281 
And  see  1  Vent.  46. 

But  see  Whitehead  v.  Vaughan,  Co. 

B.  L.  566. 

14.  An  accommodation  acceptor  may 
retain  money  of  the  drawer,  which 
comes  fairly  into  his  hands,  until  the 
bill  is  delivered  up,  or  he  receives  suffi- 
cient indemnity.  Madden  v.  Kempster, 
uhi  supra, 

S.  P.  per  Lawrence,  J.  in  Clarke  v, 
Cock,  4  East,  57,  73.  S.  P.  Metcalf, 
ex  parte,  1 1  Ves.  407.  And  see  Ham^ 
mond  V.  Barclay,  2  East,  227 ;  TFalker 
V,  Birch,  6  T.  R.  258.  Limitation,  8. 

15.  A  banker,  whilst  his  houst  is 
solvent,  sells  o'lt  J.  B.'s  stock,  and  ap- 
plies the  proceeds  to  the  purposes  of  the 
firm.  On  the  same  day,  he  deposits 
amongst  the  securities  belonging  to  cus- 
tomers, certain  bonds,  with  a  memo- 
randum stating  that  the  house  have 
borrowed  from  J.  B.  16,000/.  stock, 
which  they  undertake  to  replace,  ard 
that  they  have  deposited  these  bones 
as  a  collateial  security,  to  be  assigned 
when  requin  d.  The  packet  containing 
the  bonds  is  indorsed  "  the  property  ot 
**  J.  B."  J.  B.  has  no  intimation  of 
this  appropriation  till  he  receives  the 
packet,  with  a  note  informing  him  that 
the  house  will  be  obliged  to  suspend  its 
payments  on  the  morrow.     J.  B.  cannot 


retain  the  bonds  against  the  assigneeiu 
Wilson  and  others  v.  Balfour,  2  Campb^ 
579.     Ellenborough,  C.  J.  1811. 

16.  The  vendee  of  a  term  accepts 
bills  for  part  of  the  purchase  money ; 
the  lease  and  assignment  are  deposited 
with  a  third  person  as  a  collateral  secu- 
rity, to  be  delivered  up  to  the  purchaser 
on  payment  of  the  bills.  The  vendor 
getting  possession  of  the  lease  from  the 
depositary,  pledges  it  with  persons  who 
bond  fide  advance  money  upon  it,  and 
to  whom  he  indorses  the  bills.  The 
pawnees  have  no  lien  on  the  lease  be- 
yond the  amount  of  these  bills.  Hooper 
and  others,  assignees  of  Wells  a  bankrupt^ 
V.  Ramsbottom  ana  others,  4  Campb. 
121.     Gibbs,  C.  J.  1814. 

17.  The  question  whether  J.  S.  had 
at  a  particular  time  any  lien  on  certain 
goods  or  their  produce,  must  be  found 
in  the  negative,  if  J.  S.,  though  equita- 
bly interested  in  the  latter,  was  never 
in  possession  of  either.  Heywood  and 
others,  assigjtees  of  Humble,  a  bankrupt^ 
and  Gladstone  and  others,  assignees  of 
Holland,  a  bankrupt,  v.  Waring  and 
another,  assignees  of  Holmes,  a  bank^ 
rupt,  4  Campb.  291.  Ellenborough, 
C.  J.  1815. 

18*.  A  factor  obtaining  the  certificate 
of  registry  from  the  master,  for  the  ex- 
press purpose  of  paying  the  duties,  can- 
not detain  it  for  a  balance  owing  to  him 
by  the  ship-owner.  Bum  and  anotJier^ 
assignees  of  Bone,  v.  Brown  and  another^ 
2  Stark.  272.     Bayley»  J.  18 1 7.     • 

19.  Or  even  for  the  amount  of  such 
duties.     Ibid, 

And  see  Gladstone  v.  Birley^  2  Merir. 
401 ;  Houlditch  v.  Desanges,  3  M.  &  S. 
205;  infra,  pi.  22. 


A.  (b)  Promise  in  respect  of 

20.  A  parol  promise  to  pay  the  debt 
of  a  third  person,  in  consideration  of 
the  creditor's  giving  up  property  upon 
which  he  has  a  lien,  is  bindii^.  ffou/- 
ditch  et  alt,  v.  Mibie,  3  Esp.  86.  Eldon, 
C.  J.  1800. 

Ace.  Castling  y.  Anbert,  2  East,  325. 

And  the  court  of  K.  B.  refused  a  rule 
for  a  new  trial.     Ibid, 

And  sse  Alderson  v.  Temple,  1  Bla. 
660;   S.  C.  4  Burr.   2235;    Glynn  v. 
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Bakery  13  East.  509;  Go.  B.  L.  168; 
Ante,  Bankrupt,  G.  (c). 


A.  (c)  TThere  waved. 

21.  If  a  person,  without  mentioning 
bis  lien,  claim  to  retain  goods  on  a 
different  gromid,  the  lien  is  waved. 
Boardman  v.  Silly  1  Campb.  410,  n. 
EUenborough,  C.  J.  1808. 

Ace.  Martini  y.  Coles,  1  M.  &S.  147, 
8.   Parry  v.  Damouy  3  Anst.  712. 

22.  A.  builds  a  carriage  for  B.,  and 
obtains  a  verdict  for  goods  bargained 
and  sold.  Until  actual  payment  A.  has 
a  lien  on  the  carriage  remaining  in  his 
possession.  Houlditch  and  another  v. 
Desanges  and  another,  2  Stark.  337. 
EUenborough,  C.  J.  1818. 

23.  Secus,  if  A.  had  recovered  in  an 
action  for  goods  sold  and  delivered; 
comme  semble.    Und. 

24.  A  coachmaker  permitting  the 
owner  to  take  away  and  use  a  carriage 
after  it  has  been  repaired,  loses  his  lien 
£Dr  the  repairs,  and  cannot  detain  it  when 
afterwards  left  in  his  charge.  Hartley 
V.  Hitchcock,  1  Stark.  408.  Ellenbo- 
rough,  G.J.  1816. 


B.  General  lien. 

(And  see  ante.  Insurance,  Q. 
246.) 


(a)  pi. 


25.  Bankers  have  a  general  lien  for 
the  balance  of  their  account.  Jourdaine, 
assignee  ofNowlan,  v.  Lefevre  and  others, 

1  Esp.  66.    Kenyon,  G.  J.  1 793. 
S.  P.  Davis  V.  Bowsher,  5  T.  R.  488. 

Scott  V.  Franklin,  15  East,  428. 

26.  So  wharfingers.  Naylor  v.  Man^ 
gles,  etalt.  Ih.  109.  Kenyon,  C.  J.  1794. 

27.  S.  P.  ruled  in  Spears  v.  Hardy, 
3  Esp.  81.     Eldon,  C.  J.  1800. 

And  see  Rushforth  v.  Hadfield,  6 
East,  519,  22,  and  7  East,  224.    S.  C. 

2  Smith,   634,  7,  and  3  Smith,  221. 
Kirkman  v.  Shawcross,  6  T.  R.  14. 

28.  And  dyers.  Savill  v.  Barchard 
a  alt.  4  Esp.  53.     Kenyon,  G.  J.  1801. 

S.  P.  Humphreys  v.  Partridge,  4 
Mont.  B.  L.  18,  n.  a.  Rushfield  v. 
Hadfield,  6  East,  523,  arg.  Sed  vide 
€rem  v.  Parmer,  4  Burr.  2111,  21 


S.  G.  1  Bla.  651.  Chsev.  JVaterhouse, 
6  East,  523,  n.  Ace.  Brovon  v.  Litton, 
1  P.  Wms.  141. 

29.  And  calico  printers.  JFeldan  v. 
Gould,  3  Esp.  268.  Kenyon,  G.  J. 
1801. 

S.  P.  Ex  parte  Andrews,  Go,  B.  L. 
429. 

30.  But  such  general  balance  must 
be  made  up  of  work  done  in  the  course 
of  the  particular  business ;  and  no  lien 
can  be  claimed  in  respect  of  n^oney  lent, 
or  other  collateral  matter.     Ibid. 

N.  Nor  can  the  owner  of  a  chartered 
vessel  detain  the  goods  of  the  freighter 
for  dead  freight.  Phillips  v*  Rodu,  15 
East,  553,  4,  5.  And  see  3  Bos.  &  Pul. 
488,  per  Ghambre,  J.  Birleyv.  Glad" 
stone,  3  M.  &  S.  205;  2  Merw.  401. 

31.  If  A.  dehver  calicoes  to  B.  to  be 
printed,  and  B.  employ  G.  to  print 
them,  C.  may  retain  the  goods  aeainst 
a  debt  owing  to  him  from  B,     Ibid. 

And  see  Richardson  v.  Goss,  3  Bos. 
&  Pull.  119. 

32.  A.  effects  an  insurance  in  his  own 
name  with  B.,  but  informs  him  that  the 
property  belongs  to  a  correspondent  in 
the  country.  Upon  the  bankruptcy  of 
A.,  B.  will  not  nave  any  lien  upon  the 
policy  for  a  general  balance  due  from  A. 
Snook  ggid  another  v.  Davidson  and  ano^ 
ther,  2  Gampb.  218.  EUenborough, 
G.  J.  1809. 

S.  P.  Maanss  v.  Henderson,  1  East, 
335.  And  see  Man  v.  Shiffner,  2  East, 
523. 

33.  An  insurance  broker  has  no  gene- 
ral lien  upon  a  policy  effected  for  a 
bsU^ince  due  to  him  from  the  agent  who 
orders  the  insurance ;  thoueh  such  agent 
represent  that  he  has  authority  to  in- 
dorse -the  bill  of  lading.  Lanvon  v. 
Blanchard,  2  Gampb.  597.  EUenbo- 
rough, C.  J.  1811. 

34.  Goods  may  be  detained  for  a  debt, 
the  remedy  for  which  by  action  is  barred 
by  the  statute  of  limitations.  Spears  v. 
HarUy,  3  Esp.  81.  Kenyon,  G.  J.  1794. 

And  see  post.  Limitation  of  ac- 
tions, A.  (b)  8,  9,  10. 
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LIMITATION  OF  ACTIONS. 

A.  In  assumpsit. 

(a)  From  what  tme  to  he  com' 

futed, 

(b)  In  what  cases  the  statute  does 

not  attach. 

(c)  How  avoided. 

(d)  Where  waved. 

B.  Upon  torts. 

A.  In  assumpsit. 

A.  (a)  From  what  time  to  he  computed. 
(And  see  ante,  Annuity,  pi.  14.) 

1.  Where  a  declaration  is  filed  in  va- 
cation, entitled  of  the  preceding  tenn, 
the  defendant  may  shew  that  the  action 
was  commenced  after  the  six  years  had 
expired.  Snell  v.  Phillips^  one,  Sfc. 
Peake,  209.     Kenyon,  C.  J.  1794. 

And  see  2  Wms.  Samid.  1.  n.  1. 

2.  If  the  statute  be  pleaded  to  an 
action  against  an  attorney  for  negligence, 
semble,  that  the  six  years  must  be 
reckoned  from  the  period  at  which  the 
plaintiff  was  damnified,  not  from  the 
time  when  the  blunder  was  committed. 
Compton  V.  ChandlesSj  one,  ^e^  4  £sp. 
18.  ^  Kenyon,  C.  J.  1801. 

And  see  Peake  v.  Amblety  W.  Jon, 
329;  S.  C.  Cro.  Car.  349;  Shutfen  v. 
PenoWy  ibid,  139 ;  Huqhes  v.  Thom^is, 
13  East,  474;  15  Vin.  Abr.  Limitation, 
P;  Litdehoyv.  Wright,  1  Lev.  69;  Hick- 
man V.  Walker,  Willes,  27 ;  Ante,  In- 
surance, O.  (b). 

3.  In  an  action  upon  a  note  payable 
on  demand,  if  no  steps  appear  to  have 
been  taken  during  twenty  years,  the  jury 
may  presume  payment.  Duffield  v. 
Creed,  5  Esp.  52.  .  Ellenborough,  C.  J. 
1803. 

Ace.  per  Holt,  J.  Anon.  6  Mod.  22 ; 
but  this  was  before  the  3  and  4  Ann. 
cap.  9. 

N.  The  pleadings  in  Duffield  v.  Creed 
do  aot  appear.  It  has  been  held,  that 
where  the  statute  is  pleaded  to  an  action 
on  a  note  payable  on  demand,  the  six 
years  are  to  be  computed  from  the  date, 
not  from  the  demand. 

Ace.  diet,  per  Lord  Hardwicke,  1  Vez. 
344,    Walmsly  v.    ChUd.    Christie  v. 


Fonseck,  Selw.  131,  339.  But  tee 
Harris  v.  Ferrand,  Hardr.  36;  Buckler 
v.  Moor,  1  Mod.  89;  15  Vin.  Abr. 
Limitation,  P.  14. 

A.  (b)  In  what  cases  the  statute  does  not 
attach. 

4.  Where  there  are  reciprocal  de- 
jnands,  the  statute  of  limitations  does 
not  attach,  although  the  parties  be  not 
merchants.  Cranch,  executrix,  ^c  ▼. 
Kirkman  and  others,  Peake,  121.  Ken- 
yon, C.  J.  1792.  6  T.  R.  191.  S.  C. 

Ace.  Catling  v.  Skoulding,  6  T.  R. 
189. 

5.  Unless  a  long  period  has  intervened 
between  the  respective  demands.     Ihid. 

And  see  Cotes  v.  Harris,  Bull.  N.  P. 
149;  2  Saund.  124;  tb.  127,  d.  (n)  7. 
.Bridges  y.  Mitchell,  Bunb.  217;  2  Vem. 
276. 

6.  Where  there  are  cross  demands 
arising  out  of  the  same  transaction,  and 
the  plaintiff  has  kept  alive  his  <;laim  by 
contmuing  down  process,  he  cannot  avail 
himself  of  the  statute  of  limitations  to 
defeat  the  defendant's  set-off.  Ord  v. 
Ruspini,  2  Esp.  570.  Kenyon,  C.  J. 
1797. 

7.  Quttre,  whether  the  demand  of  a 
joint  obligor  for  contribution,  is  barred 
by  a  shorter  period  than  an  action  on 
the  bond  itself.  Cole,  exeaUor  of  Cole^ 
V.  Saxby,  3  Esp.  161.  Eldon,  C.  J. 
1800. 

8.  An  acceptor  may  retain  funds  to 
indemnify  him  against  his  acceptances, 
though  outstanding  more  than  six  yeais. 
Morse  and  others,  assignees  of  T.  A,  Ker^ 
rison,  v.  Williams  and  others,  3  Campb. 
418.     Ellenborough,  C.  J.  1814. 

9.  The  statute  does  not  prevent  a 
creditor  from  suing  out  a  commission  of 
bankruptcy.  It  extends  only  to  the  re- 
medies by  action  mentioned  in  the  act. 
Fowler  Y.  Brown,  1  Bac.  Abr.  400.  Lord 
Mansfield,  C.J.  1779. 

S.  C.  Co.  B.  L.  16;  overruled  by 
Eldon,  C.  in  ex  parte  Dewdneu,  15  Ves. 
479.  And  see  Quantock  v.  England,  5 
Burr.  2628,  2  Bla.  702 ;  Remington  v. 
Stevens,  2  Stra.  1271 ;  Bull.  N.  P.  180. 

10.  So  a  carrier,  &c.  has  a  lien  upon 
goods  in  his  possession  for  a  debt  barred 
by  the  statute.  Spears  v.  Hartley,  3 
Esp.  81.    Eldon,  C.  J.  1800. 

N.  Agreeably  to  the  maxiiOy  q%tes  tem^ 
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poralia  aunt  ad  agendunif  jterpetua  sunt 
ad  excipiendum* 

And  see  Pothier,  Charte-partie,  part 
1.  art.  3.  sect.  3.  num.  92, 3.  Sed  vide 
Vinn.  Inst.  Imp.  Comm.  lib.  4,  tit.  13. 
sect.  9.  n.  2. 

A.  (c)  How  avoided. 

1 1 .  Upon  a  replication  of  an  original^ 
sued  out  within  time,  it  is  sufficient  to 
produce  a  capias.     Gosling  v.  Wither- 

ron,  2  Wms.  Saund.  1,  e.     Kenyon 
J.  1788. 

12.  Under  the  statute  the  execution  of 
a  warrant  of  attorney  has  no  greater 
operation  than  any  other  acknowledg- 
ment of  the  debt,  not  being  a  specialty 
whereon  an  action  would  Ue.  Clarke^ 
executor  of  Musgrave^  v.  Figesy  2  Stark 
234.    Abbott,  J.  1817. 

A.  (d)  JFkere  voaioed* 
(2Anst.527.)  . 


13.  In  an  action  by  A.  against  B. 
upon  the  joint  note  of  himself  and  C. 
deceased,  the  mere  payment  of  a  sUm 
of  money  to  A.  by  C.,  in  his  life-time, 
will  not  take  the  case  out  of  the  statute. 
Uolme  V.  Crreen,  1  Stark.  488.  Ellen- 
borough,  C.  J.  1816. 

14.  A  new  promise  made  by  the  wife 
of  the  debtor,  entrusted  by  him  with  the 
management  of  the  particular  business 
out  of  which  the  debt  arises,  is  sufficient 
to  take  it  out  of  tht  statute.  Palethorp 
▼.  Furnish^  2  Esp.  51 1,  n.  Lord  Mans- 
field,  C.  J.  1783. 

And  see  2Freem,  178 ;  F.N.B.  120G. 

15.  S.  P.  Anderson  v.  Sanderson^  2 
Stark.  204,  Holt,  591.  Richards,  C.  B. 
York,  1817. 

And  see  post,  pi.  19. 

16.  Or  a  promise  by  any  other  agent 
so  entrusted.  Ibid. 

17.  S.  P.  ruled  in  Burt^  adrntnistra-- 
tOTy  V.  PalmeTy  5  Esp.  145.  Ellenbo- 
rough,  C.  J.  1804. 

18.  "  What  an  extravagant  bill  you 
have  delivered  me."  This  admits  that 
something  is  due.  Lawrence  v.  Wor- 
roll,  Peake,  93.    Kenyon,  C.  J.  1790. 

19.  Creditor  is  referred  by  debtor  to 
his  trustee.  This  is  a  sufficient  acknow- 
ledgment.    Baillie  et  alt.  v.  Lord  In^ 


c^tgum,  1  Esp.  435.    Kenyon,  C.  J. 
1796. 
And  see  Com.  Dig.  Temp.  G.  18. 

20.  And  where  the  acknowledgment 
is  general,  and  a  precedii^  debt  is 
proved,  it  lies  upon  the  detendant  to 
shew  that  the  acknowledgment  applied 
to  a  different  demand.     Ibid. 

21.  An  acknowledgment  made  to  a 
stranger,  is  sufficient.  Peters  v.  Brown^ 
4  Esp.  46.     Kenyon,  C.  J.  1801. 

And  see  Quantocky.  England^  5  Burr. 
2628.  S.  C.  2  Bla.  702.  Trueman  v. 
Fenton^  Cowp.  544,  8. 

22.  "  1  am  bound  in  honour  to  pay, 
and  I  shall  pay  when  1  am  able."  Held, 
not  sufficient,  without  proof  of  ability  at 
the  time  of  bringing  the  action.  Dames 
V.  Smithy  4  Esp.  36.  Ellenborough,  C. 
J.  1801. 

And  see  ante.  Infant,  B.  (d). 

23.  A  promise  to  pay  by  instalments, 
if  time  is  given,  is  sufficient,  without 
proof  that  time  has  been  given.  Thomp^ 
son  V.  Osborne^  2  Stark.  98.  Ellenbo- 
rough, C.  J.  1817. 

24.  "  1  have  paid  the  debt,  and  will 
send  a  copy  of  the  receipt,"  is  not  suffi- 
cient. Birk  V.  Crvy,  gent.  4  Esp.  184. 
Ellenborough,  C.  J.  1803. 

25.  But  this  has  been  since  held  a 
sufficient  acknowledgment  to  go  to  a 
jury  on  failure  to  produce  a  receipt. 
Anon,  cited,  Holt,  381,  and  approved 
byGibbs, C.J.  1816.  Contra, post, pi. 30. 

26.  "I  shall  be  able  to  satisfy  him 
respecting  the  misunderstanding  which 
has  occurred  between  us,"  is  not  suffi- 
cient. Craig  v.  Cox,  Holt,  380.  Gibbs, 
C.  J.  1816. 

And  see  Ward  v.  Hunter,  6  Taunt. 
210. 

27.  "I  do  not  consider  myself  as 
owing  the  plaintiff  any  thing,  as  it  i» 
over  six  years  since  I  contracted ;  I  ac- 
knowledge having  had  the  wheat,  but 
I  have  paid  part,  and  only  261.  remains 
due;"  neld sufficient  to  take  the  demand 
out  of  the  statute.  Bryan  v.  Horse-' 
man,  5  Esp.  81.  Ellenborough,  C.  J. 
1803. 

And  the  court  of  K.  B.  dischar^d  a 
rule  for  a  new  trial.  Ibid,  and  4  East, 
599.  S.  C.  1  Smith,  125. 

Cont.  Bicknell  v.  Keppel,  1  N.  R.  599. 
ColtmanY.  Marsh,  3  Taunt.  381. 

28.  So  "  If  others  pay  I  will  pay.'* 


204 


LITERARY  PROPERTY. 


Loweth  V.  Foihergill^  4  Campb.  185. 
Ellenborough,  C.  J.  1815. 

And  see  Douthwaite  v.  Ttbhutt,  5  M. 
&  S.  75. 

29.  Where  the  defendant  admitted 
that  a  debt  had  existed,  but  at  the  same 
time  said,  that  he  had  since  been  a 
bankrupt,  by  which  he  was  discharged, 
as  well  as  by  the  leilgth  of  time  since 
the  debt  had  accrued,  it  was  held,  that 
such  an  acknowledgment  was  sufficient 
to  take  the  case  out  of  the  statute. 
Clarke  v.  Bradshaw  and  Coyhlan,  3 
Esp.  155,  7.    Kenyon,  C.  J.  1800. 

30.  Held,  that  where  a  party  who  is 
applied  to  for  the  payment  of  a  debt 
baned  by  the  statute,  says  "  I  have  a 
set  off  for  a  greater  amount,"  the  ex- 
istence of  the  debt  is  admitted.  Swann 
V.  SowelL  Best,  J.  Launceston  Assizes, 
1809. 

But  the  court  of  K.  B.  set  aside  a 
verdict  for  the  plaintiff,  on  the  ground 
that  there  must  be  an  acknowledgment 
of  an  existing  debt.     T.  T.  1819. 

And  see  Coltman  v.  Marsh,  3  Taunt. 
380.  Rowcroft  v.  Lomas,  4  M.  &  S. 
457. 

31.  "If  you  had  presented  the  pro- 
test it  would  have  been  paid,"  is  suffi- 
cient where  no  protest  was  necessary. 
De  la  Torre  v.  Barclay  and  Salkeld,  1 
Stark.  7.     Ellenborough,  C.  J.  1814. 

32.  Where  the  defendant  admits  that 
a  debt  has  existed,  but  at  the  same  time 
insists  that  it  has  been  discharged  by  a 
written  instrument,  the  whole  declara 
tion  must  be  taken  together.  Partington 
V.  Butcher,  6  Esp.  66.  Mansfield,  C 
J.  1806. 

And  see  Earl  ofMountague  v.  Lord 
Preston,  2  Vent.  170. 

33.  Yet  if  it  appear  that  the  instru- 
ment  referred  to  does  not  amount  to  a 
discharge,  there  remains  a  sufficient  ac- 
knowledgment of  the  debt  to  take  the 
case  out  of  the  statute.     Ibid. 

And  see  Bermon  v.  Woodhridge, 
Dougl.  788.    Post,  Witness,  D.  (c) 

34.  In  an  action  against  a  husband 
for  goods  sold  to  his  wife,  whom  he 
occasionally  visits,  a  letter  of  the  wife 
acknowled^ng  the  debt,  is  evidence  of 
a  new  promise.  Gregory  v.  Parker, 
1  Campb.  394.  Ellenborough,  C.  J. 
1808. 

35.  The  ground  upon  which  the  re- 


medy is  revived  by  a  subsequent  ac- 
knowledgment is,  that  the  law  implies 
a  new  promise  to  pay;  but  this  principle 
is  inapplicable  to  the  case  of  a  mere  tort, 
or  of  a  cause  of  action  arising  from  the 
non-performance  of  some  act  at  a  par- 
ticular time,  as  the  non-acceptance  of 
goods.  Boydell  v.  Drummond,  2  Campb. 
157.     Ellenborough,  C.  J.  1808. 

S.  C.  11  East,  142,  not  S.  P. 

But  a  verbal  promise  will  revive  a 
written  guarantee.  Anon.  K.  B.  1818. 
Chitty  on  Bills,  455,  n. 

36.  A  letter  from  one  of  two  parties 
to  a  joint  and  several  promissory  note, 
re<juesting  the  others  to  settle  it,  is  suf- 
ficient to  take  the  case  out  of  the  statute. 
Halliday  v.  Ward,  the  elder,  3  Campb. 
32.     Ellenborough,  C.  J.  1811. 

And  see  fFhitcombev.  Whiting,  jyoug]. 
651.  Bryan  v.  Horsman,  4  East,  599. 
S.  C.  1  Smith,  ]  25.  But  see  Brandram 
V.  Wlmrton,  1  B.  &  A.  463. 


B.  Upon  torts. 
(And  see  Penal  action,  A.  (a) ;  C.) 

37.  An  officer  acting  colore  officii,  and 
not  virtute  officii,  is  not  protected  from 
actions  brought  after  the  expiraticxi  of 
six  months.  Alcock  v.  Andrews,  2  Esp. 
542,  n.     Kenyon,  C.  J.  1788. 

And  see  Anon.  1  Stra.  446.  Clements 
V.  Keen,  2  Smith,  220.  Weller  v.  Toke, 
9  East,  364. 

38.  Where  a  new  offence  is  created, 
for  which  the  defendant  may  be  indicted 
or  sued  for  a  penalty,  and  the  bringing 
of  actions  is  limited  to  two  years,  the 
restriction  does  not  extend  to  proceed- 
iuM  by  indictment.  Dover  v.  Maestaer, 
5  Esp.  92.     Ellenborough,  C.  J.  1803. 
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A.  What  may  be  the  subject  of 

COPYRIGHT. 

1.  The  inventor  of  an  etching  who 
has  neglected  to  engrave  his  name  on 
the  plate,  pursuant  to  8  Geo.  II.  cap. 
13.  s.  1.  may  maintain  an  action  at 
common  law  for  a  piracy.  Roworth  v, 
Wilkesy  1  Campb.  94,  EUenborough, 
C  J  1807 

See  Beckford  v.  Hood,  7  T.  R.  620. 

2.  Semble,  that  the  words  of  a  song 
applied  to  an  old  tune,  and  published : 
with  it  on  a  tingle  sheet  of  paper,  are  | 
privileged  as  a  hook  by  8  Ann,  cap.  19. 
s.  1.  Hime  v.  Dale,  2  Campb.  29,  n. 
K.  B.  E.  44  Geo.  III. 

5.  C.  11  East,  244,  n.  less  fully  re- 
ported. 

3.  But  if  such  fugitive  piece  appear 
to  be  a  libel,  the  jury,  in  an  action  for 
pirating  it,  will  be  directed  to  give  no 
damages.     Ibid. 

And  quaere,  whether,  under  such  cir- 
cumstances, the  plaintiff  would  not  be 
nonsuited ;  Walcot  v.  Walker,  7  Ves.  1. 

And  see  post.  Trespass. 

4.  A  composition  entirely  musical, 
published  on  a  single  sheet  of  paper, 
IS  within  the  protection  of  the  statute. 
Clementi  and  others  v.  Goulding  and 
ethers,  2  Campb.  25.  EUenborough, 
C.  J.  1809. 

And  the  court  of  K.  B.  were  unwilling 
to  grant  a  rule  nisi  to  set  aside  verdict 
for  plaintiff.  Ibid,  and  11  East,  244. 

6.  S.  P.  semble  admit:  Storace  v. 
Longman,  2  Campb.  27,  n.  Kenyon, 
C.  J.  1788. 

B.  Copyright,  where  vested. 


6.  An  action  lies  for  pirating  additions 
to  a  work  in  which  the  plaintiff  had  ori- 
ginally no  interest.  Cary  v.  Longman, 
3  Esp.  373.     Kenyon,  C.  J.  1801. 

See  Gtbbs  v.   Cole,  3  P.  Wms.  255. 

7.  And  semble,  that  the  first  publisher 
of  a  book,  obtained  by  breach  of  trust, 
may  sue  a  stranger  who  pirates  it.  Cary 
V.  kearsley^  4  Esp.  168.  EUenborough, 
C  J.  1802. 

And  see  post.  Trover,  A.  4,  5. 

8.  And  the  interest  vested  in  the 
composer  by  this  statute,  is  not  affected 
by  shewing  that  the  sonr  was  composed 
to  be  sung  by  a  particubr  performer  at 


the  opera,  and  that  by  the  regulations 
of  that  establishment,  such  compositions 
become  the  property  of  the  house.  Ibid. 

C.  Where  invaded. 

9.  Mistakes  in  the  names  of  places, 
in  a  topographical  work,  are  retained  in 
a  subsequent  publication  by  the  defend- 
ant. Tnis  is  not  sufficient  to  support  a 
count  for  pirating  the  plaintiff^s  work 
generally.  Cary  v.  Kearsley,  4  Esp. 
168^    EUenborough,  C.  J.  1802. 

10.  But  semble,  that  such  evidence 
would  support  a  count  for  tianscribing 
particular  parts  without  the  plaintiff's 
consent.     Ibid. 

11.  It  is  lawful  to  adopt  the  works  of 
a  contemporary  writer,  and  incorporate 
them  in  a  new  work,  provided  tnis  be 
done  bond  fide,  and  not  with  a  view  to 
steal  the  original  copyright.    Ibid. 

And  see  Gyles  v.  Wilcox,  2  Atk.  141, 
3 ;  Anon.  Lofft.  775. 

12.  Secus,  if  so  much  be  copied  as 
to  form  a  substitute  for  the  original 
work.  Roworth  v.  Wilkes,  1  Campb. 
94.     EUenborouffh,  C.  J.  1807. 

And  see  Dodsley  v.  Kennersley,  Am- 
bler, 403,  5 ;  1  Brown,  451 ;  2  Bro.  80. 

D.  Assignment  of  copyright. 

13.  An  agreement  that  A.  shall  have 
the  exclusive  publication  in  England, 
does  not  make  him  assignee  of  the  copy- 
right. James  Power  v.  Walker,  3 
Campb.  8.     EUenborough,  C.  J.  1814. 

1 4.  Nor  can  there  be  assignment  with- 
out writing.    Ibid, 

15.  But  in  action  by  an  author,  who 
had  declared  that  he  had  parted  with  all 
his  copyright,  a  valid  assignment  was 
presumed.  Moore  v.  Walker,  3  Campb. 
9,  n.  1814. 

16.  An  assignment  of  copyright  must 
be  in  writing.  James  Power  v.  Walker, 
4  Campb,  8.  EUenborough,  C.  J.  1814. 

17.  A  verbal  contract  between  the 
author  and  another  person,  whereby  the , 
latter  is  to  have  the  exclusive  publica- 
tion of  the  work  in  England,  does  not 
entitle  him  to  maintain  any  action  for 
pirating  it.     Ibid. 

'   And  the  court  refused  a  rule  to  set 
aside  nonsuit.  Ibid,  and  3  M.  &  & 
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MANDAMUS. 

1.  A  party  who  has  obtained  a  man- 
damus to  restore  him  to  an  office,  cannot 
recover  the  costs  of  the  application  as 
consequential  damage  in  an  action  for 
the  amotion.  Harman  v.  Tappenden, 
3  Esp.  278.     Kenyon,  C.  J.  1801. 

2.  Nor  can  the  action  be  maintained 
unless  it  appear  that  the  defendants 
were  individually  and  maliciously  active 
in  procuring  the  amotion.     Ibid,     « 

And  the  court  of  K.  B.  appears  to 
have  made  absolute  a  rule  for  arresting 
judgment;  1  East,  555. 


MANOR. 
(And  see  ante.  Common.) 

A.  What  shall  be. 
(And  see  ante,  Custom,  pi.  2, 3 ;  Eject- 
ment, pi.  12 ;  Evidence,  pi.  32,  33, 
34;  Fishery,  pi.  1.) 

1.  A  manor  hy  reputation  is  sufficient 
to  entitle  the  lord  to  manerial  wastes. 
Curzon  and  another  v.  Lomaxy  5  Esp. 
60.     Ellenborough,  C.  J.  1803.  ' 

And  see  Soane  v.  Ireland^  10  East, 
259;  Rex  v.  Bishop  of  Chester,  Skin. 
651,  61,  2;  S.  C.  1  Lord  Raym.  291, 
301;  Thinne  v.  Thinne,  1  Lev.  27  r 
Keilw.  150,  1 ;  2  Brownl.  223 ;  Cary, 
33,  4;  Letim  v.  Blackwell^  Skinn.  191. 

2.  Upon  admissions  to  distinct  copy- 
holds held  by  the  same  title,  the  steward 
it  not,  without  a  custom,  entitled  to  full 
fees  on  each  admission.  Everest  v.  Glyn, 
Holt,  1.  Gibbs,  C.  J.  1815.  C.  P. 
M.  1815. 

And  the  court  dischaiged  a  rule  for 
entering  a  verdict  beyonathe quantum 
meruit  found  by  the  jnry ;  1  Marsh.  85. 

B.  Copyholds. 

3.  An  attorney  may  be  appointed  for 
the  purpose  of  suffering  a  recovery  of  a 
copyhold,  without  an  express  custom. 
Wymer  v.  Page,  1  Stark.  9.  Ellenbo- 
rough, C.  J.  1814. 


MASTER  AND  SERVANT. 
(And  tee  Witness,  C.  (k).) 


A. 

Obligations  op  servant  to- 

wards MASTER. 

B. 

ObUOATIONS     of    MASTER    TO- 

WARDS  SERVANT. 

(a)   Wages. 

(b)  Care  in  sickness. 

(c)  Character. 

C. 

Rights    op    master   against 

STRANGERS. 

D.    Liability  op  master  to 
strangers. 

A.  Obligations  op  servant  to- 
wards MASTER. 

1.  A  servant  who  having  received 
money  from  his  master  to  purchase  ar- 
ticles, char^  more  for  them  than  he 
has  paid,  is  guilty  of  embezzlement, 
within  39 Geo.  111.  cap.  85.  Per  Holroyd, 
J.  in  Braddick  v.  Croad,  Devon  Spnng 
Assizes,  1819. 

2.  Where  a  servant  makes  such  frau- 
dulent overcharge,  without  having  pre- 
viously received  money,  he  is  guilty  of 
obtaining  money  under  hhe  pretences. 
Ibid. 

And  see  Rex  v.  Mason,  2  T.  R.  581. 
Young  v.  the  King,  3  T.  R.  98.  Rex  v. 
Airey,  2  East,  30.  Rex  v.  Binks^  2 
Smith,  619. 


B.   Obligations   op   biastbr   to- 
wards SERVANT. 
(And  see  post.  Misdemeanor,  A.  (d).) 

B.  (a)  Wages. 

1.  A  negro  slave,  who  continiies  hit 
services  in  this  country,  is  not  entitled 
to  wages  without  proof  of  an  express 
contract.  Alfred  v.  Marquis  of  jFitt^ 
James,  3  Esp.  3.     Kenyon,  C.  J.  1800. 

2.  Where  a  servant  is  dischaimd 
without  notice  or  warning,  he  is  entiUed 
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to  a  month's  wages  beyond  the  wages 
due  for  the  period  of  actual  service. 
Robinson  v.  Hindman^  3  Esp.  235.  Ken- 
yon,  C.  J.  1800. 

3.  Unless  he  has  misconducted  him- 
self, as  by  absenting  himself  without 
leave.     Ibid. 

B.  (b)  Care  in  sickness. 

4.  A  servant  in  driving  his  master's 
cart,  breaks  his  leg,  and  is  cured  by  a 
surgeon  employed  and  paid  by  the  pa- 
rish officers.  The  latter  cannot  recover 
from  the  master  the  amount  of  their 
disbursements.  Newhy  v.\  Wiltshire^  2 
Esp.  739.  K.  B. 

5.  C.  Cald.  5^7.  And  see  Atkins  v. 
Bmwell,  2  East,  505;  Stat.  35  Geo. 
IIL  cap.  101.  sect  2;  Bull.  N.  P.  129, 
147,281. 

5.  But  it  was  held,  that  whilst  the 
servant  remains  under  the  master's  roof, 
the  latter  is  liable  to  the  surgeon  who 
actually  attends  him.  Scarman  v.  ens' 
teU,  1  Esp.  270.     Kenyon,  C.  J.  1795. 

See  this  case  fully  examined  and 
overruled  in  Wennall  v.  Adney^  3  Bos. 
&  Pull.  247. 

B.  (c)  Character. 

6.  A  servant  cannot  sue  his  master 
for  refusing:  to  give  him  a  character. 
Carrol  Y.  Bird,  3  Esp.  201.  Kenyon, 
C.  J.  1800. 

And  see  Anon.  1  Mod.  78. 

C.     RmUTS     OF     MASTER     AGAINST 
STRANGERS. 

7.  Where  a  penon  retained  by  the 
manager  of  a  theatre  as  a  public  singer, 
is  beaten,  and  is  thereby  prevented  from 
performing,  the  manager  cannot  sue  for 
the  consequential  damage.  Taylor  v. 
JVim,  1  Esp.  386.    Eyre,  C.  J.  1795.  . 

And  see  F.  N.  B.  92,  H.  note  (a) ; 
ante.  Action  on  the  case,  A.  (c) 
(d) ;  Agent,  D. 

D.   Liability  qp  master  to 

STRANGERS. 

(And  see  Agent,  pi.  19,  47,  53,  61, 
62,  63, 64, 65,  94,  95,  96, 133, 104. 
Evidence,  pL  310. 

8.  Horses  let  by  A.  to  B.  are  driven 
by  A's  servant,  through  whose  negli- 


gence the  plaintifif's  carriage  sustains  an 
injury.    An  action  lies  against  A.   San^ 
mell  V.  Wright,  5  Esp.  263.     Ellenbo- 
rough,  C.  J.  1805. 
^d  see  Agent,  C. 


MERGER. 
(And  see  Sav.  69,  pi.  143.) 


1.  A 'guarantee  by  deed  entered  into 
by  a  third  person  at  the  time  of  the  c(m- 
tracHng  of  the  original  debt,  does  not 
extinguish  the  simple  contract  debt  of 
the  principal.  White  v.  Cuiler,  1  Esp. 
200.     Kenyon,  C.J.  1794. 

And  the  court  of  K.  B.  discharged  a 
rule  for  setting  aside  a  verdict  for  the 
plaintiff.  Ibid,  and  6  T.  R.  176. 

S.  P.  contra,  Pudsey^s  case,  2  Leon* 
110. 

Sed  vide  F.  N.  B.  121,  M.note  (d). 
Ayrey  v.  Davenport,  2  N.  R.  474,  6. 
Drake  v.  Mitchell,  3  East,  251. 

And  see  the  distinction  between  an 
expromissor  and  an  adpromissor,  Vinn. 
Inst.  Imp.  Comm.  lib.  i.  tit.  1.  de  rerum 
divisione,  ^c.  p.  175 ;  Ibid.  lib.  3.  tit. 
21.  de  fidejiissoribus,  p.  595;  Ibid.  lib. 
4.  tit.  6.  §  9.  de  constitutd  pecunid,  731 ; 
Ansteyy.  Marden,  1  N.  R.  124,  8;  Roe 
V,  Haugh,  1  Salk.  28 ;  Buckmyr  v.  Dar* 
neU,  2  Lord  Raym.  1085,  7. 


MISDEMEANOR. 

(And  see  ante.  Agreement,  pi.  34, 
35,  36.    Costs,  pL  3.) 

A.  What  shall  bb. 

(a)  Cons/piracy. 

(b)  Offences  against  public  de- 

cency. 

(c)  Offences  agamst  public  healHu 

(d)  Cruelty. 

(e)  Concealing  pregnancy. 

(f)  Oamingp 

(g)  Disobedience  of  order  of  jus^ 

tices. 
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B.  Pleadings. 

(a)  Form  of  indictment 

(b)  Variance, 

C.    EVIDBNCB. 

(a)  Formal. 

(b)  Admissible. 

(c)  Sufficient, 

D.  Process. 


A.  What  shall  be. 

A.  (a)  Conspiracy, 

(And  see  Action  on  the  cASE»pl.  58.] 

1.  No  indictment  will  lie  for  procur- 
ing the  marriage  of  a  female  pauper, 
with  a  labouring  man  of  another  parish, 
who  is  not  actually  chargeable.  Rex 
V.  Tanner  et  alt,  1  Esp.  304.  Ashhurst, 
J.  Hertford,  1795. 

2.  A  conspiracy  to  obtain  money  as  a 
reward  for  an  appointment  to  an  office 
in  the  customs,  to  be  n)ade  by  the  lords 
of  the  treasury,  is  an  indictable  offence 
at  common  law.  Rex  v.  Pollman  and 
others^  2  Campb.  229.  Ellenborough, 
C.  J.  1809. 

N.  Or  by  statute  11  H.  4.;  vide  3 
Inst.  146,  7.  And  see  Rex  v.  Vaughan^ 
4  Burr.  2494. 

3.  A  banker  who  has  permitted  tnoney 
to  be  lodged  at  his  house  for  the  purpose 
of  being  paid  over  on  the  procurement 
of  an  office  in  the  customs,  may  be  in< 
dieted  for  a  conspiracy  with  the  parties 
who  imdertook  to  procure  the  appoint- 
ment, and  were  to  receive  the  money, 
Rid. 

And  see  49  Geo.  HI.  cap.  126.  §  3. 

4.  Held,  that  a  count  charging  that 
the  defendants,  conspired,  &c.  to  assault 
and  beat  the  prosecutor,  and  thatin  pur- 
suance of  such  conspiracy,  &c.  they  did 
assault  and  beat  is  bad.  Rex  v.  Barton 
aikd  others.  Best,  J.  Devon  Spring  As- 
sizes, 1819. 

N.  The  objection  was  taken  by  the 
court  before  the  opening  of  the  case, 
and  beii^  acquiesced  in  by  the  leading 
counsel  tor  the  prosecution,  the  point 


was  not  argued.  The  decision  appears 
to  have  been  founded  on  Rex  v.  Turner , 
13  East,  228,  where  it  was  held  that  a 
conspiracy  to  commit  a  trespass  on  land, 
for  the  purpose  of  killing  game,  was  not 
an  indictable  offence,  the  object  of  the 
combination  being  the  doin^  of  an  injury 
merely  civil.  But  quaere,  whether  a  con- 
spiracy to  commit  an  assault,  be  not 
as  a  misdemeanor  and  criminal  injury, 
distinguishable  from  a  conspiracy  to  a- 
feet  a  merely  civil  injury;  and  whether, 
supposing  tne  conspiracy  to  be  bad^  the 
direct  aflegation  of  an  actual  assault 
would  not  l^  sufficient  to  support  a  ver- 
dict, notwithstanding  the  immaterial  in- 
ducement by  which  it  was  preceded. 

5.  Indictment  for  conspiracy  to  cheat 
in  the  sale  of  a  horse,  held  not  maintain- 
able without  proof  of  concert  between 
the  defendants  to  effectuate  a  fraud. 
R.  V.  Pywell  and  others,  1  Stark.  402. 
Ellenborough,  C.  J.  1816. 

A.  (b)  Offences  against  public  decency. 

6.  It  is  a  misdemeanor  for  a  man  to 
expose  his  person  on  the  sea-shore  for 
the  purpose  of  bathing,  in  a  spot  where 
he  may  be  distinctly  seen  from  the  win- 
dows of  newly  erected  houses,  though 
before  these  houses  were  built,  persons 
usually  bathed  there.  RexY.  Crunden^ 
2  Campb.  89.  Macdonald,  C.  B.  Hor- 
sham, 1809. 

And  see  Rex  v.  Sir  CJuirles  Sedley^  1 
Keb.  620 ;  S.  C.  Sid.  168.  pi.  29 ;  ob- 
served  upon  in  Rex  v.  Curly  2  Stia. 
690. 

^*  (^)  Offences  against  public  health. 

7.  A  baker  selling  bread  in  which 
alum  is  found  in  large  lumps,  is  giiilty 
of  a  misdemeanor  at  common  law,  if  he 
ordered  alum  to  be  used,  though  he  gave 
directions  for  mixing  it  up  in  a  manner 
which  would  render  it  iimoxious.  Rex 
V.  Dixon f  4  Campb.  12.  Ellenborough^ 
C.J.  1814. 

And  see  37  Geo.  IIL  cap.  98.  sect, 
21. 


A.   (d)  Cruelty. 

8.  An  indictment  will  lie  for  refuung 
to  provide  necessary  food  and  clothing- 
for  a  servant  of  tender  years>  who  is 
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Qfider  the  dominion  and  control  of  the 
defendant.  Rex  v.  Elizabeth  Ridley  ^  2 
Campb.  650.  Lawrence,  J.  Salop,  181 1. 

7.  S.  P.  admit :  per  all  the  judges, 
upcHi  a  case  reserved  by  Le  Blanc,  J, 
from  the  Exeter  Assizes,  1802.     Ihid, 

8.  And  it  is  no  objection  that  the  of- 
f&koe  consists  merely  in  non-feasance^ 
Rex  v.  Ridley,  uhi  mprcu 

9.  Or  that  the  defendant  is  a  married 
woman.     Ibid. 

10.  The  exposing  of  a  servant  to  the 
inclemency  of  the  weather,  is  an  in- 
dictable misdemeanor. 

A.  (e)  Concealing  pregnancy, 

11.  A  woman  tried  on  the  coroner's 
iMfdest  for  the  murder  of  her  bastard 
child,  may,  under  43  Geo.  3.  cap.  58 
§  3,  4,  be  foimd  guilty  of  the  conceal- 
inent.  Rex  v.  Mary  Cole,  3  Campb. 
371.    Bayley,  J.  Gloucester,  1813. 

A.  (f)  Gaming, 

12.  Under  an  indictment  on  9  Ann, 
c  14.  s.  5.  for  winning  more  than  101. 
to  wtt,  the  sum  of  £ — y  the  winning  of 
a  smaller  sum  may  be  proved.  R  v. 
EiU  Barley y  orwi  others^  1  Stark.  359. 
EUenborough,aj.l8l6. 

13.  Aliter^  if  bills  of  exchange  of  a 
specific  amount  be  stated.    Ibid. 

A.  (g)  Disobedienee  to  orier  of  justices. 

14.  An  indictment  against  two  mem- 
bers, the  stewards  of  a  friendly  society 
enrolled  in  London,  but  removed  and 
afterwards  held  in  Middlesex,  for  dis- 
obedience to  an  order  of  two  Middlesex 
ma^trates  to  readmit  an  expelled  mem- 
ber IS  good  under  33  Geo.  3.  c.  54.  s.  15. 
and  49  Geo.  3,  c.  125.  s.  1.  R.  v.  Gash 
and  another,  1  Stark.  441.  Ellenbo- 
rough,  C.J.  1816. 

And  the  court  refused  a  rule  to  enter 
a  verdict  for  the  defendant.    Und^ 

A.  (h)  False  pretences. 

15.  It  is  an  indictable  offence  to  ob- 
tain goods  upK)n  a  cheque  which  the 
par^r  knows  will  not  be  paid.  Rex  v. 
Jackson,  3  Campb.  370.  Bayley,  J. 
Gloucester,  1813.  Post,  pi.  18, 20, 1, 2, 3. 


A.  (i)  Extortion. 


16.  An  indictment  does  not  lie  against 
a  turnpike-keeper  for  extortion  in  taking 
toll,  upon  the  ground  of  an  exemption 
not  claimed  when  the  toll  was  taken. 
Rex  V.  HanUyn,  4  Campb,  379.  Ellen- 
borough,  C.  J.  1816. 

B.  Pleadings. 
B.  (a)  Form  of  indictment 

17.  Indictment  under  17  Geo.  3.  cap* 
26,  §  7.  for  taking  a  particular  sum  ex- 
ceedmg  lOs.  per  cent  as  brokerage  on 
an  annuity.  The  sum  included  a  de- 
mand for  preparing  the  deeds,  &c. 
Held  to  be  no  variance.  Rex  v.  Gilham, 
1  Esp.  285.     Kenyon,  C.  J.  1795. 

And  the  court  of  K.  B.  discharged  a 
rule  for  a  new  trial,  on  the  ground  that 
the  precise  quantum  of  excess  was  im- 
material ;  6  T.  R.  265. 

18.  A  porter,  upon  the  delivery  of  a 
basket  ofjish,  produces  a  Bedse  ticket,  and 
receives  38.  4a.  more  than  he  is  entitled 
to.  In  an  indictment  upon  30  Geo.  2. 
cap.  24.  for  obtaining  money  by  false 
pretences,  the  batket  offish  may  be  de- 
scribed as  a  pared.  Rex  v.  JjougU^, 
1  Campb.  212.  Ellenboiongh,  C.  J. 
1808. 

19.  But  in  an  indictment  for  taking 
more  than  the  rate  of  porterage,  upon 
39  Geo.  3.  cap.  58.  which  enumerates 
(sect.  1.)  baskets  and  parcels,  the  va* 
riance  would  be  fatal.    Ihid. 

20.  An  indictment  upon  30  Geo.  2. 
cap.  24.  for  obtaining  money  by  false 
pretences,  averred,  that  the  defendant 
pretended  that  Ae  had  paid  a  certain 
sum  of  money  into  the  Bank  of  England ; 
but  it  appeared,  that  he  merely  said,  the 
money  had  been  paid  at  the  Bank.  Held, 
that  the  variance  was  fatal.  Rex  v» 
Plestow,  1  Campb.  494.  EUenborough, 
C.  JL.  1808. 

And  see  Rex  v.  Fuller,  1  Bos.  k  PuL 
184,6. 

2 1 .  And  where  such  indictment  charges 
the  defendant  with  obtaining  the  money- 
of  A.,  and  it  appears  that  the  money  be- 
longed to  A's  servant,  who  was  after", 
wards  reimbursed  by  his  master,  the 
variance  is  fatal.  Rex  v.  Douglass, 
1  Campb,  213.  EUenborough,  C.J.I  808* 
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22.  Secu$^  where  the  lenrant  has  in 
his  hands  at  the  time  an  equid  or  larger 
sum  helonging  to  his  master.     Ibid. 

23.  Where  a  servant  l>eing  directed 
to  purchase  sheep  for  his  master,  charges 
him  more  than  he  has  paid,  and  subse- 
quently receives  the  amount  of  such 
overchaige,  he  is  guiky  of  obtaining 
money  under  false  pretences.  Per  Hol- 
royd,  J.  in  Bradaick  Y.'Croadf  Devon 
Spring  Assizes,  1819. 

24.  A  person  may  be  charged  with 
several  offences  of  the  same  nature  in 
the  same  indictment.  And  though,  in 
felonies,  it  is  usual  for  the  judge  to  re- 
quire the  prosecutor  to  confine  himself 
to  one  offence,  this  practice  has  never 
been  extended  to  misdemeanors.  Rex 
V.  JoneSj  2  Campb.  131.  Ellenborough, 
C.  J.  1808. 

And  see  Rex  v.  Kingston  and  others^ 
8  East,  41. 

25.  Upon  an  indictment  against  A. 
B.  and  C.  for  conspiracy  to  obtain,  viz. 
to  the  use  of  A.  and  B.  20001.  for  pro- 
curing an  official  appointment,  it  ap- 
peared that  C.  did  not  know  that  A.  was 
concerned  in  the  transaction.  The  va- 
riance is  fatal  as  to  C.  the  averment  re- 
specting the  application  of  the  money 
liemg  material,  though  laid  under  a  vt- 
deliceU  Rex  v.  PoUman  and  others^  2 
Camjpb.  229.  EUenborough,  C.  J.  1809. 

26.  Where  a  count  in  an  indictment 
undertakes  to  set  out  continuously  the 
mhstance  of  what  the  defendant  swore 
upon  his  examination,  it  must  be 
proved,  that,  m  s^ihstance^  he  swore  the 
whole*of  what  is  so  set  out,  though  se- 
veral distinct  assignments  of  perjury  are 
made  thereon.  Rex  v.  Lee/c,  gent,y  one, 
Src.  2  Campb.  134.  EUenborough,  C. 
J.  1809. 

27.  An  indictment  charging  the  de- 
fendant, a  feme  covert,  living  separately 
and  apart  from  her  husband,  with  neg- 
lecting and  ref  usinj^  to  provide  necessary 
meat  and  drink  tor  her  servant,  and 
keeping  her  without  sufficient  warmth, 
whereby  she  became  sick  and  emaciated, 
was  held  insufficient  in  not  alleging,  that 
the  servant  was  of  tender  yenrs,  and 
tmder  the  dominion  and  controul  of  the 
defendant  Rex  v.  Elizabeth  Ridley^  2 
Camph.  650.  Lawrence,  J.  Salop,  1811. 

S.  P.  there  said  to  have  been  deter- 
teintd  by  a  majonty  of  the  judges  upon 


a  case  reserved  <by  Le  Bluac,  J.  from  the 
Exeter  Assizes,  1802.  And  an  indict* 
ment  against  a  master  chimneysweeper 
for  manslaughter  by  nonfeasance  or 
omission,  was  held  by  Garrow,  B.  to  be 
insufficient  in  not  averring  that  the  pri- 
soner had  the  means  of  preventing  the 
death  of  the  child.  O.  B.  December, 
1817. 

28.  Where  an  indictment  sets  out  an 
order  made  by  B.  U.,  esquire,  one  of  his 
majesty's  justices,  assigned,  &c.  for  the 
county  of  C.J  and  the  order  appears  to 
have  been  made  by  B.  U.,  c/eri,  a  jus- 
tice appointed  for  a  'particular  distrid 
within  tne  county,  the  variance  is  fataL 
Rex  V.  Tanner  et  alt.  1  Esp.  304.  Ash- 
hurst,  J.  Hertford,  1795. 

N.  From  the  margin  of  this  report  Uie 
variance  in  the  addition  appears  to  have 
been  principally  relied  on. 

C.  Evidence. 
C.   (a)  Formal. 

29.  Upon  an  indictment  for  disturb- 
ing a  coi^regation  of  protestant  dissen- 
ters, it  is  not  necessary  to  prove  that  the 
minister  has  taken  the  oatns  prescribed 
by  the  toleration  act.  Rex  v.  Hube^ 
Peake,  131.     Kenyon,  C.  J.  1792. 

C.  (b)  Admissible. 

30.  Evidence  may  be  given  of  the 
proceedings  of  a  particular  comhination, 
as  introductory  to  proof  that  the  defend* 
ants  were  concerned  in  it.  Rex  v.  Haii^ 
mond  and  Webh^  2  Esp.  719.  Kenyon» 
C.J.  1799.  * 

31.  Under  an  indictment  charging  the 
defendants  with  conspirii^  to  cause 
themselves  to  be  reputed  to  be  men  of 
property,  for  the  purpose  of  defrauding 
tradesmen ;  various  instances  of  &lse  re- 
presentations made  to  different  persons 
may  be  given  in  evidence.  Rex  v.  Uo- 
herts  and  others,  1  Campb.  399.  Ellen- 
borough,  C.  J.  1808. 

32.  A.  was  convicted  before  two  ma* 

fistrates  of  havii^  smuggled  spirits  in 
is  possession  upon  the  testimony  of  B. 
and  others.  An  information  was  after- 
wards filed  against  A.  for  obstructing  the 
officers,  and  B.  swore  to  an  alibi.  Held, 
that  the  record  of  the  conviction,  aettiiq^ 
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out  the  depositions  cH  the  witnesses, 
could  not  he  read  to  contradict  B.'s  evi- 
d^ice.  Ret  v.  Howey  1  Campb.  461. 
Eilenborough,  C.  J.  Maidstone,  1808. 

C.   (c)   SufficienU 

33.  Where  a  commissary  who  was 
directed  in  the  warrant  for  his  appoint- 
ment to  obey  the  orders  of  the  lords  of 
the  treasury,  was  indicted  for  a  fraud,  a 
letter  of  instructions,  received  by  the  de- 
fendant, signed  by  three  lords  of  the 
treasury,  which  he  was  accused  of  hav- 
ing disregarded,  was  admitted  upon 
proof  of  the  hand-writing  of  the  three 
persons  whose  names  were  subscribed  to 
It  without  producing  the  commission. 
Rex  V.  JoneSy  2  Campb.  131.  Ellen- 
borough,  a  J.  1808. 

34.  So,  in  an  indictment  for  perjury, 
in  an  answer  to  an  allegation  eihibited 
before  a  surrogate,  it  is,  primd  faciei 
sufficient  to  prove  that  he  has  generally 
acted  in  that  capacity.  Rex  v.  Verelsi, 
Esq.  3  Campb.  432.  Ellenborough,  C.  J. 
1813. 

35.  But  if  it  appear  that  the  surrogate 
was  irregularly  appointed,  the  defendant 
must  be  acquitted.     Ibid. 

36.  In  a  criminal  information  charg- 
ing the  defendant,  as  major-commandant 
of  a  battalion  of  volunteers,  with  de- 
frauding government  by  returns  of  false 
musters,  the  production  of  the  gazette" 
in  which  the  defendant's  appointment  is 
officially  announced,  is  not  sufficient 
evidence  of  such  appointifient,  unless 
notice  has  been  given  to  produce  the 
oriraial  commission.  Rex  v.  Gardner^ 
2  Campb.  513.  Ellenborough,  C.  J. 
1813. 

And  see  R.  v.  Ho/e,  5  T.  R.  436. 

37.  But  he  is  concluded  by  styling 
himself  major^eommandant  in  his  re- 
turns to  die  war-office.     Ibid. 

38.  Proof  that  J.  S.  shortly  before  the 
preferring  of  the  indictment  was  legally 
settled  in  the  parish  of  A.,  is  primd  facte 
sufficient  to  support  an  averment  that  he 
now  is  settled  tnere.  Rex  v.  Tanner^  et 
alt.  1  Esp.  304.  Ashhurst,  J.  Hertford, 
1795. 

And  see  Rex  v.  Inhabitants  of  Wake- 
>W,  5  East,  335,  7,  8;  S.  C.  1  Smith, 
512,  4. 

3d.  A  person  indicted  for  a  misde- 


meanor may  be  le^aSi^  convicted  upon 
the  uncorroborated  evidence  of  an  ac« 
compKce.  Rex  v.  JoneSy  vhi  sfipra. 
Atwood*s  case,  2  Leach,  Cro.  Cas.  521. 

40.  Upon  an  indictment  for  an  at- 
tempt to  commit  a  rape,  as  well  as  for 
the  capital  offence,  evidence  of  the  pro- 
secutnx's  general  bad  character  is  ad- 
missible ;  but  not  of  particular  facts. 
Rex  V.  Clarke^  2  Stark.  241.  Holroyd, 
J.  1817. 

41.  The  husband  of  a  woman  who 
charges  a  man  with  an  attempt  to  com- 
mit a  rape,  may  prove  her  state  and  ap- 
pearance and  that  she  made  complaint 
at  the  time;  thoi^  h^r  declarations 
are  not  evidence  of  the  facts.  Rex  v. 
Clarke,  2  Stark.  241.  Holroyd,  J.  1817. 

D.  Process. 

42.  A  recognizance  for  the  appear- 
ance of  persons  charged  with  a  misde- 
meanor, may  be  conditioned  for  their 
appearance  in  court  at  the  trial,  where 
the  prosecutors  think  their  presence  de- 
sirable with  a  view  to  identity,  ^.  Rex 
V.  Meyer  and  others.  Abbott,  C  J. 
Guildhall,  20  April,  1819. 

E.  New  trial. 

43.  Held,  that  where  defendant  has 
been  acquitted  upon  an  indictment  for  a 
misdemeanor,  a  new  trial  cannot  be 
granted,  even  for  a  misdirection  of  the 
judee.  jR.  v.  Cohen  and  Jacobs  1  Stark. 
516.    Per  Ellenborough,  C.  J.  1816. 


MISNOMER. 
(And  see  ante.  Abatement,  B.  (b).) 

1.  Declaration  on  bail  bond  stated 
that  plaintiffs  sued  out  a  latitat  against 
Fronm,  J,  by  the-  name  of  John  J. 
Held,  that  in  an  action  against  one  of  the 
baily  this  allegation  was  not  supposed  by 
the  production  of  a  writ  against  John  J. 
though  he  signed  the  bond,  **  Fiancb  J. 
arrested  by  the  name  of  John  J."  and 
plaintiffs  would  have  proved  that  he  was 
their  debtor,  and  the  person  whom  they 
meant  to  hold  to  baiL    SccMov^r  aud 
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otiun  T,  Wame^  2  Campb.  270»  Ellen- 
borough,  C.  J.  1809. 

And  see  ShadgeU  v.  Cltpson^  8  East, 
328.  Wilks  V.  LorcA,  2  Taunt.  399, 
and  cases  there  cited.  Dickinson  y. 
Bouses,  16  East,  1 10.  Kitchm  v.  Alder, 
I  Chitty,  Rep.  282. 

2.  £kit  semble,  that  the  principal 
would  have  been  estopped  from  object- 
ing to  the  misnomer.    Ibid. 

3.  Declaratioii  sets  out  an  informa- 
tion in  chancery  against  T.  Eamg,  and 
avers  that  afterwanis  the  answer  of  T. 
Eamy  was  filed,  &c  The  latter  allega- 
ti<m  »  proved  by  the  production  of  an 
office  oopy  of  an  answer,  entitled  *<  the 
answer  of  T.  foniy,**  though  signed 
T.  Ammf.  Salter  v.  Turner,  cUrk,  2 
Camph.87.  Macdonald,  C.  B.  Horsham, 
1809. 

And  see  Hedd  and  Chahner^s  case, 
1  Leon.  146. 

4.  A  misnomer  of  the  plaintiff  in  the 
declaration  cannot  be  taken  advantage 
of  at  the  trial.  It  is  sufficient  that  the 
real  plaintiff  has  a  cause  of  action  agaiust 
the  aefendant,  and  that  the  latter  knows 
by  whom  he  is  sued.  Boughtony,  Frere, 
3  Campb.  29.  Ellenborough,  C.  J 
1811. 

Ace  Y.  B.  M.  27.  E.  3,  12.  And  see 
Dickinson  v.  Bowes,  16  East,  110. 
Mayor,  A-c  of  Stafford  v.  Bolton,  I 
B.&P.40. 

5.  William  P.  is  asked,  whether  his 
name  is  not  John  P. ;  he  answers  in  the 
affirmative ;  upon  which  process  issues 
against  him  by  the  latter  name,  and  his 
goods  are  taken  to  compel  an  appear- 
ance. He  cannot  maintain  trespass 
against  the  officer.  Price  v.  Harwood, 
3  Campb.  108.  Ellenborough,  C.  J. 
1811. 

Andsee  Clarke  v.  Istead^  1  Lutw.  894. 
Oould  V.  Barnes,  3  Taunt.  504. 

6.  So  where  process  issues  against  a 
person  who  keeps  a  shop,  over  the  door 
of  which  is  written  John  P.,  he  is 
estopped  from  saying  that  his  name  is 
William  P.  and  not  John  P.  Ihid, 

And  see  Cole  v.  Hindson,  6  T.  R. 
234,  5. 

7.  Held  (with  liberty  to  move),  that 
to  entitle  H.  S.  junior  to  sue  upon  a  note 
payable  to  H.  S.  it  is  sufficient  to  prove 
that  he  is  in  possession  of  the  instrument 
and  directed  the  bringing  of  the  action. 


Sweeting  v.  Fowler  and  another,  1  Stail. 
106.    Bayley,  J.  1815. 

8.  In  the  absence  of  such  proof  it  will 
be  presumed  that  the  property  in  the 
note  is  in  H.  S.  senior.    lUa, 

9.  In  an  action  against  two  as  drawen 
of  a  bill,  it  is  suffiaent  1o  shew  that  two 
persons,  bearing  the  surnames  of  the  de- 
fendants, are  m  partnership,  and  that 
one  of  the  partners  acknowledged  that 
the  bill  was  drawn  by  them,  without 
shewing  that  the  defendants  bear  the 
Christian  names  assigned  to  them  on 
the  record.  Hodenpyl  v.  Fingerhoed  and 
another;  Chitty  on  Bills,  489.  Abbott, 
J.  1818. 

10.  S.  P.  ruled  contra  as  to  the 
Christian  names  of  the  j)laintiffs ;  and 
the  plaintiffs  were  nonsuited.  Acerro 
and  others,  v.  Petroni,  1  Stark.  100. 
Ellenborough,  C.  J.  1815. 

Sed  vide  Com.  Dig.  Abatement,  E. 
18,  19,  20,  21 ;  Bac.  Abr.  Abatement, 
D;  Mayor,  &'c.  of  Stafford,  v.  Bolton,  1 
B.  and  P.  40;  3  Anstr.  935 :  from  which 
cases  it  may  be  collected  that,  provided 
the  identity  of  the  parties  be  established, 
any  misdescription,even  of^he  plaintiff's 
name,  is  immaterial.  Et  vide  supra,  pl.4. 


NOLLE  PROSEQUI. 

1.  Where  to  a  declaration  on  a  joint 
contract,  one  of  the  defendants  pleads 
infancy,  the  plaintiff  cannot  enter  a  nolle 
prosequi  as  to  the  infant.  He  must  dis- 
continue, and  commence  a  new  action 
against  the  adult.  Chandler  v.  Parkes 
and  Danhes,  3  Esp.  76.  Kenyon,  C.  J. 
1800.  Jaffray  v.  Freham  and  oAers,  5 
Esp.  47.    jEUenborough,  C.  J.  1803.  . 

And  see  Bo«/terv.Forrf,  1  Sid.  76; 
S.  C.  1  Keb.  284;  Blake*s  case,  1  Sid. 
378;  Nokey.  Ingham,  1  Wils.  89;  Teed 
V.  Elworihy,  14  East,  210, 3  Taunt.  307. 

2.  Where  in  an  action  against  A.  and 
B.,  A.  pleads  his  certificate,  whereupon 
a  nolle  prosequi  is  entered,  an  admission 
by  A.  before  he  obtained  his  certificate, 
is  evidence  against  B.  if  it  be  shewn  that 
A.  and  B.  are  partners.  Grant  v.  Jw^ 
son,  Bart,  imd  others,  Peake,  203. 
Kenyon,  C.J.  1793. 


NUISANCE. 


NON.RESIDENCE. 

1.  Total  want  of  health  is  a  sufficient 
excuse  for  an  absence  of  twenty  years. 
ScammelU  qui  tarn  v.  WiUetty  clerks  3 
Esp.  29.     Buller,  J.  Chelmsford,  1799. 


NUISANCE. 

A.  Offensive  trades. 

(a)  What  shall  he  deemed. 

(b)  Where  a  public  nvisance* 

(c)  Effect  of  acquiescence. 

B.  Obstruction  in  rivers. 

C.  Non.  repair  of  bridges. 

D.  Nuisance  to  highways. 

(a)  Dedication  to  the  public, 

(b)  OhstructioTi. 

(c)  Encroachment. 

£.  Pleadings. 

F.  Evidence. 

G.  Trial. 

A.  Offensive  trades. 
A.  (a)  What  shaU  he  deemed. 

1.  The  carryiDg  on  of  an  offensive 
trade  is  not  inaictable»  unless  it  be  de- 
structive of  the  health  of  the  neighbour- 
hood, or  render  the  houses  uncomfort- 
able  or  untenantable.  Rex  v.  Davey 
ixnd  another^  5  Esp.  217.  Heath,  J. 
Surrey,  1805. 

A«  (b)  Where  a  public  nuisance. 

2.  A  nuisance  which  merely  affects 
the  inhabitants  of  three  houses,  is  not 
indictable.  Rex  v.  Lloyd^  4  Esp.  200. 
EUenborough,  C.  J.  1800. 

A.  (c)  Effect  of  acquiescence. 

3.  A  person  cannot  be  indicted  for 
cQi^uii]^  a  noxious  trade  which  has 


been  carried  on  at  the  same  place  for 
nearly  fifty  years.  Rex  v.  Samuel  JVe- 
tn7/e,  Peake,  93.     Kenyon,  C.  J.  1791. 

4.  Or  for  setting  up  a  noxious  manu- 
factory in  a  neighbourhood  in  which 
other  offensive  trades  have  long  been 
borne  with;  unless  the  inconvenience 
to  the  public  be  greatly  increased.  Rex 
V.  BarUiolomew  Neville^  Peake  91.  Ken- 
yon. C.  J.  1791. 

B.  Obstructions  in  rivers. 


5.  No  indictment  lies  against  the 
owner  of  a  vessel  sunk  by  accident  or 
misfortune,  in  a  navi^ble  river,  for  not 
removii^  it.  The  Kmg  v.  Watts^  2  Esp. 
675.    Kenyon,  C.  J.  1798. 

But  see  ante.  Action  on  the  ga8b> 
pL69. 

C.  Non-repair  of  bridges. 

6.  A  parish  wooden  bridge,  used  oc^ 
casionally  by  light  carriages,  is  replaced 
by  a  spacious  stone  bridge,  built  by  the 
trustees  of  a  road.  The  county  is  bound 
to  repair,  and  cannot  plead,  that  the 
bridge  has  immemorially  repaired  by 
the  parish.  Rex  v.  Inhabitants  ofSur^ 
reVf  2  Canwb.  455.  EUenborough, 
C.  J.  1810. 

Sed  vide  43  Geo.  2.  cap.  59.  |  5.  as 
to  the  liability  of  counties  to  the  lepair 
of  bridges  built  since  24lh  Jme  1803» 
And  see  Rex  v.  Inhabitants  ofCmmher 
land^  6  T.  R.  194.  S.  C.  in  emit  3 
Bos.  &  PuL  354. 

7.  A  bar  across  a  bridge  locked,  e»» 
cept  in  times  of  flood,  is  conclusive  that 
the  public  luive  only  a  right  to  use  the 
bridge  at  such  times.  Rsx  v.  Marquess 
of  Suehingham  and  others,  4  Campb. 
189.     EUenborough,  C.  J.  1815. 

8.  If  an  indictment  for  not  keeping 
such  a  bridge  in  repair,  state  that  it  is 
used  W  the  subjects  **  at  their  free  will 
and  pleasure/'  the  variance  is  fatal. 
Ihid. 

D.  Nuisance  to  highways. 
D.  (a)  Dedication  to  the  fubUc 

9.  A  private  court,  situate  by  the  side 
of  a  street^  b  left  open  to  the  public,  and 
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\U8ed  as  a  communication 

>f  the  street  to  the  other, 

^lete  dedication  to  the 

^  ^  Lloydy  1  Campb.  261. 

^-•tnitJOrough,  C.  J.  1808. 

And  see  Aspindall  v.  Browny  3  T.  R. 
265. 

10.  And  the  reversioner  is  bound  by 
the  acquiescence  of  his  tenants,  if  his 
steward  bad  notice  of  the  public  user. 
Rex  V.  Barr,  4  Campb.  16.  Ellenbo- 
rough,  C.  J.  1814. 

1 1.  And  sembUf  that  the  acquiescence 
of  successive  tenants,  during  50  yearsj 
is  of  itself  sufficient.     Ibid. 

But  see  Darnel  v.  Norths  11  East,  372. 

12.  But  the  erection  of  a  bar  to  pre- 
vent the  passing  of  carriages,  rebuts  the 
presumption  of  a  dedication  to  the  pub- 
lic :  altnough  the  bar  have  been  long 
broken  down.  Roberts  v.  Karr^  I 
Campb.  262,  n.  Heath,  J.  Kingston, 
1808. 

And  see  Tructees  of  Rugby  Charity  v. 
Merryweathery  1 1  East,  375,  n. 

13.  And  the  owner  of  the  soil  may  at 
any  time  replace  such  bar.  Lethbridge 
V.  Winter,  1  Campb.  263,  n.  Marshall, 
Serjeant,  Somerset,  1808. 

And  the  court  of  K.  B.  refused  a 
rule  nisi  to  set  aside  verdict.    Ibid, 

14.  And  though  such  a  bar  do  not 
impede  the  passing  of  persons  on  foot, 
no  pvbKc  right  to  a  foot  way  is  acquired ; 
as  there  can  be  no  partial  abandonment 
to  the  public.  Roberts  v.  Karr,  vbi  nc- 
pro. 

15.  The  burthen  of  repairing  a  high- 
way is  imposed  on  particular  per- 
sons by  a  public  statute.  This  is  a  good 
defence  under  the  general  issue.  Rex 
V.  Inhabitants  of  St.  George,  Hanover^ 
square,  3  Campb.  222.  EUenborough, 
C.J.  1812. 

S.  P.  dub.  Rex  v.  Liverpool,  3  East, 
88.  And  see  Rex  v.  Bridekirk;  1 1  East, 
304  ;  Rex  v.  Lancashire,  2  East,  366, 9. 

16.  By  statute,  the  care  of  a  certain 
street  is  vested  in  trustees,  and  other 
trustees  are  appointed  to  manage  all  the 
roads  in  the  parish  except  this  street. 
The  parish  is  not  discharged  from  the 
repair  of  the  street  Rex  v.  Inhabitants 
iySt.  George,  Hanover'Square,  3  Campb. 
222.    EUenboroueh,  C.  J.  181 2. 

And  see  Rex  v.  Sheffield,  2  T.  R.  106. 


D.    (b)  Obstructions, 


17.  It  is  a  nuisance  to  keep 
coaches  in  the  street,  beyond  tne  time 
necessary  for  loading  and  unloading. 
Rex  v.  Cross,  3  Campb.  224.  Ellen- 
borough,  C.J.  1812. 

And  see  Rex  v.  Russell,  6  East,  427; 
S.  C.  2  Smith,  424. 

18.  Or  to  saw  timber  there  for  the 
purpose  of  enabling  the  defendant  to  ?et 
them  into  his  yard.  Rex  v.  Jones,  3 
Campb.  230.  Ellenborough,  C.  J. 
1812. 

19.  ^o  indictment  will  lie  for  obstruct- 
ing a  highway  by  the  holding  of  a  fair 
or  market,  alter  an  unintemipted  user 
for  20  years.  The  King  v.  Smith  et  alt, 
4Esp.  109.    Ellen^oIough,  C.  J.  1802» 

And  see  2  Saund.  175.  n.  2. 

D.  (c)  Encroachment, 

20.  If  a  person  remove  an  encroach- 
ment, and  leave  that  part  of  the  road 
which  was  injured  by  the  encroachment  . 
in  a  perfect  st^,  his  liability  to  repair 
ratione  coarctationis  ceases.  Rex  v. 
Skinner,  5  Esp.  219.  Heath,  J.  Surrey, 
1805. 

21.  A  person  charged  ratione  tenures^ 
pleads  that  the  liabiRty  to  repair  arose 
irom  an  encroachment,  which  has  been 
removed.  It  appears  that  the  road  has 
been  repaired  by  the  defendant  for  25 
years  since  the  removal  of  the  alleged 
encroachment.  —  This  is  presumptive 
evidence  that  the  defendant  repaired 
raJdone  tenura  generally,  and  renders  it 
necessary  for  him  to  shew  the  time  when 
the  encroachment  was  made.    Ibid, 

And  see  Rex  v.  Stoughton,  2  Saund. 
157,  160,  n.  12 ;  S.  C.  differenily  r«- 
ported,  2  Keble',  665  ;  Armitage  ca?- 
parte  Ambler,  295  ;  Evidence,  F. 
(a)  133. 

22.  A  highway,  leading  from  A.  to 
B.  and  communicating  with  C.  by  a  cross- 
road, cannot  be  described  as  a  nighway 
leading  from  A.  to  C.  and  from  thence 
to  B.  Rex  V.  Canjield,  6  Esp.  136, 
Ellenborough,  C.  J.  Essex,  1810. 

E.  Pleadings. 

23.  Where  the  deuriptioa  of  a  road 
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m  aD  indictment  is  too  general*  as  being 
eqimll^  applicable  to  other  "roads,  the 
objection  can  onW  be  taken  by  a  plea 
in  abatement.  A.  v.  Hammersmith,  1 
Stark,  357.     Ellenborough,  C.  J.  1816. 

24.  An  indictment  against  a  parish 
for  not  repairing  one  side  of  road,  should 
state  that  the  parish  is  bound  to  repair 
adjilum  vt<s.  Rex  v.  Inhabitants  of  the 
parish  of  St.  Pancras,  Peake,  219. 
Kenyon,  C.  J.  1794. 

2^.  SembUf  that  it  is  not  sufficient  to 
aver  that  a  certain  part  of  the  road  (set- 
ting out  the  length  and  one  half  of  the 
br^th)  is  out  of  repair,  and  that  the 
inhabitants,  &c.  ought  to  repair  it.  Ibid. 

26.  Indictment  for  non-repair  of  a 
way,  plea  immemorial  liability  of  others 
as  to  all  the  ways,  except  one  particular 
way,  not  the  way  in  question.  Held, 
that  it  is  not  necessary  to  shew  the  ex- 
cepted road  to  have  existed  immemo- 
rially.  R.  v.  Ecdesfield,  IStark.  393. 
Wood,  B.  York  Summer  Assizes,  1816. 

F.  Evidence* 

27.  An  acknowledgment  by  the  de- 
fendant, that  his  trade  was  a  nuisance, 
is  admissible,  though  not  conclusive,  evi- 
dence against  him,  upon  an  indictment 
for  carrying  on  the  same  trade  in  another 
place.  lux  V.  Bartholomew  NevUle, 
Peake,  91.    Kenyon,  C.  J.  1791. 

28.  The  record  of  a  judgment  against 
the  parish  upon  an  indictment  for  not 
repairing,  was  held  to  be  conclusive  evi- 
dence CH  the  liabilitv  of  the  parish  to 
repair,  unless  fraud  could  be  shewn. 
Uex  ▼.  SU  PancraSy  vhi  supra* 

29.  But  in  a  subsequent  case  it  was 
held,  that  where  the  township  of  A.  sets 
up  a  custom  fWr  each  township  to  repair 
its  own  roads,  the  record  of  a  judgment 
against  the  parish  at  laree,  is  only  primd 
fade  evidence  against  the  custom,  and 
that  it  may  be  rebutted  by  shewing  that 
the  general  issue  was  pleaded  to  the 
fonner  indictment,  without  the  concur- 
rence of  A.  Rex  V.  Eardislandf  2 
Campb.  494.  Le  Blanc,  J.  Hereford,181  a 

30.  But  where  it  was  subsequently 
agreed  that  the  vendor  should  deliver 
goods  against  ready  money,  applymg  the 
payments  first  in  satisfaction  of  the  old 
debt,  it  was  held  that  the  guarantee  did 
nciocyvertheigoodi  supplied  onderthe 
sew  anangeoent.    JbtJL 


Ace.  2  Wms.  Saund.  159,  c. 

31.  The  record  of  an  acquittal,  is  not 
evidence  to  shew  that  the  parish  is  not 
liable.     Rex  v.  St.  Pancras,  ubi  supra. 

N.  The  ground  of  this  decision  is 
stated  to  have  been  "  that  some  other 
parties  might  have  indicted  them,  and 
those  parties  could  not  be  bound  by  this 
record."  A  satisfactory  reason  for  re- 
jecting the  evidence  altogether  seems  to 
be,  that  the  acquittal  may  have  pro- 
ceeded upon  the  want  of  proof  that  the 
road  was  out  of  repair.  And  see  Bull. 
N.  P.  245. 

32.  An  award  is  made  a^inst  tenant 
for  years,  finding  a  liabihty  to  repair 
ratione  tenures.  The  reversioners  and 
succeeding  tenants  are  not  bound.  Rex 
V.  Cotton,  3  Campb.  444.  Ellenborough, 
a  J.  1813.    Ante,  pi.  10, 11. 

G.  Trial. 

33.  To  an  indictment  for  non-repair 
of  a  highway,  defendants  plead  liability 
of  M.  of  Buckingham  ratione  tenurtB, 
absque  hoc,  that  the  defendants  are  li- 
able ;  the  issue  lies  upon  defendants,  not- 
withstanding the  traverse,  and  they  are 
entitled  to  begin  and  reply.  R.  v.  In^ 
habitants  of  the  county  of  Sovihampton. 
Holroyd,  X    Sarum  Lent  Assizes,  1818. 


OFFICE. 

1.  Semhle,  that  the  office  of  under  or 
deputy  usher  of  the  court  of  king^s  bench 
is  a  distinct  office  from  that  of  the  chief 
usher;  and  that  though  the  latter  has  the 
appointment  of  the  deputy  usher  in  the 
case  of  a  vacancy,  such  appointment 
does  not  determine  upon  the  death  of  the 
chief  usher.  €rreen  v.  Hewett,  Peake^ 
182.     Kenyon,  C.  J.  1793. 

2.  An  officer  who  has  power  to  ap-- 
point  a  depu^,  cannot  recover  fees  re- 
ceived by  an  intruder  into  the  office  of 
depu^,  where  the  fees  pa3rable  to  the 

fnncipal  and  the  deputy  are  distinct* 
bid. 

3.  The  inquisition  taken  in  1730,  as 
to  fees  due  to  different  officers,  is  con- 
clusive evidence  of  the  rights  of  such 
officers.     Ibid. 

And  see^ant^,  ABSimpsrr,  E.  (a). 
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A*  Appointment. 

B.  Authority. 

C.  Privileges. 

(a)  As  defendants. 

(b)  In  other  cases. 

D.  Liability. 
E.  Military  officers. 
(a)  Half-fay. 

A.  Appointment. 
(And  see  Misdemeanor,  pL  25.) 

1.  When  a  substitute  fiir  a  penon 
chosen  constable,  is  approyed  by  the 
inhabitants  and  sworn  ni»  the  liability 
of  the  principal  is  at  an  end ;  he  cannot 
be  called  upon  to  serve,  though  the 
substitute  abscond.  UnderhUl  y.  WtUs, 
3  £8p.56.     Kenyon,  C.  J.  1799. 


B.  Authority. 


2. 


A.  being  in  the  custody  of  a  watch- 
man, B.  encourages  him  to  resist.  The 
watchman  may  imprison  B.  White  v. 
Edmunds  and  others^  Peake,  89.  Ken- 
yon,  C.  J.  1791. 

3.  Talking  IcAidly  in  the  street  is  not 
an  offence  which  will  justify  a  watch- 
man in  taking  the  party  into  custody. 
Hardy  v.  Murphey  and  Wedge,  1  Esp. 
294.     Eyre,  C.  J.  1795. 

4.  And  the  watchman,  and  a  constable 
who  adopts  his  acts,  may  be  sued  jointly 
for  the  imprisonment.    Ibid. 

But  see  9  V/entw.  344,  6. 

5.  A  constable  may,  on  his  own  au* 
thority,  take  a  party  mto  custody  for  a 
mere  assault,  committed  in  his  presence. 
Coupey  V.  HeiUeyy  Whale,  ana  Webster, 
2  Esp.  540.     Eyre,  C.  J.  1797. 

But  see  Savile  97,  pi.  178.  Post, 
pi.  18.    And  see  ante.  Felony,  pL  21. 

6.  And  may  keep  the  parties  in  cus- 
tody until  the  affray  is  over.  Churchill 
V.  Mathews  and  others,  Selw.  866. 
Bayley,  J.  Wells,  1808. 


7.  Or  take  them  immediately  heSote 
a  magistrate.    Ibid. 

8.  But  if  he  were  not  present  at  the 
affray,  he  cannot  arrest  without  a  war- 
rant, unless  there  be  sufficient  gronndior 
supposing  that  a  felony  is  likely  to  en- 
sue.    Coupey  V.  Henley,  vhi  supra. 

9.  But  It  has  been  held  that  a  peace 
officer  may  arrest  a  person  charged  with 
felony,  or  breach  of  the  peace,  though  no 
such  offence  have  in  fact  been  commit- 
ted, Williams  v.  Dawsfm,  cited  3 
Campb.  421.     BuUer,  J.  1788. 

10.  S.  P.  as  to  a  charge  of  felony.' 
Hobbs  V.  Bransn(ymb  ana  others,  3 
Campb.  420.  EUenborough,  C.  J.  1813. 

11.  And  he  may  justify  under  the  ge- 
neral issue,  M*Cloughan  v.  Clayton  §^ 
Riding,  Holt,  478.  Bayley,  J.  Lancas- 
ter, 1816. 

And  seeH.  7.  H.  4.  fo.  35.  pL  3 ;  T.  11. 
E.  4.  fo.  4.  pi.  8 ;  Bro.  Faux  Imprison- 
ment, pi.  4,  25 ;  Samuel  v.  Payne, 
Doug.  359 ;  Lidmth  v.  Catchpole,  Cal- 
decott,  291 ;  Handcock  v.  Baker,  2  Bos. 
&  Pull.  260 ;  Ante,  Action,  pi.  67. 

C.  Privileges. 

C.    (a)  As  defendants. 

12.  A  constable  acting  colore,  not 
virtute,  officii,  is  not  protected  by  24 
Geo.  IL  cap.  44.  s.  8.  from  actions 
brought  after  the  expiration  of  six 
montns.  Alcock  v.  Andrews,  2  Esp. 
542.  n.     Kenyon,  C.  J.  1788. 

And  see  Anon.  1  Stra.  446;  CU' 
menUA-wu  v.  Keen,  2  Smith,  220 ;  Wei- 
ler  V.  Tohe,  9  East,  364 ;  Dive  v.  Mon- 
nxngham,  Plowd.  64. 

13.  But  upon  the  construction  of  a 
similar  clause,  in  50  Geo.  HI.  cap.  cxlix. 
it  was  held  that  the  constable  was  pro- 
tected where  he  believed  he  was  acting 
within  the  powers  of  the  statute.  Graver 
V.  Arnold,  3  Campb.  242.  Mansfield, 
C.  J.  1812. 

Tlieobaldv.  Crichmore,  1  B.  &  A.  227. 

14.  A  constable  who  imprisons  a  per- 
son on  suspicion  of  felony,  without  any 
reasonable  grounds,  without  warrant,  and 
without  a  charge  from  any  other  person, 
is  within  the  statute  21.  J  1.  c.  12.  and 
must  be  acquitted,  unless  the  venue  be 
laid  in  the  proper  county.  Staiaht  v. 
Oee  and  Garver,  2  Stark.  445.  Abbott, 
C.  J.  1818.    Post,  Trespass,  A.  (a). 
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15.  If  a  private  persoa  act  m  such 
case  in  aid  of  the  constahle  and  npon  his 
command,  he  also  is  within  the  statute. 
Ihtd. 

16.  Otherwise,  if  he  be  the  prime 
mover  and  act  as  a  principal  in  the 
transaction.     Ibid. 

17.  A.  takes  out  a  warrant  against  6. 
and  points  him  out  to  the  officers,  who 
apprehend  him.  A,  may  justify  under 
tne  general  issue,  as  acting  in  aid  of  the 
officers.  Arm  Nathan  v.  Cohen  and  3 
othersj  3  Campb.  ^7.  Ellenborough, 
C.  J.  1812. 

18.  A  constable  is  not  protected  if  he 
act  without  a  warrant.  Postlethwaite  v. 
Crtbson  and  Slade^  3  Esp.  226.  Kenyon, 
C.  J.  1800. 

S.C.  Selwyn,  859,  n.  15. 

And  see  Moneif  v.  Leachj  3  Burr. 
1742 ;  Gaby  v.  Wilts  Canal  Company y  3 
M.  &  S.  580;  ante,  pi.  5,  6,  7,  8,  9. 

19.  A  constable  acting  under  a  war- 
rant from  a  magistrate,  cannot  be  sued 
without  a  demand  of  the  copy  of  the 
warrant,  notwithstanding  the  illegality 
of  the  warrant,  or  the  want  of  jurisdic- 
tion in  the  magistrate.  Price  v.  Mes- 
sengeret  alt.  3  Esp.  96.  Eldon,  C.J. 
1800. 

And  the  court  of  C.  P.  coincided 
with  the  chief  justice.  Ibid.  101,  and 
2  Bos.  &  Pul.  158. 

20.  Where  the  plaintiff  declares  ge- 
nerally, without  charging  the  defendants 
as  officers,  he  need  not  prove  a  demand 
of  a  copy  of  the  warrant  until  the  de- 
fendants have  made  it  part  of  their  case. 
Ibid. 

21.  A  patrole  employed  by  the  pa- 
rish, who  is  not  a  constable,  or  in  any 
w^  sworn  into  the  office,  is  not  a  peace 
mcer.  Cliffe  v.  Littlemore^  5  Esp.  39. 
Ellenborough,  C.  J.  1803. 

22.  Officers  seizing  goods  which  they 
bring  to  the  police-office,  are  not  re- 
sponsible for  the  subsequent  detainer  of 
toe  goods  at  the  office.    Ibid. 

C.  (b)  In  other  cases. 

23.  An  inspector  of  lottery  offices 
cannot  refuse  to  serve  as  a  constable;  as 
the  latter  duty  may  be  performed  by  de- 
puty. Rex  V.  Wood,  1  Esp.  359.  Ken- 
yon, C.  J.  1795. 

Ace  Fane's  case,  1  Lev.  233  r  Bark- 


er's case,  2  Roll.  Abr.  272 ;  post,  Privi- 
lege, pi.  3.  Cont.  Stone's  case,  1 
Lev.  365;  Vicar  of  Dartford's  case,  2 
Stra.  1 107;  Evendon*s  case,  ibid.  1143 ; 
Rex  v.  Warner,  8  T.  R.  375. 

And  as  to  the  exemption  of  certi- 
ficate men,  under  10  and  11  Will.  HI. 
cap.  23 ;  see  Rex  v.  Derbyshire,  2  Burr. 
1182;  Moseley  v.  Stonehouse,  7  East, 
174 ;  S.  C.  3  Smith,  181 ;  S.  C.  (plead- 
ings) MSS.  p.  44. 

24.  A  police  officer  who,  in  searching 
for  other  articles,  discovers  naval  stores, 
and  is  the  first  person  to  communicate 
the  discovery  to  the  admiralty,  is  en- 
titled to  the  moiety  of  penalty  given  to 
the  informer,  by  17  Geo.  II.  cap.  40. 
s.  10.  The  King  v.  Blackman,  1  Esp. 
95.     Kenyon,  C.  J.  1794. 

D.  Action. 
D.  (a)  Evideiice  in  actions  against. 

25.  A  warrant  directed  to  A.  and  B. 
is  returned  indorsed  by  A.  but  the  ar- 
rest is  proved  to  have  been  made  by  a 
person  calling  himself  B.  This  is  evi- 
dence to  charge  *B.  with  the  arrest. 
Slack  V.  BrandSr  and  Tebbs,  sheriffs  of 
London,  and  CovUson,  1  Esp.  42.  iLen- 
yon,  C.  J.  1794. 

26.  In  trespass  for  entering  premises 
under  pretence  of  a  warrant  to  search, 
evidence  may  be  given  of  what  was  said 
by  a  joint  trespasser  to  induce  the  de- 
fendant to  join  in  the  trespass.  Coding 
V.  Gill.  Ellenborough,  C.  J.  Sittings 
afterM.  T.  1817. 

27.  Upon  an  indictmeiit  for  cutting 
and  maiming  a  sheriff's  officer,  the  wnt 
as  well  as  the  warrant  must  be  produced. 
Rex  V.  W.  Meade  and  R.  Meade,  Holt, 
593,  2  Stark.  205.  Wood,  B.  York^ 
1817. 

28.  And  if  the  arrest  were  withm  a 
liberty,  the  writ  must  be  a  non  omittas. 
Ibid. 

29.  A  constable  is  not  authorized  in 
arresting  a  party  as  a  receiver  of  stolen 
goods  upon  the  mere  assertion  of  the 
thief.  Isaacs  v.  Brand,  2  Stark.  167. 
Ellenborouffh,  C.  J.  1817. 

And  see  Hale,  pi.  451 ;  Foster's  Disc, 
cap.  8.  sect  8;  Harris's  case.  East, 
P.  C.  Addend  a,  18. 
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E.  Military  officers. 

(And  see  ante.  Action,  pL  58 ;  Agent, 
pi.  5 ;  Insurance,  pi.  30.) 

E.  (a)  Half  pay. 

30.  The  Ring  may  at  any  time  stop 
the  half  pay  oT  an  officer.  Macdcmaui 
V.  SteeUf  Esq.  and  otKertf  Peake,  175. 
Kenyon,  C.  J.  1793. 

S.  P.  per  Lord  Kenyon,  in  Flarty  v. 
Odlum^  3  T.  R.  681,  2. 

31.  But  a  caveat^'  entered  by  the  Te- 
gmental agent,  to  whom  the  officer  is 
indebted,  will  not  justify  the  detention 
of  his  half  pay.    Ibid. 

Ace.  Lidderdale  v^^Duke  of  Montrose^ 
4  T.  R.  248 ;  Barvnck  v.  Reader  \  U. 
Bla.  628 ;  SUme  ▼•  LidderdaU,  2  Anst 
533. 


PARENT  AND  CIULD. 

A.  Liability  op  father  on  con- 

tract OF  CHILD. 

B.  Rights  of  father  in  respect 

OF  INJURY  to  child. 


A.  Liability  of  father  on  con- 

tract of  child. 

1.  Where  a  father  allows  his  son  a 
reasonable  sum  for  his  expenses,  he  is 
not  liable  for  necessaries  ordered  by  the 
son.  Crantz  v.  Gillf  2  Esp.  471.  Ken- 
yon,  C.  J.  1796. 

And  see  Batvbridge  v.  Pickering^  2 
Bla.  1325;  Infant,  A.  (b). 

2.  A  tailor  who  supplies  a  young  man 
with  clothes  to  an  extravagant  extent, 
cannot  sue  the  father  for  any  part  of  his 
demand.  Simpson  v.  Robertson,  1  Esp. 
17.    Kenyon,  C.  J.  1793. 

B.  Rights  of  father  in  resfect 

OF  INJURY  TO  child. 

(And  see  ante.  Action  on  the  case, 
A.  (c). 

3.  A  hihtt  may  sue  for  the  battery 
of  his  son,  forming  part  of  his  family 
md  living  at  his  house>  without  evidence 


of  service,  Jones  v.  Brown  and  cmotherf 
1  Esp.  217,  Peake,  233.   Kenyon,  C.J. 

But  see  Gray  v.  Jeffries^  Cro.  Eliz.  55 ; 
Barker  v.  Dennis,  und.  769 ;  PosUe^ 
tkwaite  V.  Parkes,  3  Burr.  J  878;  Ren- 
neU  V.  AllcoU,  2  T.  R.  166. 


PARLIAMENT. 

(And  see  Attorney^  pL  10,  n.) 
A.  Liability  of  candidates  for 

EXPENSES  OF  ELECTION. 

B.  Privileges  of  members. 
(a)  Freedom  of  debate. 

A.  Liability  of  candidates. 

1.  Sheriff  may  sue  two  parliamentary 
candidates  upon  an  express  joint  pro* 
mise  to  pav  the  expense  of  certain  pre- 
parations for  the  election.  Wathen  v. 
oandys  and  another,  2  Campb.  640. 
Lawrence,  J.  Gloucester,  1811. 

2.  But  semhle,  that  where  the  nature 
of  the  preparations  has  not  been  pre- 
viously settled,  and  no  joint  contract  has 
been  made,  the  sheriff  must  sue  each 
candidate  separately  upon  18  Geo.  II. 
cap.  18.     Ibid. 

3.  A  candidate  is  liable  for  no  ex- 
penses, except  such  as  are  imposed  by 
statute,  or  by  his  own  consent,  express 
or  implied.  Morris  v.  Burdiit,  BarL 
1  Campb.  218.  EUenborough,  C.  J. 
1808. 

4.  A  candidate  is  liable  to  the  sheriff 
for  his  proportion  of  the  expense  in- 
curred in  administering  the  oaths  of  al- 
legiance and  supremacy  under  34  Geo. 
HI.  cap.  73.  upon  the  requisition  of 
another  candidate,  this  statute  not  being 
confined  to  county  elections.  Morris  r. 
Burdett,  Bart.  1  Campb.  218.  Ellen- 
boroueh,  C.  J.  and  R.  B.  1808. 

5.  But  a  candidate  for  the  represen- 
tation  of  a  city  or  borough  is  not  liable 
for  hustings  erected  without  his  own 
consent  or  that  of  his  agent.    Ibid. 

6.  Secus,  in  a  county  election  where 
the'^andidate  is  made  UaUe  by  18  Geo. 
IL  cap.  18.  8.  7.    Ihid. 
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7.  A.  declares  to  the  shetiff  that  a 
^Tticalar  candidate  disclaims  all  parti- 
cipation in  the  expenses  of  the  election, 
but  at  the  same  time  requires  tickets  of 
admission  to  the  hustin^  for  the  friends 
of  that  candidate.  The  candidate  is 
bound  by  such  demand  to  contribute  to 
the  expense  of  erecting  the  hustings. 
Ibid. 

8.  In  such  case  proof  that  the  hust- 
ings have  been  used  by  persons  yrhose 
acts  the  candidate  has  adopted,  will  be 
sufficient  to  make  him  liable.    Ibid. 

B.  Privileges  op  members, 

B.  (a)  Freedom  of  debate. 

9.  If  a  member  of  parliament  publish 
in  a  newspaper  a  speech  delivered  in 
the  house,  containingslanderous charges, 
an  information  for  a  libel  may  be  sup- 
ported. The  Kmg^  on  the  prosecution 
of  Sermon  v.  Lord  Abingdon,  1  Esp. 
226.     Kenyon,  C.  J.  1794. 

10.  A  member  may  be  called  upon 
to  state  in  evidence,  whether  another 
member  took  part  in  a  particular  de- 
bate.' Plunkett  V.  Cobbett,  5  Esp.  136. 
EUenborough,  C.  J.  1104. 

11.  But  he  cannot  be  compelled  to 
disclose  what  was  said  by  such  member. 
Ibid. 

12.  If,  however,  he  choose  to  state 
what  passed,  it  will  be  received  in  evi- 
dence.    Ibid. 


•  PARTNERS. 

(And  see  ante,  Attorney,  pi.  29; 
Gaming,  pi.  10 ;  Interest,  pi.  1 ; 
post.  Witness,  C.  (h). 

A.  What  shall  be  a  partnership. 

(a)  As  between  the  parties* 

(b)  With  respect  to  strangers. 

(c)  How  proved. 

(d)  Illegal. 

B.  Act  op  co-partner,  in  what 

cases  binding^ 

C.  Dissolution  op  partnersmip* 


D.  Pleadings  by  partners. 

(a)  In  actions  by  partners. 

(b)  In  actions  against  partners* 

E.  Proceedings  by  one  partner 

AGAINST  another. 

A.  What  shall  be  a  partnership, 
A.  (a)  As  between  the  parties. 

1.  A  fiather  on  his  son's  comine  of 
age,  tells  him  that  he  shall  have  a  share 
in  his  business.  The  son  is  held  out  to 
the  world  as  a  partner,  and  acts  in  that 
capacity  between  -five  and  six  years. 
Upon  am  issue  out  of  chancery  to  ascer- 
tarn  the  son's  interest,  he  will  not  be 
presumed  to  be  entitled  to  a  moiety  on 
account  of  the  indefinite  nature  of  the 
agreement,  but  it  will  be  left  to  the  jury 
to  consider  what  is  a  fair  proportion  un- 
der the  particular  circumstances  of  the 
case.  Peacock  v.  Peacock,  2  Campb.  45. 
EUenborough,  C.  J.  1809. 

But  Eldon,  C.  was  not  satisfied 
with  this  decision;  16  Ves.  66. 

A.  (b)  With  respect  to  strangers. 

2.  An  agreement  between  A.  the 
owner  of  a  lighter,  and  the  man  who 
actually  works  her,  that  tt^e  latter  shall 
receive  one  half  of  the  gross  earnings 
for  his  labour,  does  not  constitute  a 
partnership.  Dry  v.  Boswell,  I  Campb* 
329.     EUenborough,  C.  J.  1808. 

3.  But  if  the  parties  agree  to  divide 
the  net  profits,  they  are  partners,  and 
are  jointly  liable  for  the  repairs  of  the 
lighter.     Ibid. 

4.  And  where  A.  B.  C.  D.  and  E* 
joint  proprietors  of  a  coach,  agreed,  that 
each  should  horse  the  coach  one  stage, 
and  that  the  general  profits  should  be  oi- 
vided  amongst  them  in  certain  propor- 
tions, it  was  held,  that  the  proprietors 
were  jointly  liable  for  hay  ordeied  by  A. 
for  the  use  of  his  own  horses,  kept  for 
working  the  stage  allotted  to  him  under 
the  agreement.  Barton  v.  Hanson  and 
others,  2  Campb.  97.  Macdonald,  C.  B, 
Maidstone,  1809. 

But  the  court  of  C.  P.  granted  a  new 
trial,  it  appearii^  that  w%at  had  been 
called  a  division  ^profits,  was  merely  a 
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diyision  of  the  grots  jtroceeds  in  prppor 
tion  to  the  numher  of  miles  worked  hy 
each  proprietor.  Barton  v.  Hanson  and 
others,  2  Taunt.  49. 

6.  Where  A.  B.  C.  and  D.  are  part- 
ners in  a  coach-concern,  but  A.  pro- 
vides the  coaches  at  3d.  per  mile,  A. 
alone  is  responsible  for  repairs  done  to 
the  coach  by  a  person  conusant  of  this 
arrangement,  although  the  names  of  all 
four  appear  on  the  coach.  Hiard  and 
Jones,  V.  Biga,  Fleet,  and  Forder.  Hol- 
royd,  J.  Winchester  Spring  Assizes,  1819. 

6.  But  the  parties  are  jointly  liable 
to  a  passenger  or  a  person  who  sends 
goods.  Ibid,  and  Wakmd  ▼.  Elktns,  1 
Stark.  272.     Gibbs,  C.  J.  1816. 

7.  The  owner  of  cattle  agrees  with  a 
rrazier,  that  the  latter  shall  receive  one 
half  of  what  the  cattle  sell  for  above  201. 
after  being  fattened  on  his  land.  This  is 
merely  a  mode  of  paying  for  the  pasture ; 
it  creates  no  partnership.  Wish  v. 
Small,  1  Campb.  331,  n.  Thompson, 
B.  Exeter,  1808. 

Ace.  Benjamin  v.  Porteus,  2  H.  Bl. 
590.    Sed  vide  Appendix  III. 

8.  A.  and  B.  carry  on  business  to- 
gether as  attorneys.  A.  is  liable  to  the 
penalty  for  not  entering  his  certificate, 
though)  by  a  private  arrangement,  A. 
was  to  derive  no  benefit  from  the  suit. 
Edmonson,  qui  tarn,  v.  Davis,  one,  ^. 
4  Esp.  14.    KcBwon,  C.  J.  1801. 

1  9.  A.  B.  and  Cf.  were  partners  as  wag- 
goners; the  partnership  was  for  the 
whole  concern,  but  by  under  agreement 
amongst  themselves,  they  horsed  the 
waggon  severally,  and  provided  ser- 
vants, &c.  for  distinct  p0rti<»is  of  the 
route.  Held,  that  A.  and  B.  are  liable 
for  damage  done  by  a  waggoner  em- 
ployed and  paid  by  C.  alone.  Waland 
v.  Elhins,  \  Stajk.  272.  Holt,  227. 
Gibbs,  C.  J.  1816. 

A.  (c)  How  proved. 

10.  A  particular  transaction  being 
under  discussion,  A.  acknowledges  him- 
self to  be  a  partner  with  B.  A.  is  not 
bound  by  a  contract  unconnected  with 
this  transaction.  De  Berkom  v.  Smith 
and  Lewis,  1  Esp.  29.  Kenyon,  €•  J. 
1793. 

And  see  Matthews,  ex  parte,  3  V.  & 
B.  125;  Parker  v.  Barker.  1  T.  &  B.  9. 

11.  But  if  A.  represent  himself  pub- 


licly as  the  partner  of  B.  he  will  be 
bound  by  a  contract  unconnected  with 
the  real  object  of  the  partnership.  Ildd» 

12.  To  charge  two  persons  as  joint 
purchasers  of  a  cart,  an  entry  of  such 
cart  in  the  tax-gatherer's  book,  as  the 
property  of  both,  is  not  evidence  without 
shewing  that  the  parties  authorized  the 
entry.  Weaver  v.  Prentice  and  Pratt^ 
1  Esp.  369.     Kenyon,  C.  J.  1795. 

13.  The  unsigned  entry  in  the  office 
for  licensine  stage  coaches  is  not  evi- 
dence that  the  persons  named  in  the  li- 
cence are  the  owners.  Strother  v.  WiUan 
and  others,  4  Campb.  24.  Gibbs,  C.  J. 
1814. 

14.  And  an  entry  made  at  the  cus- 
tom-house (qu.  excise  office,  35  Geo. 
III.  cap.  113.  sect.  7),  by  A.  in  the 
names  of  A.  and  B.  as  dealers  in  beer,  is 
merely  primd  facie  evidence  of  partner- 
ship even  as  against  A.  Ellis  and  an- 
other  V.  Watson  and  others,  2  Stark. 
453.    Abbott,  C.  J.  1818. 

15.  But  in  any  proceedings  by  the 
crown  it  would  be  conclusive.    Ibid. 

And  see  ante.  Evidence,  pi.  97, 
98,99;  post.  Ship,  G. 

16.  To  charge  A.  and  B.  as  partners, 
the  record  of  an  issue  directed  out  (^ 
the  exchequer,  to  try  the  fact  of  the 
partnership  in  a  suit  between  A.  and  B., 
IS  evidence.  WhaUey  v.  Menheim  and 
Levy,  2  Esp.  608.   Kenyon,  C.  J.  1797. 

17.  Evidence  which  establishes  a 
partnership  as  between  the  parties  and 
third  persons,  will  raise  a  presumption 
that  they  are  partners  inter  se.  Peacock 
V.  Peacock,  2  Campb.  45.  Ellen- 
borough,  C.  J.  1809. 

18.  A  person  who  sufiers  his  name  to 
appear  in  a  firm,  is  liable  for  the  en- 
gagements of  the  house,  although  he 
have  no  share  in  the  profits  of  the  trade. 
Guidon  v.  Robson,  2  Campb.  302.  £1- 
lenborough,  C.  J.  1809. 

19.  But  he  is  not  liable  to  parties  who 
have  notice  of  the  circumstances.  ^Z- 
derson  v.  Pope,  1  Campb*  404,  n.  El- 
lenborough,  C.  J.  1808. 

And  see  Teed  v.  Elworthy,  14  East, 
214,  and  cases  there  cited. 

20.  Bills  drawn  upon  A.  and  Co.  are 
accepted  by  B.  in  the  name  of  A.  and 
Co.  This  is  evidence  to  char^  B.  as 
partner.  W.  Spencer  v.  Billing,  3 
Campb.  312.  Ellenborough,  C.J.  1812. 
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21.  And  it  maybe  shewn  that  bills 
have  been  invariably  accepted  in  this 
manner  without  producing  them.     Ibid, 

22.  But  if  the  mode  of  dealing  vary, 
the  bills  must  be  produced.    Ibid, 

23.  A  fiather  who  holds  out  to  the 
world  that  his  infant  son  is  his  partner, 
may  call  the  son  to  disprove  the  partner- 
ship, in  an  action  brought  by  himself 
alone.  Glassop  v.  Colman  and  otiiersy 
1  Stark.  25.     B.  R.  T.  T.  1815. 

24.  In  an  action  aeainst  A.  and  B. 
wherein  A.  pleads  and  B.  is  outlawed,  a 
letter  from  b.  admitting  the  partnersh 
is  admissible.  Sangster  v.  Mazarreao 
and  othersy  1  Stark.  161.  EUenborough, 
C.  J.  1816. 

25.  To  prove  that  A.  and  B.  are 
partners,  it  is  sufficient  to  shew  that 
they  have  acted  as  such,  although  the 
partnership  may  have  been  contracted 
by  deed.  Alderson  v.  Clay^  1  Stark. 
406.     EUenborough,  C.  J.  1818. 

A.  (d)  Illegal. 

26.  A  bottomry  bond  made  to  two 
persons  is  void  under  6  Geo.  1.  cap.  18. 
s.  12.  although  they  are  also  general 
partners.  Evirtk  v.  Blachhumey  2  Stark. 
66.     EUenborough,  C.  J.  1817. 

27.  And  an  insurance  effected  on 
such  an  interest  cannot  be  enforced. 
Ibid. 

B.  Act  op  co-partner,  in  what 

CASES    BINDING. 

28.  A.  a  partner  with  B.  and  C. 
draws  a  bill  in  blank  in  the  partnership 
firm,  payable  to  their  order,  and  deli- 
vers it  indorsed  to  a  clerk  to  be  filled  up 
for  the  use  of  the  firm  as  the  exigencies 
of  business  may  require,  accoroing  to 
their  course  of  dealmg,  A.  dying,  and 
the  surviving  partners  assuming  a  new 
firm,  the  clerk  fills  up  the  bill,  inserting 
a  date  prior  to  A.'8  death,  and  sends  it 
into  circulation.  The  surviving  part- 
ners are  liable  to  a  bond  fide  indorsee, 
although  no  part  of  the  value  come  to 
their  Irands.  Usher  and  another  v.  Wil- 
liam Dauncey  and  others^  4  Campb.  97. 
EUenborough,  C.  J.  1814. 

And  the  court  of  K.  B.  refused  to 
•et  aside  the  verdict.    Ibid. 
S.  C.  not  S.  P.  4  M.  &  S.  94. 


29.  Though  one  part  owner  of  a  ship 
has  no  implied  autnority  to  insure  on 
account  of  the  rest,  yet,  if  they  be  also 
partners,  an  order  to  insure  given  by 
one  renders  all  liable.  Hooper  and  an^ 
other  V.  Luuiby  and  others,  4  Campb.  66. 
EUenborough,  C.  J.  1814. 

30.  Where  one  partner  clandestinely 
draws  and  accepts  a  bill  in  the  name  of 
the  firm,  partly  for  a  demand  which  the 
payee  has  against  the  partnership,  and 
partly  for  his  own  debt,  the  payee  in  an 
action  against  all  the  partners,  can  only 
recover  upon  the  former  part  of  the  con- 
sideration ;  though  money  be  paid  into 
court  on  the  count  on  the  bill.  Barber 
V.  Backhouse  and  others,  Peake,  61. 
Kenyon,  C.  J.  1 791.  Post,  pi.  41, 2, 3, 4. 

31.  A.  and  B.  trade  under  the  firm  of 
A.  and  Co. ;  A.  and  C.  likewise  trade 
under  the  same  firm ;  B.  is  liable  upon 
a  biU  issued  by  A.  in  the  name  of  the 
firm,  though  drawn  with  reference  to 
the  concern  carried  on  exclusively  by  A. 
and  C.  Baker  and  others  v.  Charlton, 
Peake,  80.    Kenyon,  C.  J.  1791. 

32.  One  partner,  with  the  privity  of 
his  co-partner,  draws  bills  on  the  firm  in 
favour  of  A.  who  advance  this  amount, 
which  is  applied  to  partnership  pur- 
poses. A.  may  sue  both  partners  for 
money  lent,  or  money  had  and  received, 
though  they  are  not  jointly  liable  on  the 
bill.  It  not  having  been  accepted.  Den^ 
ton  and  others  v.  Rodie  and  another, 
3  Campb.  493.  EUenborough,  C.  J. 
1813. 

And  see  Shirreff  v.  Wilkes,  I  East, 
48 ;  Swan  v.  Steele,  7  East,  210;  S.  C. 
3  Smith,  109;  ex  parte  Bonbonus,  8 
Ves.  542;  ex  parte  Gordon,  15  Ves. 
286;  Jacaud  v.  French,  12  East,  322  ; 
Ridley  v.  Taylor,  13  East,  175;  Emly 
V.  Lye,  15  East,  10 ;  Pothier,  Traitfe  du 
Contrat  de  Society,  chap.  5.  num.  92. 
et  sea.  post,  pi.  40,  58,  59,  60. 

33.  A  bill-  IS  delivered  to  A.  and  B.  to 
be  discounted ;  B.  after  the  bankruptcy 
of  A.  transfers  the  bill  to  C.  an  innocent 
indorsee.  The  plaintiff  was  allowed  to 
recover,  with  liberty  to  move.  Rams' 
botham  and  othersy.  Cator,  1  Stark.  228. 
EUenborough,  C.  J.  1816. 

34.  One  partner  has  no  impUed  au- 
thority to  bmd  another  by  a  guarantee 
of  the  debt  of  a  third  person  given  in  the 
name  of  the  firm.    Duncan  v.  Lowndes 


f22 


PARTNERS, 


and  Bateman  fBatesonJ^  3  Campb.  478. 
£l]enborough»  C.  J.  1813. 

35.  But  a  subsequent  parol  acknow- 
ledgment is  evidence  of  such  an  autho- 
rity.    Ihid» 

N.  The  4th  section  of  the  statute  of 
frauds  does  not  require  the  agent  to  be 
authorized  m  writing. 

36.  A.  draws  and  indorses  a  bill  in 
blank  in  tl^e  firm  of  A.  B.  and  C.  for  the 
purpose  of  raising  m<mey  for  the  part- 
nership.  The  bill  is  filled  up  and  nego- 
tiated by  a  clerk  af^er  the  death  of  A. ; 
B.  and  C.  are  liable  to  a  bond  fide 
holder.  Usher  and  another  ▼.  William 
Dauncey  and  others^  4  Campb.  97.  £1- 
lenborough,  C.  J.  1814. 

37.  A  dormant  partner  may  be  made 
a  co-defendant  with  the  party  who  made 
the  contract.  Orellier  v.  Neale  and 
ot^ert,  Peake,  146.  Kenyon,  C.  J.  1792 

38.  If  the  defendant  call  a  witness  to 
prove  that  the  goods  for  which  the  ac- 
tion is  brought,  were  furnished  on  the 
credit  and  for  the  use  of  the  latter,  the 
plaintiff  cannot,  by  merely  suggesting 
that  the  witness  is  a  partner,  render  him 
incompetent.  Birt  v.  Hood,  1  Esp.  20. 
Kenyon,  C.  J.  1793. 

39.  But  if  it  be  admitted  that  he  is  a 
partner,  he  cannot  be  examined  even  to 
charge  himself  without  a  release  from 
the  defendant.  Yowig  v.  Baimer^  1 
Esp.  21 ,  and  103.     Kenyon,  C.  J.  1794. 

40.  Money  borrowed  on  the  partner- 
ship account,  by  one  partner,  for  the 
purpose  of  defraying  his  expences  whilst 
transacting  the  busmess  of  the  house,  is 
a  charge  upon  the  whole  firm.  Roth- 
well  V.  Humphreys  and  Howell^  1  Esp. 
406.     Kenyoa,  C.J.  1795. 

And  see  Dig.  17,  2,  12 ;  tWrf.  17,  2, 
52,  4 ;  ibid.  17,  2,  61 ;  Pothier,  Traitfe 
du  Contrat  de  Society,  chap.  7.  num. 
127,  8. 

41.  Where  one  partner  clandestinely 
indorses  in  the  name  of  the  firm,  an  in- 
dorsee with  notice  cannot  recover  in  a 
joint  action.  Arden  v.  Sharpe  and  Cnl- 
$on,  2  Esp.  524.     Kenyon,  C.  J.  1 797. 

42.  A.  draws  a  bill  in  the  firm  of  A. 
and  B.  to  the  order  oi  C.  in  satisfacticui 
of  a  debt  due  from  A.  to  C.  who  has  no 
notice  of  the  non-concurrence  of  B«  C. 
<oaimot  recover  against  A.  and  B.  Green 
▼.  Detddn.  and  oUier$^  2  Stark.  347. 
Bllenboiough,  C.  J.  1818. 


And  seo  Shirreff  ▼,  Wilbei^  1  Bast^ 
48  ;  RzdUy  v.  Taylor,  13  East,  175,  9. 

43.  But  a  bill  drawn  on  a  firm  and 
accepted  by  one  partner  in  his  own 
name,  binds  the  partnership  in  the 
hands  of  a  bond  fide  indorsee,  though 
the  consideration  for  the  acceptance  be 
a  separate  debt.  JVells  v.  Masterman 
et  alu  2  Esp.  731.   Kenyon,  C.  J.  1799. 

44.  The  drawing  and  accepting  of 
such  bill  being,  however,  a  fraud  upon 
the  other  partners,  it  is  void  in  the 
hands  of  the  drawer.     Ibid. 

45.  Where  one  joint  trader  buys 
goods,  and  instead  of  brining  them  to 
the  shop  converts  them  to  his  own  use, 
the  partnership  is  liable;  unless  the  sel- 
ler were  privy  to  the  fraud.  Band  v. 
Gibson  and  Jephson,  I  Campb.  185. 
Ellenborough,  C.  J.  1808. 

And  see  WUlett  v.  ChamherSf  Cowp. 
814;  D.  17,2,74. 

46.  A.  advances  money  to  B.  on  a 
note  drawn  by  him  in  the  firm  of  B.  and 
C.  after  notice  from  C.  that  he  will  not 
be  answerable  for  B.'s  engagement.  A. 
cannot  recover  in  a  joint  action,  though 
the  money  appear  to  have  been  applied 
to  partnership  purposes.  Lord  Galway 
V.  Matthew  and  Smithson^  1  Campb, 
403.     Ellenborough,  C.  J.  1808. 

47.  A.  being  indebted  to  B.  and  C. 
as  partners,  allows  the  amount  upon  the 
settlement  of  a  private  account  between 
himself  and  C.  and  takes  a  receipt  from 
C.  for  the  partnership  demand ;  this  is 
a  good  discnarge.  Henderson  and  Smith 
V.  Wild,  2  Campb.  561.  Ellenborough, 
C.  J.  1811. 

And  see  Appendix. 

48.  But  if  after  an  advertisement  in 
the  gaiette,  announcing  a  dissolution  of 
the  partnership  between  B.-  and  C.  and 
requiring  debts  to  be  paid  to  the  former 
only,  such  a  receipt  be  given  by  C. 
dated  before  the  dissolution,  of  partner* 
ship,  it  is  fraudulent  and  void.     Ibid. 

And  the  court  of  K.  B.  refused  a 
rule  to  set  aside  a  verdict,  found  for  the 
plaintiffs  in  conformity  to  his  lordship's 
direction.     Ibid, 

49.  One  partner  possesses  no  general 
authority  under  a  power  of  attcmiey 
granted  to  his  co-partner.  Edadston  v. 
Wright,  Bart.  1  Campb.  88.  Ellen- 
borough, C.  J.  1807. 

And  see  Parherv.  KeU^  ISalk.  96; 
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S.  C.  1  Lord  Raym.  658 ;  Comber's 
case,  9 Ca.  Rep.  76  a;  Warner  v.  Har- 
aravef  2  Roll.  Rep.  393;  2- Oh.  cases, 
202. 

50.  A.  and  B.  are  partners ;  A.  gives 
notice  to  a  creditor  not  to  deliver  goods 
without  A.'s  concurrence.  To  recover 
for  goods  sold  after  this  notice,  it  must 
be  to  shew  that  A  adopted  the  sale  or 
derived  benefit  from  the  delivery.  Wtllis 
▼•  Dvion^  1  Stark.  164.  EUenborough, 
C.  J.  1816. 

C«  Dissolution  op  partnership. 

51.  General  notoriety  of  the  dissolu- 
tion of  a  partnership  is  not  sufficient  to 
discharge  the  seceding  partner  from 
af^r-Ynade  contracts,  where  no  notice 
has  been  inserted  in  the  gazette.  Gra- 
ham  and  another  y.  Thompson  and  ctn- 
other,  Peake,  42.     Kenyon,  C.  J.  1 791. 

52.  And  with  respect  to  persons  who 
have  dealt  with  the  firm,  an  advertise- 
ment in  the  gazette  is  not  sufficient. 
JNotice  should  be  sent  to  them  indivi- 
dually. Graham  v.  ifope,  Peake,  154. 
Kenyon,  C.  J.  1792. 

And  see  1  Siderf.  127. 

53.  Where  there  have  been  no  pre- 
vious dealings,  an  advertisement  in  the 
gaxette  is  presumptive  evidence  of  no- 
tice. Godfrey  v.  TurvhuU  and  another, 
I  Esp.  371.     Kenyon,  C.  J.  1795. 

54.  From  another  report  of  the  same 
case,  however,  it  would  seem,  that  the 
jury  were  (firected  to  consider  the  point 
merely  with  reference  to  the  probability 
of  the  plaintiff's  having  seen  the  ga- 
zette, putting  it  on  the  same  footing  as 
any  other  newspaper,  h  appears  also, 
that  the  plaintiff  received  the  note  im- 
mediately from  the  fraudulent  partner. 
Godfrey  v.  Maoauley  a$id  another, 
Peake,  155,  n.    Kenyon,  C.  J.  1795. 

55.  And  it  seems  to  have  been  held 
that  notice  in  the  eazette  is  in  no  case 
sufficient,  unless  trom  other  circum- 
stances the  jury  infer  that  the  party  saw 
the  gazette.    Ihid» 

56.  But  proof  that  the  plaintiff  habi- 
tually takes  in  a  certain  newspaper,  is 
evidence  to  go  to  the  jury  that  the 
plaintiff  had  notice  of  a  dissolution  of 
partnership  announced  in  such  paper. 
JeMw  V.  mtzard  and  another,  1  Stark. 
418.    EllenboTOUgh,  C.  J.  181& 


57.  Notice  bv  a  partner  that  the  part- 
nership **  has  been  dissolved,**  is  evi- 
dence of  the  dissolution  as  against  him, 
although  the  partnership  articles  require 
a  dissolution  by  deed.  Doe  d.  Waiih^ 
man  v.  Miles,  1  Stark.  181.  Ellenbo- 
rough,  C.  J.  1816. 

58.  Upon  the  dissolution  of  the  part- 
nership between  A.  and  B.,  the  latter  is 
entrusted  with  the  settlement  of  affairs. 
He  cannot  indorse,  in  the  name  of  the 
firm,  a  security  which  formed  part  of 
the  joint  effects.  Abel  and  another  v. 
Sutton,  3  Esp.  108.  Kenyon,  C.  J. 
1800. 

S.  P.  iCilgour  v.  Fmlayson^  1  H.  BL 
155. 

59.  Nor  would  A.  be  liable  thdugh 
the  money  obtained  upon  negotiating 
the  securi^  had  been  applied  m  licjui- 
dation  of  the  partnership  debts.     Ibtd. 

S.  P.  Kilgour  v.  FhUaysan,  1  H.  BL 
155. 

60.  And  semble,  that  A.  would  not 
have  been  liable  upon  such  an  indorse- 
ment, though  made  whilst  the  partner- 
ship subsisted,  if  the  security  nad  not 
been  n^otiated  until  after  the  dissolu- 
tion,   lind. 

61.  A  person  who  retires  from  a  part- 
nership without  giving  notice  in  the 
gazette,  and  suffers  his  name  to  remain 
m  the  firm,  is  liable  for  the  engagements 
of  the  firm,  with  a  party  whose  dealings 
began  subsequently  to  the  dissolution 
of  partnership,  provided  he  had  no  no- 
tice of  the  circumstances.  Parkin  v. 
Carruthers  et  alt.  3  Esp.  248.  Le  Blanc, 
C.J.  1800. 

62.  But  where  after  notice  of  disso- 
lution, published  in  the  gazette,  and  sent 
rotmd  to  the  proper  parties,  one  of  the 
partners  carries  on  business  under  the 
old  firm,  the  secedii^  partners  are  not 
bound  to  apply  for  an  injunction ;  nor 
are  they  Haole  to  a  party  who  was  igi 
norant  of  the  dissolution  of  partnership, 
unless  it  appear  that  they  have  inter- 
fered in  the  ousiness  or  authorized  the 
use  of  their  names.  Newsome  v.  W» 
Coles,  G.  Coles,  and  C.  Coles,  2Campb. 
617.    EUenboTOugh,  C.  J.  1811. 

63.  An  alteration  in  the  printed 
cheques  is  a  suffident  notice  of  a  change 
in  the  firm  of  a  bankiiu;-house  to  custo- 
mers who  have  used  the  new  dieaues. 
Barfoot  and  oViers  v.  GoodeMemd  omersn 
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3  Campb.  147.    EUenborough,  C.  J. 
1811. 

64.  A  notice  of  the  dissolution  of  a 
partnership  constituted  by  deed  is  suf- 
ficient evidence  of  the  dissolution 
as  against  the  parties  signing  it  Doe  d. 
Waxthman  and  others  v.  MUeSy  4  Campb. 
373.     Ellenborough.  C.  J.  1816. 

65.  Where  the  minute  for  advertising 
a  dissolution  of  partnership  in  the  Ga- 
xeitCj  signed  by  tne  parties  and  attested, 
is  pit)duced  as  evidence  of  an  actual  dis- 
solution, itreouires  an  agreement  stamp. 
Ma\tY.  SmitJi,  1  Esp.  283.  Kenyon, 
C.  J.  1795. 

66.  A  dormant  partner  whose  name 
has  never  been  announced,  may  with- 
draw from  the  concern  without  making 
the  dissolution  of  partnership  publicly 
known.  Evans  v.  Dr^immond,  4  Esp. 
89.     Kenyon,  C.  J.  1801. 

67.  But  if  the  acting  partner  state 
the  existence  of  the  partnership  to  a 
party  who  deals  with  tne  firm,  the  dor- 
mant partner  is  liable  until  such  party 
has  notice  of  the  dissolution.    Ibid, 

68.  Although  the  communication 
were  made  after  the  partnership  had  in 
fact  ceased.     Ibid. 

69.  The  plaintiff  is  privy  to  an  in- 
tention of  A.  and  B.  to  dissolve  their 
partnership,  which  is  in  the  course  of 
execution.  In  an  action  founded  upon  a 
supposed  subsequent  partnership  trans- 
action, the  plaintiff  must  shew  tnat  the 
intention  was  abandoned.  Patersony. 
Zachariah  andAmoldy  1  Stark.  71.  El- 
lenborough, C.  J.  1815. 

70.  T^ere  A.  and  B.  give  their  ac- 
ceptance for  goods  furnished  on  their 
jomt  credit,  and  after  ^  dissolution  of 
partnership,  the  holder  and  vendor  take 
the  separate  bill  of  A.  as  a  renewal  of 
the  former  bill,  B.  is  discharged.  Ihid^ 
and  Reed  v.  White  and  others^  5  Esp. 
122.  Ellenborough,  C.  J.  1804.  Smith 
v«  De  SilvQy  Cowp.  469. 

71.  Secusy  where  the  separate  bill  is 
given  merely  as  a  collateral  security. 
Bedford  v.  Deakin,  2  Stark.  178.  El- 
lenborough, C.  J.  1817.  2  B.  &  A.  210. 

72.  A  partnership  created  by  articles, 
not  under  seal,  which  contain  an  agree- 
ment for  a  partnership  deed,  may  be 
dissolved  at  pleasure.  Radtstraiw  v. 
Imber,  Holt,  368.  Gibbs,  C.  J.  1816. 

73.  Where  an  account  is  taken  at 


the  dissolution  of  a  partnership,  assump^ 
sit  will  lie  for  the  balance,  without  an 
express  promise.  AacJtstraw  v.  Jmber, 
Holt,  368.     Gibbs,  C.  J.  1816. 

D.  Pleadings  by  partners. 

D.  (a)  In  actions  by  partners. 

74.  Assumpsit,  by  partners  holders 
of  bills  indorsed  in  blank,  and  held  that 
it  is  unnecessary  to  prove  their  partner- 
ship, or  any  joint  title.  Rordasnz  and  an- 
othery  V.  Leachy  1  Stark.  446.  Ellen- 
borough, C.  J.  1816. 

75.  An  aflter-taken  partner  cannot 
sue,  though  by  the  articles  of  partner- 
ship, he  is  to  have  a  share  in  past  trans- 
actions. fFilsfordy  et  alt,  v.  Wood,  1 
Esp.  182.     Kenyon,  C.  J.  1794. 

S.P.  Dig.  17,  2,  3.  And  see  Young 
V.  Hunter^  4  Taunt.  582. 

76.  The  nonjoinder  of  a  dormant 
partner,  as  a  co-plaintiff  is  no  ground  of 
nonsuit  Leveck  and  Pollard  v.  Shajioey 
2  Esp.  468.     Kenyon,  C.  J.  1796. 

S.  P.  Lloyd  V.  Archbowle,  2  Taunt. 
324  ;  Maumany.  GilleU,  ibid.  325,  n. 

N.  And  qu.  whether  making  the  dor- 
mant partner  a  co-plaintiff,  would  not 
have  been  a  misjoinder  ?  vide  diet,  per 
Mansfield,  C.  J.  2  Taunt.  327. 

And  see  Lticas  v.  De  la  Cour^  1  M. 
&  S.  249;  Matthews,  ex  parte,  3  V.  & 
B.  125. 

77.  Althouehthedormant  partner  be 
joined,  the  defendant  may  set  off  a  debt 
owing  to  him  from  the  ostensible  partner 
only.  Stacey  Ross  et  alt,  v.  Decy,  2  Esp. 
469,  n.     Kenyon,  C.  J.  1789.  - 

S.  C.  7  T.  R.  361,  n. 

78.  A  surviving  partner  may  declare 
generally  upon  a  contract  entered  into 
with  him  and  his  deceased  partner,  as 
upon  a  contract  made  with  himself  alone. 
Ditchbum  v.  Sprackliuy  and  others,  5 
Esp.  31.     Ellenborough,  C.  J.  1803. 

Ace.  Read's  case,  Savile  92,  pi.  171 ; 
Co.  Litt.  37  b ;  Brereton  et  ux.  v. — Noy*s 
Rep,  135;  2  Vin.  Abr.  Actions  (Join- 
der). Dd.  pi.  16 ;  Hyat  v.  Hate,  Com- 
berb.  383,  recognized  2  T.  R.  479 ;  Rh 
chardsv.  Heather,  1  B.  &  A.  29. 

Cont.  2  Wms.  Saund.  121.  n.  1 ;  2  M. 
&  S.  25.  per  Le  Blanc,  J. 

Contra  as  to  de^^laration  gainst  a 
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surviving  partner.  TtHard  v.  Wiarcup^ 
2  Mod.  279,  280;  Spaldtng  v.  Mure, 
6  T.  R.  363,  5;  Com.  Dig.  Abate- 
ment,  F.  8. 

And  see  1  Wms.  Saunders,  291,  f,  g ; 
Greenway  v.  Homhlow,  Hardres,  221 ; 
F.  N.  B.  556,  Note  b ;  Holdwich  v. 
Chafe,  Aleyn,  41 ;  5  Ves.  295 ;  post, 
Variance. 

N.  A  surviving  feoffee  may  plead  a 
feoffment  to  himself,  without  naming 
his  joint  feoffee,  Co.  Lit.  185 ;  ihid.  37 
b;  I  Tho.  Co.  Lit.  609,  749;  F.N.B. 
219,  B;  Harrison  v.  Belsey,  T.  Raym. 
413. 

79.  But  a  surviving  lessor  cannot  re- 
cover on  a  count  for  use  and  occupation 
in  which  his  deceased  co-lessor  is  not 
named.  Lazartis  v.  Simmonds.  Abbott, 
J.  London,  6  May,  1818,  MSS. ;  S.  C.  by 
the  name  of  Israel  v.  Simmons,  2 
Stark.  356. 

And  the  court  refused  a  rule  to  set 
aside  nonsuit,  on  the  ground  that  the 
plaintiff  should  either  have  declared  as 
surviving  lessor,  or  have  stated  that  the 
defendant  was  indebted  to  the  plaintiff 
for  use  and  occupation  by  the  sufferance 
of  plaintiff  and  of  the  deceased.    Ibid. 

Ace.  per  Littleton,  M.  14,  E.  4.  fo.  1, 
pL  5  ;  S.  P.  Anno  8,  E.  2.  Itin.  Can. 
Fitz.  Entre,  77. 

80.  A.  and  B.  are  joint  tenants  of  a 
form  and  stock.  A.'s  interest  in  the 
stock  is  taken  in  execution  and  sold  to 
C.  Held,  that  C.  stands  in  the  shoes  of 
A.  and  cannot  maintain  an  action  for 
money  had  and  received  against  B.  who 
sells  the  whole  stock.  Leigh,  gent.  v. 
Bradford.  Abbott,  J.  Devon  Spring  As- 
sizes. 1818. 

D.  (b)  In  actions  against  partners. 

81.  An  attorney  is  not  culpable  in 
neglecting  to  file  a  plea  of  nonjoinder  in 
abatement  eipressly  for  delay.  John- 
son, gent.  v.  Alston,  1  Campb.  176. 
Ellenborough,  C.  J.  1808. 

E.   Proceedings  by  one  partner 

AGAINST  ANOTHER. 

82.  Ejectment  on  the  demise  of  one 
oopartner  against  another,  after  disso- 
lutiovi  of  partnership,  ibr  a  house  agreed 
to  be  occupied  by  the  partners  during  its 


continuance,  lies  without  notice  to  quit. 
Doe  d.  Waithman  v.  Miles,  1  Stark.  181. 
Ellenborough,  C.  J.  1816. 

And  see  ante.  Action,  E.  (a). 

83.  A.  and  B.  being  partners,  a  bill 
is  indorsed  to  A.  in  respect  of  a  par- 
ticular partnership  transaction.  A. 
indorses  it  to  B.  who  indorses  over,  and 
promises  A.  that  if  the  latter  will  take 
up  the  bill  when  dishonoured,  he  will 
pay  him  one  half  of  the  amount.  This 
IS  not  such  an  insulated  transaction  as 
will  entitle  A.  to  maintain  assumpsit 
against  B.  Rohson  v.  Curtis,  1  Stark. 
78.     Ellenborough,  C.  J.  1815. 
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A.  Description  op  the  invention 

IN  THE  letters  PATENT. 

B.  Form  op  specification. 
C.  Inrolmbnt. 

A.    DESCRIPf  K>N  OF  THE  INVENTION 
IN  THE  LETTERS  PATENT. 

1.  A  patent  "  for  an  improved  me- 
thod of  lighting  cities,  towns,  and  vil- 
lages," is  too  general,  where,  from  the 
specification,  it  appears  that  the  inven- 
tion consists  merely  in  the  improvement 
of  an  old  street  lamp.  Lora  Cochrane 
V.  Smethurst,  1  Stark.  208.  Le  Blanc, 
J.  1815. 

B.  Form  op  specification. 

2.  A  patent  is  void,  if  the  specification 
omit  an  ingredient  used  by  tne  inventor 
for  expediting  the  process.  Wood  and 
others  v.  Zimmer  and  others^  Holt,  58. 
Gibbs,  C.  J.  1815. 

3.  Or  if  the  article  has  been  publicly 
sold  by  the  inventor  before  he  obtained 
his  patent.     Ibid. 

4.  Where  a  patent  is  obtained  for  an 
improvement,  a  specification  not  distin- 
guishing what  is  new  from  what  is  old, 
is  bad.  Macfarlane  v.  Price,  1  Stark. 
199.     EUenborough,  C.  J.  1816. 

But  see  Harmer  v.  Playne,  1 1  East, 
1 01 ;  Bovill  V,  Moore,  2  MarehaU,  211. 
Q 
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5.  And  althoiigh  an  inventor  intro- 
doce  a  new  or  extend  an  old  principle, 
yety  if  his  specification  be  limited  to  the 
old  principle^  the  patent  is  void.  JL  v. 
Ctuter,  1  Stark.  354.  Ellenborough, 
C.  J.  1816.  Post  Penal  Action, 
pL  16. } 

C.  Inbolmbnt. 

6.  A  proviso  that  a  specification  shall 
be  inrolled  within  one  calendar  month 
next  after  the  date,  which  is  the  10th 
Mavy  IS  satisfied  by  an  inrolment  on  the 
1  Oth  of  June.  Watson  v.  Pears^  2  Campb. 
294.    Ellenborough,  C.  J.  1809. 

S.  P.  Thomas  v.  Tophanh  I>yer,  218, 
b;  Anon,  (but  S.  C.)  F.  Moore,  40; 
Clayton's  case,  5  Co.  1,  b. 


PAUPER. 
(And  see  ante,  Gamb,  pi.  8.) 

1.  Where  a  servant  in  husbandry  is 
seized  with  a  sudden  and  dangerous  ill- 
ness in  a  distant  parish,  the  overseers  of 
that  parish  are  bound  to  support  him. 
Simmons  v.  Wilmott  and  others^  3  Esp. 
91.    EldonrCJ.  1800. 

2.  And  a  stranger  who  takes  care  of 
the  pauper,  without  the  interference  of 
the  parish  officers,  may  recover  from 
them  the  money  he  expends.    Ibid. 

And  see  Atkins  v.  nanwell,  2  East, 
505;  WennaUv.  Adney,  3  Bos.  kVvH 
247,  9;  2  NoU  P.  L.  240.  C<Mit  12. 
Vin.  Abf.  Evidence,  (T.  b.  11.)  pi.  22; 
Ante,  Mastbb  and  servant,  A.  (b). 


PENAL  ACTION. 

(And  see  Attorney,  A.;  Misde- 
meanor, pi.  43;  Non-rbsidbnce; 
Practicb,  N.) 

A.  Cases  thpon  particulab  sta- 
tutes. 

(a)  5  ERx.  cap.  4. 

(b)  5  Eliz.  cap.  9. 

(c)  13  &14  Car.  2.  cl5.>.  12. 

(d)  11  Geo.  11.  cap.  19.  eecU  4. 


(e)  18  Oeo.  II.  cap.  20. 

(f)  25  Oeo.  II.  cap.  36.  sect  2. 

(g)  32  Geo.  JJ.  cop.  28. 
(h)  14  Geo.  III.  cap.  49. 

(i)  14  Geo.  UJ.  cap.  78.  led.  67. 
(k)  22  Geo.  III.  cap.  47. 
(1)  28  Geo.  III.  cap.  52. 
(m)  29G€o.III.cap.2e.s.\Z. 
(n)  37  Geo.  IIL  cap.  73. 
(o)  38  Geo.  IIL  cap.  71.  secL  2. 
(p)  49  Geo.  III.  cap.  126.  s.  6. 

B.  Pleadings. 
C.  Evidence. 

A.   Cases  upon  particular  sta- 
tutes. 

A.  (a)  5  Eliz.  cap.  4. 

(And  see  post,  A.  (c).)    ' 

1.  A  person  who  has  condncted  the 
business  of  a  manufacturer  for  seven 
years  as  managing  clerk,  thoueh  never 
engaged  in  the  manual  labour  m  the  bu- 
siness, is  entitled  to  exercise  the  trade 
himself.  Smith  v.  Comwmy  of  At* 
mourers  and  Braziers  of  the  Citg  of 
London,  Peake,  148.  Kenyon,  C  J. 
1792. 

And  see  1  Saund.  312,  n.  1 ;  Keeti  v. 
Dormay,  15  East,  161. 

2.  In  debt  for  using  a  trade  without 
having  served  an  apprenticeship,  the 
whole  time  laid  in  the  declamtion  need 
not  be  proved,  provided  it  be  averred 
that  the  defendant  forfeited  40b.  for 
every  month.  Powell^  qui  tarn  v.  Far-^ 
mer,  Peake,  57.    Kenyon,  C.  J.  1791. 

3.  A  master  sawyer  employ  a  person 
in  his  trade  who  has  never  before  worked 
in  it,  under  a  parol  agreement  to  teach 
him  the  business  in  consideration  of  a 
future  premium,  without  anystipulatioa 
as  to  time,  and  to  pay  him  weekly 
waees.  This  is  not  an  apprentioeship 
within  5  Eliz.  cap.  4.  sect.  31.  so  as  to 
protect  the  employer  firom  the  penalty 
of  set^g  to  work  in  his  trade  a  peison 
who  has  not  been  brought  up  or  served 
therein  set>en  years  as  an  apprentice. 
Beale,  qui  tarn  v.  Geale,  2  Cu&pb.  1. 
Ell^boiough,  C.  J.  1809. 

4.  A  peisoQ  is  not  liable  to  penakicft 
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as  exereisiQg  a  trade  without  having 
served  an  a{)prenticeship,  provided  such 
trade  be  inciaental  to  his  general  busi- 
ness, and  carried  on  by  persons  who 
have  served  a  regular  apprenticeship  to 
it,  Cknaardy,  A/a6erZcv»  2  Campb.  127. 
Elknborough,  C.  J.  1810. 

5.  S.  P.  said  to  have  been  ruled  by 
Lawrence^  J.    Ibid, 

6.  Thus  a  coachmaker  who  has  not 
served  an  apprenticeship  to  the  trade  of 
a  blacksmith,  may  employ  regular  jour- 
neyfnen  blacksmiths  in  making  the  iron 
work  of  coaches.     Ibid. 

7.  So  a  master  carpenter  may  employ 
joumeymen  sa^^ers.    Ibid. 

8.  In  debt  gm  torn  for  setting  a  person 
to  jwork  in  the  trade  of  a  sawyer,  who 
has^  not  served  an  apprenticeship,  if 
that  business  appe^  to  have  been 
merely  auxiliary  to  the  trade  actually 
carried  on,  the  variance  is  fatal.  -Spen- 
cer, ^t  tarn  V.  Mann  and  othersy  5  Esp. 
110.     Ellenborough,  C.  J.  1804. 

9.  But  sembUf  that  a  mere  misde- 
scription of  the  trade  of  the  party  who 
sets  the  unqualified  person  to  work,  is 
immaterial.    Ibid. 

And  see  Beach  v^  Turner^  4  Burr. 
2449. 

10.  In  an  action  for  setting  to  work  a 
journeyman  who  has  not  served  an  ap- 
prenticeship, the  plaintiff  cannot  reco- 
ver such  part  of  the  penalties  as  were 
completely  incurred  a  year  before  action 
brought,  though  the  defendant  continued 
to  employ  the  journeyman  within  the 
year;  each  month's  employment  being  a 
distinct  offence,  and  the  bringing  of  the 
action 'limited  to  one  year  after  the  of- 
fence committed.  Evans^  qui  tam^  v. 
Huntety  2  Campb.  293.     Ellenborough, 

c.  J.  i8oa 

11.  The  business  of  a  coachmaker 
may  be  followed  without  having  served 
an  apprenticeship,  as  this  trade  was  un- 
known w  Engl^kl  when  the  statute 
TOssed.  Pride,  qui  tarn,  v.  Stubbs,  2 
Campbu  397,  and  6  Esp.  131,  S.  C. 
EUedbwouch,  C.  J.  1810. 

12.  Sewwle,  that  the  court  will  deter- 
mine whether  the  trade  stated  in"  the 
xleclaration,'is  within  the  statute  or  not: 
Ibid. 

Aad  see  1  Sauncl.  31 2,  a. ;  Com.  Dig. 
Trade,  D.  5 ;  Cro.  Car.  4^,  Rex  v. 


13.  To  employ  a  journeyman  who 
has  not  served  an  apprenticeship,  in  any 
substantive  part  of  the  business  of  a 
bookbinder,  is  a  violation  of  the  statute, 
though  such  person  be  wholly  unac- 
quainted with  the  other  stages  of  the 
business.  Pratt,  qui  tarn,  v.  Fraser  and 
another,  3  Campb.  14.  Ellenborough, 
C.J.  1811. 

14.  The  trade  of  a  bookbinder  being 
known  in  England  previously  to  5  Eliz. 
is  within  the  statute,  notwithstanding  a 
material  alteration  has  taken  place  as  to 
the  mode  of  carrying  it  on.     Ibid. 

15.  Where  the  trade  is  not  specified 
in  the  statute,  it  is  incumbent  on  the 
plaintiff  to  prove,  by  books  or  other 
evidence,  that  it  existed  in  England  be- 
fore the  passing  of  the  act.  Martins,  qui 
tarn  V.  Galloway,  3  Campb.  121.  El- 
lenborough, C.  J.  1^11. 

16.  A  new  trade,  founded  upon  a 
modem  invention,  does  not  fall  within 
the  statute,  though  some  of  its  interme- 
diate operations  be  mentioned  in  the 
act.     Ibid. 

17.  A  person  does  not  incur  a  penalty 
under  5  Eliz.  cap.  4.  s.  41.  who  em- 
ploys an  unqualified  journeyman,  unless^ 
it  appear  that  he  knew  that  he  was  un- 
qualified, or  neglected  the  means  of  in- 
formation. Holden,  qui  tarn  v.  Lawfie^ 
3  Campb.  188.  Ellenborough,  C.  J. 
1812. 

18.  The  penalty  is  not  incurred  unless 
the  unqualified  person  be  employed 
during  one  entire  month  in  the  same 
county.  Cunningham,  qui  tarn,  v.  Wat" 
son,  3  Campb.  249.  Ellenborough, 
C.J.  1812. 

19.  And  it  was  ruled  that  if  a  trade, 
exercised  by  an  unqualified  person,  be 
not  continued  during  a  whole  month, 
the  penalty  does  not  attach.  Rex  v. 
Bamett,  3  Campb.  344.  Ellenborough, 
C.  J.  1812. 


'A.  (b)  5  EHz.  cap.  9*  #.  12. 

20.  No  action  lies  against  a  witness 
for  not  attending  upon  a  sul^pceaa,  un- 
less the  cause  were  called  on  and  the 
jury  swom.  Bland  v.  Sux^ordj  Feake, 
n.    Kenyon,  C.  J.  1791. 

And  see  HaUet  v.  Mears,  13  £art»  15. 

Q2 
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A*  (e)  13  and  14  Car.  2.  cap.  15.  sect 
12. 

21.  An  executor  continuing  the  trade 
of  his  testator  solely  for  the  benefit  of 
the  widow  and  children,  who  does  not 
take  any  active  part  in  the  conducting 
of  the  business,  is  not  liable  to  the 
penalty  of  40s.  per  month,  provided 
against  **  persons  who  shall  dtredly  or 
«*  indirectly  use,  exercise,  continue^  or 
*^  set  up  the  trade  of  a  silkthrower 
**  within  this  realm  of  England,  unless 
*<  such  as  are  or  shall  be  apprentices  to 
**  the  said  trade,  or  shall  have  served 
«•  seven  years  apprenticeship  thereto  at 
•*  the  least"  Meazcan  v.  Tearsallf  6 
Esp.  1.    Ellenborough,  C.  J.  1806. 

And  see  1  Saund.312,n.  1;  Raunard 
v.  Chase,  1  Burr.  2;  S.  C.  2  Wilson, 
40 ;  ante,  A.  (a). 

A.  (d)  11  Geo.  II.  cap.  19. 8.  4. 

22.  A  landlord  may  sue  in  the  supe- 
rior courts  for  the  penalty  enacted  by  1 1 
Geo.  II.  c.  19.  although  the  value  of  the 
goods  be  under  501.  in  which  case  a  sum- 
mary remedy  is  given  before  justices  of 
the  peace.  Horsefall  v.  Davy^  Holt, 
147.    Gibbs,  C.  J.  1816. 

And  see  Distress,  A,  (b). 

A.  (e)  18  G.II.  c.  20.  qualification  of 

magistrates.  • 

23.  In  an  action  for  the  penalty  in- 
curred by  acting  as  a  magistrate  wiUiout 
beine  qualified,  die  defendant  is  not  en- 
titled to  notice  of  action.  Wright  v. 
Hoftofs  Hok,  468.  Wood,  B.  York, 
1816.    See  post.  Pleading,  pL  17. 

A.  ({)  25  Geo.  IL  cap.  36.  s.  2. 

24.  A  house  kept  for  dancing,  to 
which  pjereons  are  mdiscriminately  ad- 
mitted, is  within  the  statute,  though  the 
parties  merely  dance  for  their  own 
amusement.  Clarhe  v.  Searle,  1  Esp. 
25.    Kenyon,  C.  J.  1793. 

25.  A  room  in  which  musical  per- 
formances are  r^ularly  exhibited, 
thoi^h  it  be  not  kept  expressly  or  solely 
for  Siat  purpoM,  requires  a  Ucenoe* 


Bellis  V.  Beai,  2  Esp.  592.    Kenyoo^ 
C.  J.  1797. 
*S.  C.  not  S.  P.  Tidd,  555. 

26.  A  room  kept  for  dancmg,  to  which 
no  persons  are  admitted  but  SH&serAtrr 
ana  their  friends,  need  not  be  licensed. 
Bellis  V.  BurghaU,  2  Esp.  722.  Ken- 
yon, C.J.  1799. 

27.  But  the  penalty  attaches  if  money 
be  taken  at  the  door,  though  the  de- 
fendant, the  occupier' of  the  nouse,  have 
no  share  in  the  profits.  Archer  v.  Wil' 
lingrice,  4  Esp.  186.  Ellenborough, 
C.J.  1802. 

28.  The  penalty  under  25  Geo.  III. 
cap.  36.  is  not  incurred  hv  a  person  who 
merely  allows  a  room  in  his  nouse  to  be 
used  K>r  the  purpose  of  dancing,  during 
a  particular  lestival.  ShuU  v.  Lewis,  5 
Esp.  128.    Ellenborough,  C.  J.  1804. 

A.  (g)  32  Geo.  II.  cap.  28.  fLord^ 
Act.) 

29.  In  an  action  against  a  sheriff's 
officer,  for  the  penalty  incurred  by 
taking  an  excessive  fee  upon  an  anest, 
the  plaintiff  must  prove  tnat  a  table  of 
fees  has  been  made  out  in  pursuance  of 
the  statute,  32  Geo.  II.  cap.  28.  s.  2. 
JaqxtesY.  Whitcornb  et  alt.  1  Esp.  361. 
Kenyon,  C.  J.  1795. 

30.  S.  P.  ruled  in  Hannam  v.  Orme- 
rod.  1  Esp.  362,  n.  Macdonald,  C.  B. 
Maidstone,  1795. 

S.  P.  Martin  v.  Slade,  2  N.  R.  59. 

31.  In  action  against  a  bailiff  for  ex- 
tortion, if  the  plaintiff  fiail  upon  die 
counts  for  the  penalties,  he  may  recover 
the  excessive  payment  under  a  count  for 
money  had  and  received.  Locell  v. 
Simpson,  3  Esp.  153.  Kenyon,  C.  J. 
1800. 

Sed  vide  Martin  v.  Slade,  2  N.  R.  59. 

A.  (h)  14  Geo.  III.  cap.  49,  secL  1,  32. 

32.  The  superintendent  of  an  unli- 
censed mad-house  is  liable  to  the  pe- 
nalties of  500L  though  merely  a  servant. 
Budd  V.  Mary  Foti&s,  3  Campb.  404. 
Ellenborough,  C.  J.  1813. 

33.  To  prove  the  plaintiff  treasurer 
to  the  college  of  physicians,  it  is  suffi- 
cient to  produce  the  annals  of  the  co- 
mitia  majora  recordii^   bis  appoint* 
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ment,  and  to  prove  Uuit  he  has  since 
acted  as  treasurer.    Pnd. 

A.  (i)  14  Geo.  III.  cap.  78.  sect.  67. 

34.  The  penalty  on  every  master- 
workman,  or  other  pe^on  who  huildsy 
or  causes  to  be  huilt^  any  house,  &c. 
without  giving  notice  to  the  surveyor  of 
the  distncty  does  not  attach  upon  a  per- 
son who  is  merely  the  proprietor  of  the 
house^  Meymot  v.  SouOigate^  3  jBsp 
223.     Kenyon,  C.  J.  1800. 

A.  (k)  22  Geo.  III.  cap.  47. 

(And  see  ante.  Assumpsit,  pi.  92,  93; 

post  pL  47,  8,  9, 50.) 

35.  Only  one  penalty  is  incurred  hy 
insurii^  several  lottery  tickets  at  one 
time.  Holland f  miitam  v.  Duffin,  Peake, 
58.     Kenyon,  C.  J.  1791. 

36.  But  where  the  insurances  are  ef- 
fected at  different  times,  thoi^h  on  the 
same  day,  distinct  penalties  attach.  Pnd, 

Ace.  Brook  V.  MUlikm,  3  T.  R.  509. 
And  see  Game,  A.  (a)  3. 

37.  The  plaintiff  can,  however,  re 
cover  no  more  penalties  than  are  in- 
cluded in  the  affidavit  to  hold  to  hail 
Phillips^  qui  tam  v.  Mendez  da  Costa,  1 
Esp.  34.    Kenyon,  C.  J.  1793. 

A.  (1)  28  Geo.  III.  cap,  52. 

38.  In  an  action  for  the  costs  of  a 
frivolous  petition  against  the  election  of 
a  memher  of  parliament,  the  defendant's 
subscription  to  the  petition  need  not  be 

Proved.     Cleveland^  esq.  v.  Wilson^  esq. 
teke,  106.    Kenyon,  C.  J.  1792. 
See  the  act,  sect  1,  20. 

39.  It  was  also  ruled,  that  no  de- 
mand of  the  costs  need  be  proved.  Ibid. 

Sed  vide  sect  23. 

A.  (n^)  29  Geo.  III.  cap.  20.  sect.  13. 

40.  A  hawker  who  delivers  his  li- 
cence to  his  servant  to  enable  the  latter 
to  sell  his  goods,  upon  which  the  ser- 
vant receives  a  commission,  does  not 
incor  the  penalty  of  40L  as  for  letting 
cntt  to  hxre^  or  lending  the  licence. 
Hodgson^  qui  tam  v.  Flower,  2  Campb. 
288*    EUenboiough,  C.  J.  1809. 


41.  And  the  case  is  not  within  the 
statute.  Chamberlain  qui  tam  v.  Hill, 
2  Campb.  292,  n.  Exchequer,  H.  T. 
1804. 

42.  But  the  servant  might  perhaps 
be  liable  to  the  penalty,  as  for  trading 
without  a  licence,  or  under  colour  of  a 
licence  granted  to  another.  Hodgson  v. 
Flower,  uhi  supra. 

A.  (n)  37  Geo.  III.  cap.  73. 

43.  In  an  action  against  a  master  of 
a  vessel  for  hiring  a  deserter  from  an- 
other ship,  if  articles  were  signed  they 
must  be  produced;  the  prior  eneage-^ 
ment  cannot  be  proved  by  the  parol  tes- 
timony of  the  deserter,  martin  qui 
tam  V.  Greenleaf,  2  Esp.  729.  Kenyon, 
C.  J.  1799. 

A.  (o)  38  Geo.  III.  cap.  71.  sect.  2. 

44.  The  mere  selling  of  a  pirated 
biist,  which  has  some  addition  to  or  di- 
minution from  the  original,  is  not  within 
the  statute.  Gahagan  v.  Cooper,  3 
Campb.  111.  Ellenborough,C.J.  1811. 

45.  And  semhle,  that  from  the  incau- 
tious manner  in  which  this  section  is 
framed,  no  action  can  be  maintained 
against  the  maker  of  a  pirated  cast, 
wnich  is  a  perfect  copy  of  the  original. 
Ibid. 

A.  (p)  49  Geo.  III.  cap.  126.  *.  6. 

46.  A  declaration  allies  that  the  de« 
fendant  advertised  a  proposal  for  a  pro- 
mise to  give.  Sac.  to  any  one  who  would 
procure  A.  B.  a  place  under  govern- 
ment :  the  advertisement  is,  in  fact,  for 
a  proposal  to  receive  a  promise.  The 
words  **  for  a  promise**  are  surplusage: 
the  words  **  under  government**  are 
sufficient,  though  the  language  of  the 
statute  is  ^<  office*  in  the  gm  of  the 
crown."  Clarke  v.  Harveu,  1  Stark*. 
92.    Ellenborough,  C.  J.  1815^ 

B.  PCBADINGfl. 

47.  On  a  declaraticMi  for  penalties 
incurred  by  insuring  *<  in  a  certain  Irish 
lottery,  esUMished  by  a  certain  Irish  aet 
of  parliament,**  the  Irish  act,  thoudi 
unnecessarily  stated>  must  be  prov^ 
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William^  qui  tam  y.  Pulley^  Peake,  51. 
Kenyoo,  C.  J.  1791. 

And  see  ante»  Abatement,  pi.  7 ; 
Bills  and  notes,  pi,  320,  325  ; 
Doctr.  Plac.  163;  Peppin  v.  Solomons^ 
5  T.  R.  496 ;  Willianuon  v.  Allison^  2 
East,  446;  i^  v.  Stevens^  5  East,  244  ; 
1  Smith,  447.  S.  C. 

48.  And  the  defendant  is  not  estop- 
ped hy  the  circumstance  of  his  hating 
effected  the  insurance.  Ihid, 

49.  Declaration  t^ui  tam^  for  insuring 
a  particular  lottery  ticket  at  421. ;  proo^ 
that  this  sum  was  paid  as  the  premium 
for  insuring  that  tickef  oiwiot^^;  the 
Tariance  is  fatal.  Phillips^  qui  torn,  v. 
Mendez  da  Costa^  1  Esp.  59.  Kenyon, 
C.  J.  1793. 

50.  Declaration,  for  insuring  a  lot- 
tery ticket,  without  mentioning  any 
premium ;  proof,  that  the  ticket  was 
msured  at  a  certain  premium ;  this  is  no 
variance.     Ibid. 

51.  Plaintiff  declares  for  a  penalty  for 
a  fraud  in  the  measure  of  coals  pur- 
chased by  A.  and  B.  The  contract  of 
sale  appeats  to  have  been  made  between 
the  defendant  and  A.  B.  and  C,  who 
agreed  to  divide  the  cfuantity  between 
them.  The  variance  in  the  description 
of  the  contract  is  fatal,  though  a  separate 
delivery  was  made  to  A.  and  B.  of  their 
share.  Parish,  qtd  tarn  v.  Burwood  et 
alt.  5  Esp.  33.  Ellenborough,  C.  J. 
1803. 

52.  S.  P.  ruled  in  Everett,  qvi  tam  v. 
TindalU  5  Esp.  169.  Ellenborough, 
G.  J.  1804. 

(And  see  post.  Vendor  and  pur- 
chaser, A  (a) ;  47  Geo.  111.  stat.  2, 
cap.  68.) 

53.  The  offence  of  driving  a  distress 
out  of  the  hundred  is  not  complete  until 
the  cattle  have  entered  the  second  hun- 
dred. Therefore,  if  the  latter  be  situated 
in  a  different  county,  the  venue  must 
be  laid  there,  or  the  plaintiff  will  be 
non-suited  under  21  Jac.  1.  cap.  4.  s.  1. 
Pope,  qui  tam  v.  Davies,  2  Campb.  266. 
Ellenborough,  C.J.  Maidstone,  1809. 

And  see  Piatt  v.  Lokke,  Plowd.  35 ; 
&v.  58.  pi.  125. 


C»  £vii>£n(;e. 

54»  The  writ  may  be  produced  to 


shew  that  the  action  was  brought  witiuii 
the  year,  as  well  after  as  before  the  de- 
fendant has  taken  the  objection.  Maug^ 
ham,  qui  tam  v.  Walker,  Peake,  163. 
Kenyon,  C.  J.  1792. 
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55.  Held,  that  in  assumpsit  on  an 
agreement  to  serve* under  a  penalty  of 
501.  the  juiy  are  to  give  the  real  damages 
sustained,  if  they  tali  short  of  501.  but 
that  they  can  in  no  case  exceed  that 
sum.  Jrilheam  v.  Ashton,  1  Campb.  78. 
Ellenborough,  C.  J.  1807. 

Sedvide  Winter  v.  Trimmer,  1  Bla. 
395;  Harrison  v.  Wright,  13  East, 
343,7. 

See  also  Astley  v.  Weldon,  7  Bos.  k 
Pul.  346;  Smith  v.  Dickenson,  3  Bos.  & 
Pul.  630 ;  Clarke  v.  Gray,  6  East,  564; 
S.  C.  2  Smith,  622,  630. 

56.  Where  the  performance  of  an 
agreement  for  acts  not  consisting  in  the 
payment  of  money  is  enforced  by  a  sti- 
pulation for  the  payment  of  5001.  to  be 
considered  as  liquidated  damages,  or 
sum  of  money  forfeited  or  due  from  the 
party  who  shall  neglect,  &c.  the  jury 
are  bound  to  give  the  whole  5001. 
Barton  v.  Glover,  Holt,  43.  Gibbs,  C. 
J.  1815. 

57.  So  on  a  bond  conditioned  for  the 
payment  of  10001.  in  case  the  obli^r 
resumes  the  business  of  a  cauier. 
Baker  v.  Wehh,  MSS.  Burrough,  J. 
Bridgwater,  1817. 


PERJURY. 

(And  see  Action  onthb  case,  A.  (g); 

B.  (f). 

A.  What  shall  be. 

B.  Pleadings. 

(a)  Form  of  indictmetU, 

(b)  Variaxioe* 

C.  Evidence. 

Di   RemEDT  of  party  OBtBTSDr 


PERJURY. 


231 


A.  What  shall  be. 


!•  Peijury  cannot  be  assigned  upen 
an  assertion,  the  correctness  of  which 
depends  on  the  construction  of  a  deed. 
Rex  V.  Crespignyy  1  Esp.  280.  Ken- 
yon,  C.  J.  1795. 

2.  False  testimony  given  at  a  trial 
npon  an  erroneous  record  is  not  perjury. 
Rex  V.  Cohen,  1  Stark.  511.  Ellen- 
borough,  C.  J.  1816. 

3.  A.  advances  money  to  B.  on  two 
distinct  mortgages,  upon  one  of  which 
the  security  is  insufficient.  B.  assigns 
the  equity  of  redemption  in  both  to  C. ; 
who  assigns  the  insufficient  estate  to  an 
msolvent,  and  files  a  bill  against  A.  to 
redeem  the  other.  A.  in  his  ahswer 
denies  having  had  notice  of  the  assi^- 

'ment  to  the  insolvent.  The  notice  is  a 
material  feet,  upon  which  perjury  may 
be  assigned.  Rexy.  Pepys,  Peake,  138% 
Kcnyon,  C.J.  1792. 

B.  Pleadings. 
B.  (a)  Form  of  IndicimenL 

4.  An  indictment  for  perjury,  stating 
a  bill  of  Middlesex,  as  ^'  issuing  out  of 
the  office  of  the  chief  clerk,  assigned 
to  inrol  ples^  in  the  court,  &c.*'  is  bad. 
Rex  V.  Michael  Schoole,  Peake,  112. 
Kenyon,  C.  J.  i792. 

And  see  Cro.  Circ.  Companion,  339, 
356. 

5.  In  an  indictment  for  perjurv,  it  is 
sufficient  to  state,  that  the  defendant 
was  duly  sworn.  Rex  v.  M^Carther, 
Peake,  155.    Kenyon,  C.  J.  1792. 

B.  (b)    Variance. 

6.  Where  it  is  averred  that  the  de- 
fendant was  sworn  on  the  gospels,  and  he 
appears  to  have  been  sworn  according 
to  the  custom  of  his  own  country,  with- 
out kissing  the  book,  the  vanance  is 
fetaL    Rex  v.  M^Carther,  uhi  supra. 

7.  But  if  it  apoear  that  he  was  pre- 
viously sworn  in  the  ordinary  mode,  the 
averment  is  proved.    Ibid. 

8.  Where  the  indictment  misrecites 
the  judgment  roll  of  the  cause,  at  the 
trial  of  whiqh  the  perjury  is  all^d  to 
have  been  committed^  the  variance  is 


fetal    The  King  v.  Eden,  1  Esp.  97. 
Kenyon,  C.  J.  1794. 

9.  In  an  indictment  for  perjury  before 
a  select  committee,  it  was  averred,  that 
the  election  was  held  by  virtue  of  a 
certain  precept  of  the  high  sheriff,  by 
him  duly  issued  to  the  bailiff  of  the 
borough  of  New  Malton.  Held,  that 
this  was  not  matter  of  description,  and 
th^t  the  production  of  a  precept,  which 
in  fact  issued  to  the  bailiff  of  the  borough 
of  New  Malton,  though  directed  "  to  the 
bailiff  of  the  borougn  of  Malton,'**  was 
sufficient.  Rex  v.  Leefe,  gent,  one,  ^ 
2  Campb.  139.  EUenborough,  C.  J. 
1808. 

And  see 'Pureed  v.  Macnamara,  9 
East,  157. 

10.  But  the  indictment  stating  that 
"  A.  and  B.  were  returned  to  serve  as 
burgesses  to  the  borough  of  N.  M."  this 
was  considered  as  a  description  of  the 
indenture  of  return;  and  it  appearing 
that  the  borough  was  therein  described 
as  "  the  borough  of  M.^*  the  variance 
was  held  fetal.    Ibid. 

See  1  Lord  Raym.  701,  Roberts  v. 
Price  et  alt;  13  East,  647,  Judge  v. 
Morgan. 

1 1.  An  alle^tion  that  F.  C.  A.  exhi- 
bited his  bill,  is  supported  by  the  pro- 
duction of  a  bill  purporting  that  I.C.  A. 
was  complainant,  and  proof  that  it  was 
in  fact  exhibited  by  F.  C.  A.  Rex  v. 
Roper,  1  Stark.  518.  EUenborough, 
C.  J.  1816. 

And  the  court  refused  a  rule  for  a  new 
trial.    Ibid.  520. 

12.  And  after  such  proof,  an  allega- 
gation  of  an  answer  by  the  defendant  to 
a  bill  exhibited  by  F.  C.  A.  is  supported 
by  the  production  of  an  answer  entitled, 
the  answer  of  R.  R.  to  the  bill  of  com- 
plaint of  I.  C.  A.     Ibid.  518. 

And  the  court  discharged  a  rule 
granted  for  a  new  trial  on  this  ground. 
Ibid.  531. 

13.  Where  the  allegation  of  the  filing 
of  a  bin  in  equity,  setting  out  such  parts 
as  are  necessary,  concludes  *^  as  appears 
by  the  said  bill,  &c.  filed  of  record,"  the 
prout  patet  refers  to  the  last  antecedent  j 
and  not  to  the  introductory  all^tion 
that  F.  C.  A.  exhibited  his  bill.  Ibid.^ 
518. 

And  the  court  refused  a  rule  for  a 
new  trial  on  this  ground.    Ibid.  521. 
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C.  EVIDENCB. 

(And  see  post.  Variance.) 

14.  On  an  indictment  for  perjury,  in 
an  answer  to  an  allegation  exhibited  be- 
fore a  surrogate,  it  is  primd  facie  suffi- 
cient to  prove  that  he  has  generally 
acted  in  tnat  capacity.  Rex  v.  Verelst^ 
esq,  3  Campb.  432.  EUenborough, 
C.  J.  1813. 

15.  But  if  it  be  shewn  that  the  surro- 
gate was  irregularly  appointed,  the  de- 
fendant must  be  acquitted.     Ibid, 

16.  If  an  indictment  undertake  to  set 
out  continuously  the  substance  of  what  the 
defendant  swore  upon  his  examination, 
it  must  be  proved  that  in  substance  he 
swore  the  whole  of  what  is  so  set  out, 
though  several  distinct  assignments  of 
perjury  are  made  thereon.  Rex  v.  Leefe, 
gent,  2  Campb.  134.  EUenborough, 
C.  J.  1809. 

N.  InRegina  y.' Rhodes^  2  Ld.  Raym. 
886,  7,  where  there  appears  to  have 
been  only  one  count,  it  was  held,  that 
although  all  the  assignments  of  perjury 
but  one  were  bad,  judgment  should  not 
be  arrested.  And  see  Compagnon  et  ux. 
V.  Martin,  2  Bla.  790. 

17.  Upon  an  indictment  for  perjury, 
committed  at  the  trial  of  a  cause,  the 

Srosecutor  must  prove  the  whole  of  the 
efendant's  testimony.  The  King  v. 
JoneSi  Peake,  37,  8.  Kenyon,  C.  J. 
1791. 

18.  Unless  the  perjury  be  assigned 
upon  a  point  which  first  arose  upon  the 
defendEuit*s  cross  examination;  in  which 
case,  proof  of  the  whole  cross  examina- 
tion is  sufficient.  Rex  v.  Dowlin,  Peake, 
170.     Kenyon,  C.  J.  1793. 

S.  C.  notS.  P.  5T.  R.  311. 

19.  It  is  no  objection  to  the  compe- 
tency of  a  witness  on  an  indictment  for 
perjury  committed  in  an  answer  in 
chancery,  that  in  his  answer  to  a  cross 
bill  he  has  sworn  to  the  same  fact  which 
he  is  now  called  to  prove.  Rex  v.  Pepysy 
Peake,  138.     Kenyon,  C.  J.  1792. 

20.  Held  that  a  defendant  who  has 
not  paid  debt  and  costs,  though  his  bail 
are  fixed,  is  not  competent  to  prove 
perjury  committed  at  the  trial  of  his 
cause.  The  King  v.  £cfcn,  1  Esp.  97, 
Kenyon,  C.J.  1794.  : 


Sed  vide  Bartlet  v,  Ptckersgill,  4  Btirr# 
2255;  Smithy.  Prager,  7  T.  R.  60. 

21.  On  an  indictment  for  perjury  in 
an  answer  in  chancery,  proof  of  the 
defendant's  signature,  and  of  that  of  the 
master  before  whom  the  answer  pur- 
ports to  be  sworn,  is  evidence  of  the 
defendant's  having  sworn  to  the  truth  of 
the  contents,  without  calUi^  the  person 
who  wrote  the  jurat.  Hex  v.  Wm. 
Benson,  2  Campb.  508.  EUenborough, 
C.J.  1810. 

And  see  Rex  v.  Morris,  2  Burr.  1 189 ; 
S.  C.  Leach,  Crown  Cases;  S.  C.  BulL 
N.*P.  239;  and  1  Shower,  190, 335,397. 

22.  Semhle,  that  on  an  indictment  for 
perjury  committed  by  a  bankrupt  in 
passing  his  last  examination,  it  is  ne- 
cessary to  go  into  strict  proof  of  the 
bankruptcy.  Rex  v.  Punslion,  3  Campb. 
96.     EUenborough,  C.  J.  1 81 1 . 

23.  But  on  an  indictment  against  a 
third  person  examined  before  the  com- 
missioners, their  declaration  that  the 
party  is  a  bankrupt  is  sufficient.  Rex  v. 
KaphaeL  Abbott,  J.  Devon  Spring  As- 
sizes, 1818. 

24.  The  clause  in  5  Geo.  II.  cap.  30. 
§  16.  authorizing  commissioners  to  «c- 
amine,  enables  them  to  administer  on 
oath,  and  is  sufficient  to  found  an  in- 
dictment for  perjury.     Ibid. 

25.  A  doubt  arising  as  to  the  way  in 
which  the  instrument  produced  is  to  be 
read  (as  whether  a  word  is  meant  for 
"  mutiny"  or  meeting)  is  to  be  decided 
by  the  court  upon  inspection,  and  not 
by  the  jury.  Rex  v.  Bucks,  1  Stark. 
521.     EUenborough,  C.  J.  1816. 

26.  The  day  on  which  a  bill,  upon 
the  answer  to  which  the  |>erjury  is 
assigned,  was  filed,  is  immaterial.  Ibid. 

27.  "  Whereas  in  truth  and  in  fact 
defendant,  at  the  time  of  effecting  the 
said  policy,  to  wit  a  certain  policy  of  in- 
surance, purporting  to  have  oeen  imder- 
written  on  13th  August,  well  knew,&c." 
The  subscription  was  dated  15th  August 
The  variance  is  fatal.     Ibid. 

D.  Remedy  of  party  grieved. 

(And  see  ante.  Action  on  the  case, 

A.  (g). 

28.  The  party  injured  by  the  pequiy 
^f  a  Mritness,  is  not  obliged  to  proceed 
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by  indictment;  he  may  maintain  an 
action  on  the  case  for  damages.  Amey 
V.  Long^  1  Campb.  16.  EUenborougb, 
C.  J.  1807. 


PHYSICIAN. 
(And  see  ante,  Action  on  the  case, 
pi.  3 ;  Bailment,  pi.  3;  Evidence, 
pi.  110;  Pauper;  Penal  Action 
A  (h) ;  post,  Variance.) 

A.  Remedies  op  medical  men  for 
their  services. 

B.  Liability  of  medical  men. 

C.  Exemption  from  offices. 

D.  Exposition  of  particular 
words  used  in  statutes. 


A.  Remedies  of  medical  men  for 

THEIR  services. 


1.  If  a  medical  practitioner  write 
prescriptions,  and  designate  himself 
M.  D.  he  cannot  maintain  an  action  for 
work  and  labour  as  a  surgeon,  and  for 
curing  diseases,  although  he  have  no 
diploma,  and  no  right  to  assume  the 
character  of  a  physician.  Lipscombe  v. 
Holmes  J  2  Campb.  441.  EUenborougb, 
C.  J.  1810. 

And  see  Chorley  v.  Bohotty  4  T.  R. 
317;  ante.  Barrister;  post.  pi.  8. 
Vide  tamen  Brown  v.  Cary,  Litt.  Ent. 
25.     ' 

2.  But  if  the  defendant  pay  money 
into  court  generally,  he  admits  plaintiff's 
right  to  sue  in  that  capacity.    Ibid, 

'  And  see  1  Saund.  33,  c;  post.  Prac- 
tice. 

3.  A  count  for  work  and  materials 
will  cqyer  a  demand  for  attendances  as  a 
farrier,  and  for  medicines  administered. 
Clark  v.  Mumford,  3  Campb.  37.  El- 
lenborough,  C.  J.  1811. 

Ace.  Wood  v.  Gracey  Barnes,  344. 

4.  Where  a  surgeon,  in  making  out 
his  bill,  leaves  a  blank  for  attendances, 
and  the  patient  pays  money  into  court 
on  that  account,  nothing  further  can  'be 
recovered.  Tuson  v.  Battingf  3 
192.     Kenyon,  C.  J.  1800. 

5.  An  apothecary  who  has  unskilfully 


and  improperly  treated  his  patient,  ia 
not  entitlea  to  recover  any  thing  fot  the 
medicines  which  he  has  administered. 
Kannen  v.  M^MuUen^  Peake,  59.  Ken^ 
yon,  C.  J.  1791. 

And  see  Templet  v.  M^Lachlany  2 
N.  R.  136. 

6.  But  where  medicines  are  admi- 
nistered under  the  direction  of  a  phy- 
sician, the  apothecary  is  not  respon- 
sible.    Ibid. 

And  see  ante,  Bailment,  pi.  3. 

7.  Where  a  personal  injury  has  been 
occasioned  by  the  wrongful  act  of  the 
defendant,  the  amount  of  the  surgeon's 
bill,  although  not  paid,  forms  part  of 
the  damages  to  be  assessed.     Dixon,  v. 

\BelU  1  Stark.  287.  EUenborougb, 
C.  J.  1816. 

8.  But  physician's  fees  are  not  char^- 
able  unless  actually  paid,  the  physician 
having  no  legal  demand  against  his 
patient.    Ibid, 

9.  By  3  Hen.  8.  cap  11.  s.  1.  it  is 
enacted,  that  no  one  shall  practice  as  a 
surgeon  in  London,  &c.  without  being 
examined  and  admitted  by  the  college 
of  surgeons,  under  the  penalty  of  51,  per 
month.  The  34  and  35  Hen.  VIIL  cap. 
8.  s.  3.  after  reciting  that  the  company 
have  sued  skilful  persons  who  practised 
gratuitously^  gives  liberty  to  persons 
having  knowledge  in  herbs,  &c.  to  ad- 
minister, &c.  As  the  latter  statute  con- 
tains no  prohibitory  clause,  sembk^  that 
an  unlicensed  person  may  maintain  an 
action  for  wort  done  as  a  surgeon, 
within  the  limits  mentioned  in  the  for- 
mer act.  Gremare  v.  Le  Clerc  Bois 
Valmy  2  Campb.  144.  EUenborougb, 
C.J.  1808. 

And  the  court  of  K.  B.  discharged  a 
rule  for  setting  aside  a  verdict  for  the 


plaintiff,  the  defendant  not  having 
proved  that  the  plaintiff  had  not  ob- 
tained a  regular  licence.    Ibid, 

And  see  Rastall,  463.  b.  pL  4 ;  Rob^ 
Ent.  414;  Ast  pi.  81. 

B.  Liability  of  medical  men. 
(And  ^e  ante,  pi.  4,  5.) 

10.  An  action  lies  for  brokerage  in 
procuring  a  medical  partnership  for 
defendant.  Edgar  v.  micky  1  Stark. 
464.    EUenborougb,  C.  J.  1816. 

And  see  Farr  v.  Pearce,  3  Madd.  74. 
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C.  EXBMPTION  FROM  OFFICES. 

11.  A  member  of  the  Barbers*  Com- 
pany in  London,  not  examined  and 
approved  as  a  surgeon,  mider  3  H.  VIIL 
cap.  11.  8.  2.  and  3.  cannot,  under  5 
Hen.  VIIL  cap.  6.  claim  an  exemption 
from  serving  the  office  of  constable. 
Rex  V.  Chappie,  3  Campb.  91.  Ellen- 
borough,  C.  J.  1811. 

D.    EXFOSITION  OF  PARTICULAR 
WORDS  USED  IN  STATUTES. 

12.  The  interpretation  to  be  put 
upon  the  expression  *<^rmcA with  chila," 
in  43  Geo.  III.  cap.  58.  s.  1.  is,  that 
the  fcBtus  has  been  felt  by  the  woman 
to  be  alive  within  her.  Goldsmith* s 
case,  3  Campb.  76»  Lawrence,  J. 
Gloucester,  181 L 
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A.  Declaration, 

(a)  Title. 

(b)  Profert. 

(c)  Necessary  averfnefUs. 

B,  General  issue. 

(a)  NU  deheU 

(b)  Non  est  factum. 

(c)  Non  assumpsit. 

(d)  Not  guilty. 

C.  Prescription. 

D.  Replication. 
(a)  In  what  cases  special. 
E.  New  assignbient. 

(a)  In  what  cases  necessary. 

(b)  How  proved. 

F.  Pleas  puis  darrein  continu- 
ance. 

A.  Declaration. 
(And  see  ante.  Attorney,  pL  4.) 

A.  (a)  TiOe. 
1.  Semble,  that  where  the  declaration 


is  not  specially  entitled,  the  defendant 
cannot  give  in  evidence  a  tender  made 
after  the  first  day  of  term,  though  he  be 
prepared  to  shew  that  the  latitat  was 
sued  out  after  the  tender,  Rolfe  y. 
Nordeny  4  Esp.  72.     Le  Blanc,  J.  1801. 

Sed  vide  Tatlow  v.  Batement,  2  Lev. 
13 ;  Foster  v.  Bonner^  Cowper,  454, 6. 

N.  Under  such  circumstances  the  de« 
fendant  should  apply  to  the  court  to 
oblige  the  plaintiff  to  entitle  his  decla- 
ration properly.  Smith  v.  Key,  1  Stnu 
638;  Winter  v.  Moren,  Selw.  152; 
Southofise  V.  Allen,  ibid,  and  Ca.  Temp. 
Hardw.  141. 

2.  Where  a  declaration  is  entitled 
generally,  and  the  trespasses  complained 
of  were  committed  after  the  first  day  of 
term,  the  writ  may  be  produced  to  shew 
that  it  was  issued  after  the  cause  of  ac- 
tion had  accrued.  Rhodes  v.  Gibbs,  5 
Esp.  163.     Heath,  J.  Surry,  1804. 

Ace.  1  Saund.  1  n.  (1) ;  Tidd. 

A.   (b)  Profert. 

3.  To  excuse  the  profert  of  a  deed 
pleaded  as  lost  or  mislaid,  it  must  be 
shewn,  that  due  search  has  been  made. 
Beckford  v.  Jackson,  1  Esp.  337.  Ken- 
yon,  C.  J.  1795. 

4.  If  a  deed,  pleaded  as  lost  by  time 
and  accident,  he  afterwards  found,  it 
may  be  given  in  evidence  at  the  trial. 
Hawley  v.  Peacock  and  another,  2 
Campb. 557.  Ellenborough,  C.J.  1811. 

And  see  Rooiham  v.  Dawson,  3  Anst« 
859. 

5.  A  judge  at  nisi  prius  will  not, 
upon  an  ex  parte  application,  allow  an 
amendment  of  the  record  by  substituting 
an  excuse  for  profert.  Paine  v.  Bustin, 
1  Stark.  74.  Ellenborough,  C.  J.  1815. 

A.  (c)  Necessary  averments. 

(And  see  ante.  Agreement,  pi.  37 ; 
Bills  and  notes,  pL  319,  320, 
325;  Penal  Action,  pL  45, 47, 48.) 

6.  Where  by  an  agreement  for  a  pur- 
chase, an  appraisement  was  appointed 
to  be  made  on  a  day  certain,  wiiich  was 
afterwards  postponed  by  consent,  a  de- 
cla'ration  on  tne  origmal  agreement, 
without  noticing  the  alteration,  is  good. 
Thresh  v.  Rake,  1  Esp.  53.  Kenyon, 
C.  J.  1793. 
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7.  Where  the  defendant  has  disabled 
himself  from  performing  his  contract, 
the  plaintiff  need  not  avet  the  perform- 
ance of  conditions  precedent.  Knight 
▼.  Crockford,  1  Esp.  192.  Eyre,  C.  J. 
1794.    And  see  Appendix. 

8.  In  a  declaration  for  not  completing 
a  purchase,  the  vendor  need  not  set  out 
a  warranty  contained  in  the  particulars 
of  sale,  respecting  a  collateral  matter. 
But  such  warranty  must,  at  the  trial,  be 
shewn  to  have  been  complied  with. 
Thompson  v.  Milesy  1  Esp.  184.  Ken- 
yon,  C.J.  1794. 

9.  In  an  action  for  words  spoken  of  an 
attorney  with  reference  to  his  conduct 
m  the  management  of  a  former  cause, 
the  proceedii^  in  that  cause  must  be 
strictly  pioved.  Parry^  gent.  v.  Collis^ 
1  Esp.  399.    Kenyon,  C.  J.  1795. 

10.  Where  the  proceedings  in  a  for- 
mer cause  form  the  inducement  to  the 
action,  such  proceedings,  or  a  copy  of 
the  roll,  must  be  produced,  though  all 
the  papers  are  in  the  hands  of  the  de- 
fendant, who  has  had  notice  to  produce 
them.     Ihid. 

1 1.  So  where  the  staving  of  proceed- 
ings in  a  former  action  K)nns  part  of  the 
consideration  of  the'^defendant's  pro- 
mise. Herbert  v.  JomSy  1  Esp.  422. 
Eyre,  C.  J.  1795. 

1 2.  Although  an  objection  be  on  the 
record,  yet  if  it  Be  of  such  a  nature  that 
the  action  clearly  cannot  be  maintained, 
as  in  the  case  of  the  non-performance  of 
a  condition  precedent,  the  judge  will 
direct  a  nonsuit,  and  will  not  oblige  the 
defendant  to  move  in  arrest  of  judgment, 
or  bring  a  writ  of  error.  Sadler  v.  Ro- 
hmSy  1  Campb.  256.  Ellenborough, 
C.  J.  1808. 

13.  So  where  it  appears  by  the 
pleadings  that  an  infant  is  sued  as  ac- 
ceptor of  a  bill ;  comme  semhle.  Wil- 
liamson v.  WattSy  spvnsteTy  1  Campb. 
552.     Mansfield,  C.  J.  1808. 

14.  In  trespass  quare  clausumjregit 
tali  die  et  diversis  aliis^  Sfc,  the  plaintiff 
may  give  in.  evidence  any  number  of 
ti^asses  within  the  period  specified ; 
but  if  he  proves  a  trespass  anterior  to 
the  first  day,  he  must  confine  himself  to 
that  one  trespass.  Ihime  v.  Oldacre,  1 
Stark.  351.    Ellenborough,  C.  J.  1816. 

15.  In  trespass  and  raise  imprison- 
ment, if  the  consequent  sickness  of  the 


plaintiff  be  not  laid  under  a  per  quod,  he 
cannot  give  it  in  evidence.  Pettit  v. 
Addington,  esq,  Peake,  62.  Kenyon, 
C.J.  1791.  , 

16.  No  proof  of  special  damage  in 
the  loss  of  lodgers  is  admissible,  unless 
the  names  of  such  lodgers  be  stated  in 
the  declaration.     Westwood  v.  Cowne, 

1  Stark.  172.  Ellenborough,  C.J.  1811. 
And  see  Hartley  v.  Herring,  8  T.  R. 

130;  Fenn  v.Dixe.  1  Roll.  Abr.  58  ;  1 
Vin.  Abr.  469;  Bull.  N.  P.  7:  2  Wms. 
Saund.411n.  (4). 

17.  A  declaration  qui  tarn  for  penal- 
ties for  acting  as  a  magistrate  not  being 
qualified,  without  averment  of  any  spe- 
cific act,  was  held  to  be  cured  by  ver- 
dict :  aliter  in  the  case  of  an  indictment. 
Wright,  qui  tarn.  v.  Horton,  1  Stark.  400. 
K.  B.  M.  T.  1816. 

18.  The  alia  enormta  is  no  part  of  the 
declaration ;  and  no  facts  can  be  given 
in  evidence  under  it  which  could  nave 
been  put  upon  the  record,  except  where 
they  could  not,consistently  with  decency, 
have  been  stated.  Lowden  v.  Goodridi, 
Peake,  46.     Kenyon,  C.  J.  1791. 

As  to  the  last  point,  see  Bassett  v. 
Shippm,  1  Keb.  787;  S.  C.  1  Siderf. 
225;  Russell  v.  Com,  6  Mod.  127; 
Dix  V.  Brookes,  1  Stra.  61 ;  Watson  v. 
Norbury,  Style,  202;  12  Vin.  Abr. 
Evidence,  (Tb.  6) ;  Ash  v.  Ash,  Comb. 
357,  8. 

B.  General  issue. 

(And  see  ante.  Licence,  pi.  n.;  post. 
Set  off,  pi.      .) 

B.  (a)  Nil  deheU 

19.  To  debt  on  bail  bond,  nil  debet  is 
no  plea.  Rawlins  and  another,  sheriff 
of  Middlesex,  v.  Danvers,  5  Esp.  38. 
Ellenborough,  C.  J.  1803. 

And  see  1  Saund.  187,  a. ;  Smith  v. 
Whiibread,  cited  in  Warren  v.  Consett^ 

2  Strange,  780,  ^d  2LordRaym.  1503; 
Hartv.  Weston,  5  Burr.  2586;  S.C.  2 

Bla.  683  ;    Wilson  v.  ,  Hardres, 

332 ;  Anon.  2  Wils.  10;  Mills  v.  Bond. 
Fort.  363;  Maighen  v.  Maighen,  ibid. 
367;  Anon,  Skinn.  17. 

20.  But  if,  instead  of  demurrins^  the 
plaintiff  join  issue  and  go  to  trial,  the 
defendant  may  set  up  any  defence  he 
thinks  proper.    Ibid* 
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i,  (b)  Nonestfcu^m. 
(And  see  Covenant,  C.  ;  Set  off. 

21 .  Under  this  plea  coverture  may  be 
given  in  evidence.  Lambert  v.  Martha 
Atkins  a-nd  another^  2  Campb.  272. 
EUenboroueh,  C.  J.  1809. 

Ace.  Cole  V.  Delawny  3  Keb.  228 ; 
Anon,  12  Modv  609. 

22.  Though  defendant  has  brought 
actions  as  a  feme  sole.  Davenport  v. 
Nelson^  4  Campb.  26.  EUenborough, 
C.  J.  1814. 

23.  So  lunacy.  Silk  v.  Faulder^  3 
Campb.  126;  reported  more  fully,  1 
Collinson,  390.  Ellenborough,  C.  J. 
1811. 

24.  Or  delivery  as  an  escrow.  Stoytes 
V.  Pearson,  4  Esp.  255.  Ellenborough, 
C.  J.  1805. 

S.  P.  Coles  V.  Robhins,  Bull.  N.  P. 
172;  Bushelly.  Pasmore,  6  Mod.  217. 
And  see  Savile,  71,  pi.  148. 

N.  As  to  the  propriety  of  pleading, 
issint  nan  est  factum,  see  Moore  43,  pi. 
131.  MSS.D.  210,  1. 

25.  On  Tion  est  factum  pleaded,  it  is 
not  sufficient  to  prove  that  a  person 
executed  the  deed  as  party,  without 
establishing  his  identity.  Parkins  v. 
Hawkshaw,  2  Stark.  239.  Holroyd,  J. 
1817. 

And  see  ante.  Ejectment,  pi.  18 

26.  On  non  est  factum  the  defendant 
must  be  identified  with  the  party  exe- 
cuting the  deed.  Middleton,  v.  Sand-- 
ford,  4  Campb.  34.     Dampier,  J.  1814 

27.  It  is  not  sufficient  to  shew  it  exe- 
cuted by  a  person  in  his  name.    Ibid. 

28.  Though  it  is  irregular  to  sue  in 
the  superior  courts  on  a  bond  for  appear- 
ance in  the  palace  court,  the  objection 
cannot  be  taJcen  imder  a  plea  of  non  est 
factum.  Wright  v.  Walmsley,  2  Campb, 
396.    Ellenborough,  C.  J.  1810. 

And  see  1  Burr.  642;  3  Burr.  1923; 
Morris  v.  Rees^  2  Bla.  838, 3  Wils.  348 ; 
8  T.  R.  152 ;  Barnes,  92, 117.  But  see 
2  Wms.  Saund.  61  a ;  1  H.  Bla.  631. 

29.  Semble,  that  the  irregularity  may 
be  specially  pleaded,  or  be  mace  the 
subject  of  an  application  to  stay  the 
proceedings.    Ibid. 

30.  Where  a  declaration  omits  a  pro- 
viso, which  goes  in  defeasance  of  the 


covenant  declared  on,  the  defendant 
must  have  oyer  and  demur.  He  cannot 
take  advantage  of  the  omission  upon 
non  est  factum.  Gordon  v.  Chrion^ 
I  Stark.  294.  Ellenborough,  C.  J. 
1816. 

31.  Under  non  est  factum  the  defend- 
ant cannot  give  evidence  that  he  was 
induced  to  execute  the  instrument  by  a 
fraudulent  representation.  Hamilton  v. 
StraUon.  Abbott,  C.  J.  Sittings  at  West^ 
minster  after  T.  Term,  9  July,  1819. 

32.  Or  that  the  consideration  was  il- 
legal, even  at  common  law.  Harmer  v. 
Wright,  2  Stark.  35.  EUenborough,  C. 
J.  1817. 

B.  (c)  Non  assumpsit. 

(And  see  ante.  Agreement, A.  (a)  pU  6; 
Baron  and  feme,  B.  (c)  pU  53.) 

33.  It  appears  to  be  stated  to  have 
been  the  opmion  of  Lord  Kenvon  that, 
under  this  plea,  payment  after  issue 
joined  might  be  given  in  evidence. 
Storey  v.  Bloxam,  2  Esp.  504.  Ken- 
yon,  C.  J. 

34.  It  has  since,  however,  been  held, 
that  payment  after  action  brought  is 
merely  a  ground  for  application  to  the 
court,  and  is  no  defence  at  the  trial. 
Atkinson  v.  Thornton,  1  Camp.  559,  n. 
Ellenborough,  C.  J.  18p8. 

S.  P.  Toms  V.  Powell,  7  East,  536 ; 
S.  C.  3  Smith,  554. 

Quare  tamen,  whether  such  pay- 
ment might  not  be  pleaded  m  barram 
ulterior.  manuJteniion.  action,  if  made 
before  plea ;  Lutw.  1 177;  Thomlinson  v. 
Arrisktn,  1  Com.  Rep.  328 ;  Le  Bret  v. 
Papillon,  4  East,  502 ;  or  fnus  darrein 
continuance,  if  made  after. 

35.  In  an  action  by  indorsee  against 
acceptor,  an  act  of  bankruptcy  com- 
mitted by  the  payee  before  indorsement 
is  a  good  defence.  Pinkerton  v.  Adams 
and  Milner,  2  Esp.  611.  Keuyon,  C.  J. 
1797. 

S.  P.  admit:  Arden  v.  Watkins,  3 
East,  322,  3. 

36.  A  release  may  be  ^ven  in  evi- 
dence upon  this  issue.  Miller  v.  Aris, 
3  Esp.  231.    Kenyon,  C.  J.  1800. 

S.  C.  Selw.  111. 

37.  S.  P.  ruled  in  Hawley  v.  Pea^ 
eock  and  a$u)iher,  2  Campb.  557«  El* 
lenboiough,  C.  J.  1811. 
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And  see  StMivan  v.  Matthews,  DougL 
110;  Gilb.C.E.14. 

38.  The  plaintiff  mayi  however,  shew 
that  it  was  ohtained  by  fraud.  Miller 
▼•  Arisy  vhi  supra. 

Vide  tamen  Rowntree  v.  Jacob,  2 
Taunt.  141 ;  Sav.  17,  pi.  45. 

39.  But  a  release  after  issue  joined 
must  be  pleaded  pui^  darrein  continu- 
ance.   Storey  v.  nloxam,  uhi  supra, 

40.  So  an  award;  comme  semhle. 
Ibid. 

And  see  Thomlinson  v.  Arriskin,  1 
Com.  Rep.  328 ;  Freeman  v.  Bernard, 
1  Lord  Raym.  248. 

41.  It  is  no  defence  that  policies  of 
insurance  have  been  deposited  with  the 
plaintiff,  by  way  of  collateral  security, 
upon  which  arbitrators  have  awarded  a 
certain  sum  to  be  due.  Scott  and  others 
V.  Lifford,  1  Campb.  246.  EUenbo- 
rough,  C.  J.  1808. 

42.  But  if  the  amount  had  been  ao 
tually  paid,  it  would  have  been  a  dis- 
charge pro  tanto.    Ibid. 

S.  C.notS.  P.  9East,  347. 

43.  In  assumpsit  upon  an  express 
promise  to  the  mother  oi  a  bastard  child 
to  pay  for  its  maintenance,  it  is  no  de- 
fence that  the  defendant  has  since  dis- 
covered that  the  child  is  not  his.  Shaw 
v.  White/man,  Peake,  29.  Kenyon, 
C.  J.  1791. 

44.  Payment  bjr  bills  is  primd  facie 
an  answer  to  a  money  demand,  without 
shewing  that  such  bills  were  discharged. 
Hebden  v.  Hartsink,  4  Esp.  46.  Kenyon^ 
C.  J.  1801. 

And  see  ante.  Insurance,  pi.  1. 


B.  (d)  Not  guilty, 

45.  Under  this  issue  an  executor  need 
not  prove  his  right  to  sue  in  that  capa- 
city. Loyd,  executrix,  v.  Finlayson,  2 
Bsp.  564.     Kenyon,  C.  J.  1797. 

And  see  Cheeseborough  v.  Union, 
Skimu  551 ;  Appendix. 

46.  Held,  that  in  trespass  quare  dau- 
svmfre^t,  defendant  cannot,  under  the 
general  issue,  prove  title  in  a  third  per- 
soD,  and  a  command  from  him  to  enter. 
PhUpot  V.  Holmes,  Peake,  ^.  Kenyon, 
C.  J.  1791. 

S.  P.  contra^  Argent  v,  Durrant,  8 
T.R.403,5. 


And  see  Graham  v.  Peat,  1  East,  244 ; 
Chambers  v.  Donaldson,  11  East,  72. 

47.  A  party  distraining  off  the  de- 
mised premises,  under  1 1  Geo.  II.  cap. 
19.  s.  1m  is  not  entitled,  by  s.  21.  to  give 
the  special  matter  in  evidence  under  the 
general  issue.  Vaughan  v.  Davis,  1 
Esp.  257.    Rooke,  J.  1794. 

48.  S.  P.  Fumeaux  v.  Fotherby  and 
Clarhe,  4  Campb.  136.  EUenborough, 
C.  J.  1815. 

49.  An  executed  agreement  to  destroy 
letters  containing  proofs  of  the  crime 
imputed,  is  a  good  defence  under  the 
general  issue.  Lane  v.  Applegate,  1 
Stark.  97.    EUenborough,  Cf.  J.  1815. 

50.  In  trespass  for  unmooring  the 
plaintiff's  barges,  the  defendant  cannot, 
under  the  general  issue,  shew  an  au- 
thority from  the  plaintiff.  Milman  v. 
Dolwcll,  2  Campb.  378.  EUenborough, 
C,  J.  1810. 

As  to  such  justification,  see  Com. 
Dig.  Pleader,  3  M.  31,  38,  39.  And 
see  ante.  Licence  ;  post,  D.  (a),  pi.  53. 

And  the  court  of  K,  B.  refused  a  new 
trial,  moved  for  on  the  ground  that  evi- 
dence of  the  special  defence  had  been 
improperly  rejected,  and  that  the  action 
should  have  been  case  and  not  trespass. 
Ibid. 

51.  In  trespass  for  driving  the  cart 
a^inst  the  plaintiff's  chabe  and  killing 
his  horse,  the  defendant  should  plead 
specially  that  the  injury  arose  from  the 
negligence  of  the  plaintiff,  or  by  mere 
accident,  without  the  defendant's  fault ; 
under  the  general  issue  the  cause  of  the 
accident  would  be  immaterial.  Knapp 
V.  Salsbury,  2  Campb.  500.  EUenbo- 
rough, C.  J.  1810. 

And  as  to  such  special  pleas,  see 
Latch,  13;  Com.  Dig.  Pleader,  3  M.  31. 


C.  Prescription. 

52.  Issue  upon  a  prescription  for  a 
several  fishery  in /our  places  in  a  navi- 
gable river.  It  appeared  that  the  right 
extended  to  two  of  the  places  only,  in 
one  of  which  the  trespasses  had  been 
committed.  It  was  niled,  that  the 
trespasses  not  having  been  committed  iit 
the  excepted  places,  the  variance  be- 
tween the  prescription  and  the  evidence. 
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was*  immateriaL  Rogers  and  another 
V.  AUen,  1  Campb.  313.  Heath,  J. 
Chelmsford,  1808. 

But  the  court  of  K.  B.  were  clearly  of 
opinion  that  the  prescription  was  nesfa- 
tived  by  the  evidence,  3pd  granted  a 
new  trial.    Jbid. 

And  see  1  Saund.  268,  n.  1.  Ante, 
Custom,  2. 


D.  Replication. 

D.  (a)  In  what  cases  special. 

53.  Defendant  justifies  an  entry  upon 
the  possession  of  his  tenant,  under  a 
clause  of  re-entry  in  case  an  auction 
should  be  held  on  the  premises.  The 
plaintiff,  admitting  the  demise,  replies 
de  injurid;  absque  residuo  causa.  He 
cannot,  under  this  general  replication, 
give  evidence  of  a  waver  of  the  forfeiture 
by  the  acceptance  of  rent  after  notice. 
Warrall  v.  Clare,  2  Campb.  629. 
Mansfield,  C.  J.  1811. 

And  see  ante,  pi.  50;  Licence,  1. 

E.    New  ASSIGNMENT. 

E.  (a)  In  what  cases  necessary* 
(And  see  post.  Witness,  C.) 

54.  A.  is  in  possession  of  a  part  of  a 
house,  and  B.  of  the  other  part.  An 
oflBcer  enters  into  A.'s  part  under  a  writ 
against  B.'s  goods,  none  bein^  there. 
A.  may  maintain  an  action  agamst  the 
ofl&cer  for  entering  his  house^  and  need 
not  make  any  new  assignment  to  a  jus- 
tification under  the  writ  against  B.  Fal- 
lon V.  Anderson^  Peake,  109.  Kenyon, 
C.  J.  1792. 

55.  Where  upon  an  issue  on  son  as- 
sault demesne,  the  defendant  proves  that 
he  was  assaulted  before  the  day  men- 
tioned in  the  declaration,  the  plaintiff 
cannot  give  in  evidence  an  assault  on 
the  day  without  new-assigning.  Handle 
V.  Webb,  1  Esp.  38.  Bulkr,  J.  Chelms- 
ford,  1793. 

S.  P.  contra,  Thornton  v.  Luster,  Cro. 
Car.  514.  Sed  vide  Bull.  N.  P.  17 ; 
Tyler  v.  ?fatt,Cro.  Car.  228;  Anon.  2 
I/)rd  Raym.  1015.    And  see  2  Saund. 


5.  e. ;  Bamav.  Hime,llEaftt,  451 ;  Pye- 
well  V.  Stow,  3  Taunt.  425;  Oakley  v. 
Davis,  IC  East,  82. 

56.  Declaration  for  entering  house 
and  staying  therein  three  weeks.  De- 
fendant j  ustifies  as  to  entering  and  stay- 
ing 24  hours.  The  plea  covers  the 
whole,  and  the  plaintiff  must  new-assign 
if  he  relies  upon  the  excess.  MonpriwUt 
V.  Smith  and  another,  sheriff  of  Middle^ 
sex,  2  Campb.  175.  Ellenborough, 
C.  J.  1809. 

And  see  Bousfield  v.  Blois^hart.  she- 
riff of  Essex,  Serjeant's  Inn,  Sittings  be- 
fore M.  T.  1818,  reported  in  Manning's 
Exchequer  Practice,  634. 

E.  (b)  How  proved. 

57.  Plea  justifies  cutting  ropes  as  ne^ 
cessary  for  disengaging  vessels  which 
had  nm  foul  of  each  other.  To  support 
a  new  assignment  of  excess  clear  and 
wanton  injury  must  be  proved.  JEfocA- 
less  V.  Mitchell^  4  Esp.  86.  Kenyon, 
C.  J.  1801. 


F.   Pleas  puis  darrein  continu- 
ance. 

58.  5em&/e,  that  an  award  made  after 
issue  joined,  must  be  pleaded  as  sinoe  the 
last  continuance.  Storey  v.  Bloxaim^  2 
Esp.  504.     Kenyon,  C.  J.  1 796. 

See  ThonUinson  v.  Arriskm,  1  Com^ 
Rep.  330,  where  an  award  postult.  cont 
was  pleaded  in  bar  of  the  action  gene- 
rally* And  see  Hawkins  y.  Coldough, 
1  Burr.  275;  Brownl.  Red.  181,  2; 
F.  N.  B.  181;  Gilb.  C.  P.  101. 

59.  If  that  which  is  tendered  as  a  plea 
puis  darrein  continuance,  have  the  form 
and  semblance  of  a  plea,  the  judge  will 
allow  it  to  be  put  in  and  tacked  to  the 
nisi  prius  record.  Fitch  v.  Toulmin,  1 
Stark.  62.     Ellenborough,  C.  J.  1815. 

Ace.  Lo%>ell  V.  Eastaff,  3  T.  R.  554 ; 
Prince  v.  Nicholson,  5  Taunt.  337;  1 
Marsh.  70. 

60.  But  the  court  will  order  a  de- 
murrer to  such  a  plea  to  stand  for  the 
first  paper  day.    Ibid. 
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A.  Appointment. 
(a)  Form  of  instrument, 

B.  Leases. 
(a)  Reservation. 

A.  Appointment. 
A.  (a)  Form  of  instrument. 

1.  A  power  to  appoint  by  any  writing, 
&c.  signed,  sealed,  and  delivered  by 
J.  B.  in  the  presence  of  two  or  more 
witnesses,  is  well  executed  by  a  will 
signed  and  sealed  by  J.  B.  and  then  de- 
livered over  by  him  to  a  person  then 
present.  Doe  d.  Delegal  caid  others  v. 
Holloway,  1  Stark.  481.  Ellenborough, 
C.J.  1816. 

B.  Leases. 

B.  (a)  Reservation. 

2.  Where  tenant  for  life  with  power 
to  srant  leases,  reserving  the  best  rent, 
mdces  a  lease  reserving  a  less  r^it,  the 
lease  is  not  merely  voidable,  but  void ; 
and  it  cannot  be  ccmfirmed  by  the  ac* 
ceptance  of  rent  by  the  remainder  man. 
Doe  d.  Martin  et  alt.  v.  Watts,  2  Esp. 
501.    Hotham,  B.  Guildford,  1796. 

3.  But  the  acceptance  of  rent  by  thl^ 
remainder-man  creating  a  tenancy  from 
year  to  year,  he  cannot  maintain  eject- 
ment without  notice  to  quit.     Ibid. 

And  the  court  of  K.B.  discharged  a 
rule  for  setting  aside  nonsuit.  7T.R.83. 

4.  .A.,  being  in  possession,  ^ranta  a 
term  to  B.,  who,  by  a  decree  of  the  court 
of  chancery,  is  directed  to  attorn  to  C. ; 
B.  attoms,  and  C.  accepts  rent  from 
him.  C.  b  bound  by  the  lease.  Doe 
d.  Jolliffe,  J.  JoUiffeA'  W.  Bowerman, 
V.  Syboum,  2  Esp.  577.  Kenyon,  C.  J. 
Maidstone,  1798. 

S.C.notS.P.  7T.R.  2. 

5.  A  demise  of  lands  at  an  entire  rent 
▼Old  for  part,  is  void  for  the  whole. 
Doe  d.  Griffiths  v.  Lloyd,  3  Esp.  78. 
Kenyon,  C.  J.  1800. 

6.  Where  tenant  for  life,  bound  to 
reserve  the  best  rent,  lets  the  premises 


on  a  repairing  lease,  and  after  the  im- 
provements have  taken  place,  accepts  a 
surrender  and  grants  a  fresh  term,  he 
must  reserve  the  best  rent  that  can  be 
then  obtained.    Pnd. 

7.  But  equity  may  relieve  for  the  part 
of  the  former  term  remaining  unexpired 
at  the  period  of  the  surrender.     Ibid. 

8.  Under  a  power  to  grant  leases  for 
21  years,  <*  soas  upon  every  such  lease 
th^re  shall  be  reserved  the  best  im- 
proved rent  that  can  reasonably  be  had 
lor  the  same,"  a  lease  by  tenant  for  life, 
reserving  a  larger  rent  than  had  been 
paid  to  the  devisor,  but  which  was 
found  by  special  verdict  not  to  be  the 
best  rent  wnich  could  have  been  ^rly 
obtained,  though  there  was  no  fraud  or 
collusion,  was  determin^ed  to  be  void* 
Wright  v.  Smith,  5  Esp.  203.  Exche- 
quer, M.  T.  1803. 


PRACTICE. 

A.  Commencement  op  action. 

B.  Particulars  op  demand. 

(a)  In  what  case  requirable. 
(h)  Where  sufficient. 

C.  Payment  op  money  into  court, 

(a)  In  what  cases  allowed. 

(b)  Effect  of 

D.  Order   por   production    op 

papers. 

E.  Notices. 

F.  Consent-Rule. 

G.  Entering  the  record. 

H.  Putting  off  trial. 

I.  Withdrawing  the  record. 

K.  Nonsuit. 

L.   Judgment  as   in   case   of   a 
nonsuit. 

M.  Trial. 

(a)  In  what  county. 


240 


PRACTICE. 


(b)  Attendance  and  demeanour 
of  parties. 

(c)  Particular   defences^  where 
excluded, 

(d)  Jury. 

(e)  CouTiseL 

N.  New  trial. 


A.  Commencement  of  action. 
(And  see  Penal  action,  pi.  54.) 

1.  The  filing  of  the  bill  is  the  com- 
mencement of  an  action  a^inst  an  attor- 
ney ;  and  payment  after  bill  filed,  though 
before  notice,  is  insufficient.  Goddard 
and  another  v.  Benjamin^  one^  8fc.^  3 
Campb.331.  Ellenborough,  C.J.  1813 

2.  And  where  the  hour  on  which  the 
bill  was  filed  is  shewn,  the  production 
of  a  receipt,  bearing  date  the  same  day, 
is  no  bar,  without  proof  that  the  money 
was  paid  before  that  hour.    Ibid. 

B.  Particular  of  demand. 
B,  (a)  In  what  cases  requirahle. 

3.  In  an  action  for  the  recovery  of 
the  deposit  paid  on  the  purchase  of  an 
estate,  the  vendor  is  entitled  to  a  state- 
ment of  the  objections  of  the  vendee. 
Squire  v.  Tod  and  others^  1  Campb.  293. 
Mansfield,  C.  J.  1808. 


B.  (b)   Where  sufficient. 

A.  Where  there  has  been  an  account 
current  between  the  parties,  the  parti- 
cular should  specify  the  matters  for 
which  credit  is  meant  to  be  given. 
Mitchell  y.  Wright,  1  Esp.  280.  Kenyon, 
C.  J.  1795. 

5.  And  stating  the  debtor  side  of  the 
account  only  was  declared  to  be  a  con- 
tempt, for  which  the  attorney  would  be 
probably  ordered  to  pay  costs  on  both 
sides.  AdlingtonY.  Appleton,  2  Campb. 
410.     Ellenborough,  C.  J.  1810. 

But  Le  Blanc,  J.  and  Thompson,  C.  B. 
fWhaky  v.  BanksJ  1814,  and  Bur- 
rough,  J.  fPemberton  v.  BellinqtonJ 
1816,  refused  to  order  the  plaintiff  to 
state  the  creditor  side  of  the  account. 


And  see  Lonat  v.  Lord  Ranelagh^  3  V« 
&  B.  30 ;  Mann.  Exch.  Pra.  214,  5. 

6.  Giving  credit  to  the  opposite  party, 
is  not  an  admission  that  the  sum  is  due. 
Miller  v.  Johnson,  2  Esp.  602.  Eyre, 
C.  J.  1797. 

7.  A  plaintiff  is  not  precluded  from 
recovering  a  demand  included  in  his 
particular,  by  the  circumstance  of  his 
navine  omitted  to  make  such  demand 
in  a  bill  sent  to  the  defendant  before 
action  brought  Short  v.  Edwards,  1 
Esp.  374.     Kenyon,  C.  J.  1795. 

o.  If  the  attorney  upon  being  called 
upon  for  a  particular,  refer  to  an  ac- 
count delivered  before  the  commence- 
ment of  the  action,  this  is  a  virtual 
compliance  with  the  order,  and  the 
party  is  bound  by  the  account.  HaUhet 
and  wife  v.  Marshall,  Peake,  172. 
Kenyon,  C.  J.  1793. 

And  see  Etches  v.  FeUowes,  Wightw. 
78. 

9.  The  plaintiff's  particular  was  for 
horses  sold  and  on  an  account  stated. 
The  defendant  paid  money  generally 
into  court  sufficient  to  cover  the  latter 
demand.  The  evidence  to  support  the 
former  shewed,  that  the  defendant  was 
liable  only  for  the  price  of  horses  sold 
by  him  for  the  plaintiff.  Held,  that  the 
plaintiff  was  precluded  from  recovering 
the  money  received  to  his  use;  and 
that  he  could  not,  by  applying  the 
money  paid  to  the  counts  for  horses 
sold,  upon  which  he  had  given  no  evi- 
dence, entitle  himself  to  a  verdict  on 
the  account  stated  for  the  balance. 
Holland  v.  Hopkins,  3  Esp.  168.  El- 
don,  C.  J.  1800. 

And  the  court  of  C.  P.  discharged  a 
rule  for  setting  aside  nonsuit ;  but  gave 
leave  to  amend  on  payment  of  costs. 
2  Bos.  and  Pull.  243. 

10.  If  the  plaintiff,  in  his  particular, 
demand  money  due  on  a  promissory 
note  only,  which  note  appears  to  be  on 
an  improper  stamp,  he  cannot  resort 
to  the  money  coimts.  Wade  v.  Beasley, 
4  Esp.  7.     Kenyon,  C.  J.  1801. 

But  see  Brown  v.  Hodgson,  4  Taunt. 
189. 

11.  If  a  payment  made  on  account  of 
the  defendant  to  A.  is  stated  in  the 
plaintiff^s  particular  to  have  been  made 
to  B.,  it  is  sufficient;  unless  the  de- 
fendant will  state  to  the  court  by  affi- 
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^vity  tli&t  h^  has  been  misled  by  the 
particular.  Day  and  others^  astigneeSf 
T.  BoweTf  1  Campb.  69>  n.  Ellenbo- 
rough,  a  J.  1806. 

12.  In  an  action  against  a  dactor  for 
not  accounting,  and  for  goods  sold,  a 
IhII  of  particuhirs,  headed  **  A.  to  B." 
simply  statii^  the  quantity  and  value 
of  the  goods,  is  applicable  to  either 
count.  Htmter  ▼.  Welsh^  I  Stark.  224. 
EUeiiboroi]^h,  C.  J.  1816. 

B.  (c)  Effect  of. 

13.  If  the  plaintiff's  particular  con- 
tain items  which  are  owing  from  the 
defendant  and  his  partner,  who  is  not 
sued,  the  nonjoinder  may  be  pleaded 
in  abatement,  though  part  of  the  de- 
mand be  due  from  the  defendhetnt  solely. 
Colsati  et  alL  v.  &%,  1  Esp.  452. 
Kenyon,  C.  J.  1796. 

Ajid  the  court  refused  a  rule  to  set 
aside  nonsuit.    Ibid,  and  Tidd,  595. 

14.  Under  a  particular,  specifying 
merely  a  demand  on  a  promissory  note, 
the  plaintiff  may  recover  interest.  Blake, 
executor  ofDaie,  v.  Lawrence^  4  Esp. 
147.    Ellenborough,  C  J.  1802. 

15.  Though  the  plaintiff  is  restricted 
in  his  own  evidence  to  the  contents  of 
his  particular,  he  may  avail  himself  of 
any  evidence  produced  by  the  defendant, 
to  increase  his  demand.  Hurst  v.  Wat- 
his,  1  Campb.  68.  Ellenborough,  C.  J. 
1807. 

But  see  Phill.  Evid.  149;  ante. 
Landlord  and  tbnant,  pi.  15. 

16.  Payment  of  51.  into  court  on  a 
count  for  goods  sold  and  delivered,  after 
the  delivery  of  a  particular  demanding 
the  price  of  wool  sold  by  the  plaintiff's 
broker,  is  no  admission  of  the  plaintiff's 
interest  in  the  ffoods  beyond  the  51. 
Blachbum  v.  Sdtolee  and  another,  2 
Campb.  341.  Ellenborough,  C.  J. 
1810. 

17.  Particular  specified  a  bill  for  601. 
bearing  date  on  a  certain  day.  The  evi- 
dence was  of  a  bill  of  631.  dated  on  a 
different  day  in  the  same  year  and  month. 
The  variance  wa(^  held  to  be  im'mate- 
riaL  Dunn  v.  Thomoi.  Abbott,  J., 
Cornwall  Spring  Assizes,  1818. 


C.  Pavxbnt  of  monby  inCo  gourt. 
C.  (a)  Ifi  what  cases  allowed. 

(Quidam  existimaverunt  neque  eum 
qui  decem  peteret,  cogendum  quinque 
accipere  et  reliqua  persequi :  neque  eum 
qui  fmkdum  suum  diceret,  partem  dum- 
taxat  iudicio  persequi ;  sed  in  utrique 
causa  humamusfacturus  videtur  nraetoft*, 
si  actorem  compulerit  ad  accipiendum 
id  quod  offeratur :  cum  ad  officium  ejus 
pertineat  lites  diminuere.  D.  12, 1,  2K 

And  see  post,  Sbt  off;  Tbndbr; 
a  defendant^being  at  liberty  to  pay  money 
into  court  in  all  cases  in  which  a  set  off 
or  a  tender  would  have  been  available, 
thajt  is,  where  the  duty  for  which  the 
action  is  brought  consists  of  a  sum  cer- 
tain, or  of  a  demand  capable  of  being 
reduced  to  a  sum  certain  by  simple  cal- 
culatioo.    Ante,  Bamkaupt,  pi.  99.) 

C.  (b)  Effect  of. 

(See  ante,  Insuranse,  pi.  217 ;  post, 
Tbndbr,  B.) 

18.  Where  the  declaration  contains  a 
count  upon  a  special  contract,  bringing 
in  money  generally  is  an  admission  en 
the  contract.  Guillod  v.  JVbcA,  1  Esp. 
347.     Eyre,  C.  J.  1795. 

S.  P.  Gutteridge  v.  Smith,  2  H*  Bla. 
374 ;  Watkms  v.  Towers,  2  T.  R.  280; 
Jenkins  v.  Tucher,  1  H.  Bla.  90 ;  Ben^ 
nett  V.  Francis,  2  Bos..  &  Pul.  550; 
Muller  V.  Hartshorn,  3  Bos.  &  Pul.  556; 
Bryan  v.  Williamson,  Tidd,  627;  Yate 
V.  Willan,  2  East,  128. 

19.  Payment  of  money  into  court  on  a 
declaration  for  goods  sold,  does  not, 
however,  admit  the  plaintiff's  interest 
in  the  goods  beyond  the  sum  paid  in. 
Blackburn  v.  Scholes  and  another,  2 
Campb.  341.  Ellenborouffh,  C.  J.  1810. 

And  see  Godsall  v.  Boldero,  9  East,* 
72,  9. 

20.  Although  the  pl^ntiff  had  pre- 
viously delivered  a  particular,  specify- 
ing the  parcel  of  goods  in  respect  of 
which  the  action  was  brought.     lUd. 

2 1 .  So  where  defendant  pleads  infancy, 
payment  of  money  into  court  is  no  ad- 
mission of  the  plaintiff's  right  of  action, 
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tt/(ra  the  sum  brought  in.    Hitchcock  ▼• 
Tyson,  2  Esp.  482,  n.   Buller,  J.  1786. 

22.  The  payment  of  money  into  court 
upon  a  count  in  a  valued  policy,  in 
which  the  loss  is  averred  to  be  total,  is 
no  admission  that  the  loss  is  totak 
Ruchir  and  another  v.  Palsgrave  1 
Campb.  557.    Mansfield,  C.  J.  1808. 

And  the  court  of  C.  P.  refused  a  rule 
to  set  aside  nonsuit;  1  Taunt.  419. 

And  see  Waldrcm  v.  Coombe,  3  Taunts 
162. 

But  it  admits  the  tnterest,  as  averred 
in  the  declamtion;  Bell  v.  Aridey,  16 
East,  146. 

So  it  admits  all  facts  stated  in  the 
counts,  on  which  the  money  is  brought 
in;  CrodsaU  v.  Boldero,  9  Bast,  72,  9. 

23.  Plaintiff  ma^  be  nonsuited  aftex 
payment  of  money  mto  court.    Pnd. 

Ace.  EUioU  V.  Callow,  2  Salk.  597; 
Coxv»  Robinson,  Cas.  Temp.  Hardw. 
206;  KabeU  v.  Hudson,  4  T.  R.  10; 
Burstail  v.  Homer,  7  T.  R.  372.  : 

24.  And  the  defendant  cannot  demanq 
a  verdict.  Smith  v.  Fale,  2  Esp.  607 i 
Keny<m,  C.  J.  1797. 

Cont.  Jenkins  v.  Tucker,  1  H.  Bla^ 
93,  diet,  per  Loughborough,  C.  J, ; 
Gutteridge  v.  Smi£,  2  H.  Bla.  376,; 
diet  per  Heath,  J. 

25.  But  semble,  that  where  plainti$ 
takes  money  out  of  court,  and  does  not; 
move  to  set  th«  nonsuit  aside,  he  isi 
precluded  from  bringing  a  fresh  action. 
Rogers  v.  M*Car&y,  3  Esp.  106^ 
Kenyon,  C.  J.  1800. 

26.  Where  goods  are  tortiously  takeni 
by  the  defendant,  who  brings  in  money 
generally  upon  a  declaration  containing 
a  coimt  for  goods  sold,  it  will  be  pre- 
sumed that  the  parties  agreed  to  convert 
the  transaction  into  a  contract  of  sale,' 
Bennet  v.  Francis,  4  Esp.  28.  Cham- 
bre,  J.  1801. 

And  the  court  of  C.  P.  discharged  a 
rule  for  setting  aside  a  verdict  for  the 
plaintiff.    Ibid,  and  2  Bos.  &  Pul.  31. 

27.  Where  money  is  teken  out  of 
court,  and  the  costs  are  taxed  and  paid, 
the  plaintiff  is  not  concluded  from  sne w-* 
ing  m  a^ollateral  action,  that  the  money 
was  accepted  merely  to  put  an  end  to 
litigation.  Hildyard  v.  Blowers,  5  Esp. 
69.    EUenborough,  C.  J.  1803. 

Ace.  Nichols  v.  Philips,  t  AxaU  636. 


28.  Nor  will  taldng  out  of  cdurt  a  less 
sum  than  the  sum  sworn  to,  subject  the 
plaintiff  to  an  action  for  a  maHciousar* 
rest.  Jackson  v.  Burleigh,  3  Esp.  34* 
Kenyon,  C.  J.  1799. 

29.  In  an  action  of  oorenant,  if  mo- 
ney be  paid  into  court  upon  one  of  the 
breach^  assi^pied,  the  ezecutioQ  of  the 
^eed  is  admitted.  Randall  v.  Lfnek, 
2  Campb.  357.  Ellenborough,  C.  J. 
1810. 

30.  And  if  the  defendant  bring  in 
money  generally  upon  a  declaration 
contamin^  a  count  on  a  bill  of  exchange^ 
he  cannot  take  advanta^  of  an  impro- 
per stamp.  Itrae/v.B^amm,  3  Campb. 
40.  EUenborough,  C.  J.  and  K.  B.  If. 
1811. 

Ace.  Outteridge  v.  Smith,  2  ILBk.  374. 

31.  Pa3rment  of  money  into  a  superior 
court  is  a  conclusive  admission  of  the 

Slaintiff's  right  to  sue  in  such  court. 
liller  V.  Waliams,  5  Esp.  19.    Ellen- 
borough,  C.  J.  1803. 

32.  And  where  the  plaintiff  declares 
in  one  count  for  work  and  labour  as  a 
suraeon,  h  is  such  an  admission  of  the 
plaintiff's  right  to  sue  in  that  capacity 
as  precludes  the  defendant  irgm  giving 
evidence  that  the  plaintiff  is,  or  assume 
to  be,  a  physician.  Idpscombey.HolmeMf 
2  Campb.  441.  Sllenborough,  €.  J. 
1810. 

33.  Proof  of  the  rule  to  pay  money 
into  court  wiU  entitle  the  plaintiff  to  a 
verdict,  unless  the  costs  have  been  paid. 
Haiburgh  v.  Orme,  1  Campb.  558,  n. 
1  Burt.  171,  2.  EUenborough,  C;  J. 
1808. 

34.  If,  after  action  brought,  the  debt 
be  paid  without  a  rule  of  court,  the 
plamtiff  must  have  a  verdict,  ^tftmson 
V.  Tfcomton,  1  Campb.  559,  n.  EUen- 
borough, C.  J.  1808  ;  Holland  v.  Jom^ 
dine,  Holt,  6*     Gibbs,  C.  J.  1815. 

S.  P.  Toms  V.  PoweU,  7  East,  536 ; 
S.  C.  3  Smith,  554. 

35.  Although  a  receipt  be  given  for 
debt  and  costs.  Holland  v.  Jourdine, 
Holt,  6.    Gibbs,  C.  J.  1815. 

36.  Payment  of  money  into  court 
can  be  proved  only  bjr  producing  the 
rule.    Israel  v.  Benjamin,  ubi  supra. 

37. .  Or  an  office  copy.  Still  v.  Hal- 
ford,  4  Campb.  17.  EUenborough, 
C.J.  1814. 


^.  Where  one  party  clandefttmcly 
^raws  and  accepts  a  bill  in  the  name  of 
the  firtii,  partly  for  a  demand  which  the 
payee  has  against  the  partnership,  and 
partly  for  his  own  ^bt^  the  payee,  in 
ma  actkm  against  all  the  partners,  caa 
^mly  recoTer  a^auuit  the  tormer  part  of 
the  txMMideration,  though  money  be 
odd  wrto  court  on  the  comitB  oa  the  bilL 
Barber  ▼.  Baekhouse  and  ctinerij  Peake, 
^1«    Kenyon,  a  X  179U 

IX  OftDBE  FOR  rRO0TCn«K  OF 
PAPEB8. 

39.  In  an  aotion  in  C.  P.  tipon  a  po- 
ficy  of  insurance,  a  judge  at  chambers 
iNriU  makea  general  order  on  the  assured 
Xo  produce,  upon  affidavit,  all  papers  in 
bis  possession  relating  to  the  cause. 
Golduhirndt  v.  Marryat,  1  Campb.  562. 
Bfansfield,  a  J.  1809. 

And  see  CUfford  v.  TayloT,  1  Taunt. 
167;  CamjAeU  v.  French^  1  Anst.  50; 
FoOf  Y.  Adttir^  ibid.  259;  Gabbiit  v. 
C:a«eiuitfA,2Anst.547. 

E.  NoncB. 
f  Aad  see  Trovbr,  B.) 

E.  (a)  Hew  served^ 

40.  Notice  to  produce  papers  served  at 
tbe  afttoraey*8  office  on  the  evenii^  be- 
fore the  trial,  after  the  attorney  bas  left 
the  office,  is  too  late.  Sims  v.  IGteherip 
5  &p»  4&    Blleid)orough,  C  J.  1808. ; 

S.   (b)  NcfGce  to  produce  papers,  ^c. 
where  necessary. 

41.  Where  a  number  of  placards  are 
printed,  and  a  jparty  adopts  and  uses 
^ovie  of  them,  all  the  rest  are  duplicate 
ori^nals,  and  one  of  them  may  be  read 
^^ainst  such  pat^,  without  notice  to 
produce.  R.  v.  Waisoii,  2  Stark,  190. 
k.  B.  1818. 

42.  The  non-production  of  books, 
vpon  notice  merely,  entitles  the  oppo- 
site party  to  give  secondary  evidem^; 
k  does  not  auuiorise  the  jury  to  specu- 
late upon  the  probable  contents.  Co&per, 
«l«2cv.<?i66ofK,3Campb.364.  Gibbs, 
J.  1813. 

4d«  Proof  that  upon  a  bill  being  dis- 
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honoured  duplicate  notices  of  £sfaonour 
were  written,  and  that  a  letter  was  de- 
livered to  the  defendant  of  a  bill,  to- 
gether with  the  proof  of  notice  to  pro- 
duce the  letter  so  delivered,  as  containing 
notice  of  dishonour,  is  evidence  (in  de- 
finult  of  production)  dnittiie  defendant 
had  notice.  Roherts  v.  Bradahawp  I 
Stark.  28.    EUenborough,  C  J.  1815. 

44.  An  instrument  wiU  be  presumed 
to  be  stamped,  against  a  party  refusing 
to  prodoce  it  Crop  v.  Anderson,  1 
Stark.  35.    BUenborough,  C.  J.  1815. 

45.  But  the  contrary  may  be  proved. 
fbid. 

46.  D.  as  surety  for  A.  brads  himself 
to  pay  B.  the  baumce  of  account  due 
from  A.  within  sixinonths  after  notice, 
parol  evidence  of  such  notice  cannot  be 
^ven,  without  notice  to  produce  it, 
since  it  operates,  neit  merely  as  a  notice, 
but  as  a  statement  of  accounts.  Chrove 
and  another  v.  Ware,  2  Stark.  174. 
Ellenborough,  C  J.  1817. 


U  (c)  EjB^ectof. 

47.  After  a  notice  to  defendant  to  pr6- 
duce  cheques,  the  plaintiff  trails  for  one 
of  them.  All  are  put  into  his  hand,  and 
after  looking  them  over,  he  selects  one. 
Held,  that  as  the  plaintiff  did  not.  take 
the  first  that  offend  itself,  defendant  is 
entitled  to  have  the  whole  read.  Speer 
V.  JFatts.  Holroyd,  J.  Taunton  Spring 
Assiies,  1818. 

E.  (d)  Notice  to  dispuU  consideration. 

48.  Semble,  That  between  immediate 
parties  the  consideration  may  be  im- 
peached without  notice.  Green  v.  Dea- 
kin  and  others,  2  Stark.  347.  BUenbo- 
rough, C.  J.  1818. 

49.  In  an  action  by  indorsee  against 
acceptor,  the  defendant  cannot,  by  merely 
giving  notice  that  such  proof  will  be 
required,  compel  the  plamtiff  to  shew 
what  consideration  he  has  given ;  before 
such  proof  can  be  called  for,  some  sus- 
picion must  be  thrown  upon  the  plain- 
tiff's title.  Reynolds  v.Chettle,  2  Csimph. 
596.    Ellenborough,  C.  J.  1811. 

50.  S.  P.  dark  v.  EllioU,  Selw.  N.  P. 
304.  London  sittings,  B.  R.  after  M.  T. 
1811. 

:    51.  It  was  afterwards  held  that  where 
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such  notice  hu  been  snven,  the  olaintiff 
must  make  the  pnxx  of  consideration 
part  of  his  case,  and  not  reserve  it  for 
the  reply.  Delaney  v.  Mitchell^  1  Stark. 
439.  Ellenborov^h,  1815;  and  Hum^ 
heri  v.  Ruding,  Chitty  on  Bills,  512. 
Ellenborough,  C.  J.  1817. 

52.  But  the  present  Chief  Justice  has, 
at  Nisi  Prius,  aeclared  the  former  to  be 
the  correct  course.  Chitty,  512,  note 
(3). 

53.  Semble,  that  the  notice  of  action 
against  a  magistrate  must  be  indorsed 
by  an  attorney  who  has  taken  out  his 
certificate.  Sabm  ▼•  De  Burgh  and 
othertf  2  Campb.  196.  Ellenborough, 
C.  J.  1809. 

54.  But  proof  that  the  attorney  had 
ordered  his  clerk  to  take  out  his  certifi- 
cate, and  had  giveil  him  money  for  that 
purpose,  is  sufficient  evidence  of  quali- 
fication.   Ihid. 

55.  After  notice  to  the  defendant,  a 
ship-owner,  to  produce  letters,  &c  ,  the 
plamtiff  may  give  secondary  evidence 
of  a  document  relating  to  the  vessel,  in 
the  custody  of  the  captain,  on  account 
of  the  privity  between  captain  and 
owner.  He  is  not  bound  to  subpoena 
the  former.  Baldney  and  another  v. 
ftitchie,  I  Stark.  338. 

56.  In  an  action  by  A.  as  assignee  of 
B.  ^^gainst  M.  a  notice,  entitled  A.  as- 
si^ee  of  B.  and  C.  against  M.,  is  insuf- 
ficient, thoueh  the  commission  was 
against  B.  and  C.  jointly.  Harvey  and 
others,  assignees  of  Harvey ,  v.  Morgan, 
2  Stark.  17.   Ellenborough,  C.  J.  1816. 

And  the  court  refused  a  rule  for 
a  new  trial.    Und. 

57.  The  defendant  cannot,  in  strict- 
ness,  cross-examine  the  plaintifi^'s  wit- 
nesses as  to  the  contents  of  papers, 
though  the  plaintiff  refuses  to  produce 
them  in  that  stage  of  the  cause.  Side' 
ways  V.  Dyson  and  another,  2  Stark. 
49.    Ellenborough,  C.  J.  1817. 

F.  Consent  rule. 

58.  In  ejectment  for  an  undivided 
moiety,  the  plaintiff  is  bound  to  give 
evidence  of  an  actual  ouster,  or  to  prove 
the  consent  rule  confessing  ouster.  Doe 
d.  WhiU  V.  Cuff,  1  Campb.  173.  El- 
lenborough,  C.  J.  1808. 

And  see  Reading* s  case,  1  Salk.  392 ; 


Doe  d.  FiAif  v.  Prosser^  Cowp.  218 ; 
Peaceable,  d.  Homblower,  v.  Siad  and 
others,  1  East,  568;  Oates  d.  WigfaU 
V.  Brydon  and  others,  3  Burr.  1897; 
Adam's  Ejectm.  2d  edition,  318 ;  Doe 
d.  Hellings  v.  Bird,  1 1  East,  49. 


O.  Entering  the  record. 

59.  It  is  the  rule  on  all  the  circuits 
that  where  business  is  not  done  on  the 
commision  day,  causes  must  be  entered 
before  the  court  sits,  on  the  day  when 
business  is  begun.  Skeye  v.  Voyce^  3 
Campb.  365.  Bayley,  J.  Worcester, 
1813. 

60.  But  under  special  circumstances 
the  court  will  listen  to  'an  application 
for  leave  to  enter  a  cause  luterwards. 
Ibid. 


H.  Potting  off  trial. 
(And  see  ante,  Costs,  A.  (a)  1,  2,) 

61.  An  affidavit  to  put  off  a  trial  on 
account  of  the  absence  of  a  material 
witness,  may  be  made  by  the  attorney 
in  the  cause.  DuherUy  v.  Ounning, 
Peake,  97.     Kenyon,  C.  J.  1797. 

S.  C.  not  S.  P.  4  T.  R.  651. 
And  see  Sullioan  v.  Magill,   1   H. 
Bla.  637. 

62.  And  the  motion  may  be  made  on 
the  day  on  which  the  cause  stands  for 
trial.     Ibid. 

63.  Or  called  on.  Hart  v.  WhMoeke, 
Barnes,  452. 

64.  In  answer  to  an  application  to  put 
off  a  trial,  an  affidavit  may  be  read 
which  was  made  before  the  affidavit  on 
which  the  motion  was  made.  Brooke^ 
esquire,  v.  Wellington,  esquire,  Graham, 
B.  Bristol,  1819. 

65.  And  it  appears  to  be  no  objection 
to  such  affidavit  that  it  was  sworn  before 
a  commissioner  in  the  country,  and 
transmitted  to  town  (but  not  used)  for 
another  purpose.    Ibid. 

66.  Ajk  application  may  be  made  at 
nisi  prius  to  postpone  the  trial  of  a 
a  chancery  issue.  Buxton  v.  Lawton^ 
4  Campb.  163.     Gibbs,  C.  J.  1815. 

67.  A  judge  at  nisi,pnus  will  not  either 
accelerate  or  retard  a  trial,  in  expecta* 
tion  of  the  interference  of  a  court  of 
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^viity.      Goldschmidi  v.  Manyatty   1 
C^fflipb.  559.    Mansfield,  C.  J.  1809< 

68*  A  judge  at  nisi  prius  will,  on  the 
application  of  the  plaintiff,  make  an 
order  for  putting  off  the  trial  from  one 
day  in  the  sittings  to  another,  on  ac- 
count of  the  indisposition  of  a  witness. 
Amleyv.  Birch,  3  Campb.  333.  £1- 
lenborough,  C.  J.  1813. 

69.  But  the  defendant  is  entitled  to 
costs.    Ibid, 

70.  And  the  plaintiff  will  not  he  al- 
lowed to  put  off  the  trial  beyond  the 
sittings.  He  must  withdraw  the  record. 
Ibid. 

And  see  Westm.  2.  cap.  46;  2  Inst 
256. 

71.  A  trial  will  not  be  put  off,  upon 
a  motion  at  nisi  prius,  to  enable  the 
plaintiff  to  substitute  an  excuse  for  pro- 
fert.  Paine  v.  Bustin,  1  Stark.  74. 
EUcnborough,  C.  J.  1815. 

I.  Withdrawing  thb  rbgord. 

72.  Counsel  retorn6(2  by  the  plaintiff, 
who  have  not  received  their  hriefof 
have  no  power  to  withdraw  the  record. 
Abiihol  V.  Beneditto,  2  Campb.  487. 
Lawrence,  J.  1810. 

And  the  chief  justice  ordered  the 
nonsuit  to  stand,  ihid.  Mansfield,  C« 
J.  1810. 

5.  C.  3  Taunt.  225. 

K.  Nonsuit. 

73.  A  judge  at  nisi  prius  will  direct 
a  nonsuit,  on  the  ground  of  the  non- 
performance of  a  condition  precedent, 
although  the  objection  is  on  tne  record. 
Sadler  v.  Ao&tiu,  1  Campb«  256.  Ef- 
Icnbor^h,  C.  J.  1808. 

74.  where  assignees  are  nonsuited, 
they  are  not  entitled  to  the  costs  occa- 
sioned by  a  notice  to  dispute  the  trading. 
Act  of  bankruptcy,  and  petitioniiu^  cre- 
ditors* debt.  Appendix. 

75.  One  inoictment  against  A.  and 
another  agabst  A.  and  B.  are  entered 
for  trial  as  common  jury  causes  by  the 
defendants,  special  iuries  Jiaving  been 
struck  in  botn  by  the  prosecutor :  the 
prosecutor  cannot,  if  he  withdraw  the 
first  record  with  a  view  to  reverse  the 
order  of  trial,  prevent  the  defendant 
from  being  acquitted.    Rex  v.  Houl' 


ditch  and  another^  1  Stark.  63. 
borou'^h,  C.  J.  1815* 
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L.  Judgment  as  in  case  op  a 

NONSUIT. 

76.  The  defendant  is  not  entitled  to 
judgment  as  in  case  of  a  nonsuit,  where 
the  Jud^  at  nisi  prius,  after  the  open- 
ing of  the  pleadings,  stops  the  cause  as 
not  fit  to  be  tried.  Henkin  v.  Gens,  2 
Campb.  408.     K.  B.  E.  1810. 

S.  C.  12  East,  248. 
And  see  Anon,  Bunb.  17;  Sav.  57, 
pi.  122. 

M.  Trial. 
(And  see  ante.  Pleading*  A.  (c).) 

M.  (a)  In  what  county* 

77.  Felonies  in  Wales,  created  since 
26  Hen.  VIII.  cap.  6.  are  triable  in  the 
next  English  county.  Rex  v.  Window, 
3  Campb.  78.  Le  Blanc,  J.  Hereford, 
1811. 

M.  (b)  Attendance  and  demeanour  of 
parties. 

78.  At  the  trial  of  an  information 
against  a  peer  for  a  misdemeanour,  the 
defendant  is  not  entitled  to  sit  covered, 
or  to  have  a  place  assigned  to  him. 
The  King  v.  Lord  Abinqdon,  1  Esp. 
226,  andPeake/236.  Kenyon,  C.X 
1794. 

79.  A  prisoner,  who  i»  a  party  to  a 
suit, .  is  not  entitled  to  be  brought  up  ta 
hear  the  trial.  Thellttson  v.  Coppinger, 
3  Esp.  283.    Kenyon,  C.  J.  1801. 

And  see  Anon.  2  Ssdk.  544 ;.  Rex  v. 
Feilding,  Comb.  29 ;  Meehings  v.  5i7ttm, 

I  H.  Bl.  636;  Cole  v.  Hawkins,  Andr. 
275. 

80.  But  a  defendant  is  protected' from 
arrest  in  coming  to  attend  the  trial. 
Solomon  y.  Underhill,  1  Campb.  229. 
EUenborough,  C.  J.  1808. 

S.  P.  lAghtfoot  V.  Cameron,  2  Bla. 
1113.    And  see  ChUderston  v.  Barrett, 

II  East,  439;  Tidd,  196. 

81.  And  if  he  be  arrested,  eundo,  the 
judge  will  grant  a  habeas  corpus  to  dis- 
charge him,  and  will  put  off  the  trials 
Knd. 
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And  see  Tidd,  784. 

82.  But  this  must  be  upon  payment 
of  costs ;  unless  the  plaintiff  appears  to 
have  colluded  with  tne  creditor.    Ibid* 

83.  The  plaintiff's  attorney  is  not 
bound  to  attend  the  trial  of  the  cause. 
Dax  V.  Ward,  1  Stark.  409»  Ellenbo- 
rough,  C.  J.  1816. 

S.  P.  H.  21,  E.  3,  fo.  46,  pU  «4. 

And  see  T.  11,  E.  4^  fo.  2>  pi.  4; 
Manning^s  Exchequer  Practice,  585, 
586. 

84.  He  is  therefore  not  responsible  for 
a  failure  occasioned  by  his  own  absence, 
concurring  with  that  of  a  witness  whose 
attendance  he  had  reason  to  expect. 
Ibid. 

M»  (c)  Particular  defences^  where 
exchdeJl 

85»  A  defendant,  under  terms  not  to 
give  coverture  in  evidence,  cannot  shew 
that  the  goods  were  delivered  on  the 
credit  of  the  husband.  Snell  \^  Bice, 
Peake,  235,  and  1  Esp.221.  Kenyon, 
C.  J.  1794. 

And  see  Tidd,  564.. 

86.  &fiiUe,  thatan  award  made  after 
issue  jobed,  cannot  be  riven  in  evi- 
dence under  the  osiginal  pleadings,  but 
must  be  pleaded  fm$  darrein  ccmli- 
YUMMce.  S$areyY,  Bloxam,  2  Esp.504. 
Kenyo»,.aJ.  1796. 

See  ThomliMtm  v.  Arriehm,  1  Com. 


Rep^  330; 
Burr.275* 


Hamkhu  v«  Coldough,  I 


if.  (d)  Jurifu 

And  sec  pest.  Statute,  pi.  1 ;  WIa^• 

K£S8,  C.^(d);  ante,  K.  75^ 

87.  WheieUie  defendant  has  served  a 
rule  for  a  special  jury,  but  none  has 
been  strack,  the  plaintiff  may  tiy  ^ 
cause  in  its  regulas  aider  as  a  common 
jury  cause*  Farmer  and  another  ir. 
jRKhard^  and  anoAer,  2  Stark,  36St 
Ellenborongb,  C.  J.  1818. 

88.  And  i^poB  a  motion  for  a  new  trial 
the  court  said  «'  that  il  was  incumbent 
upon  a  jparty  who  meaat  to  have  his 
cause  tried  by  a  sf^ecial  jury,  to  pursue 
the  object  m  all  its  steps,  and  to  do 
every  thing  in  his  power  in  order  to 
enable  the  other  party  to  apply  to  the 


judge  at  nisi  prius  to  try  tKe  csuse  vspcm 
a  statement  that  it  would  occupy  np 
more  time  tbap.  a  oommoa  cau^e.*^ 
Ibid. 

89.  In  criminal  cases  a  judge  cannot 
certifv  for  the  costs  of  a  'special  jury.. 
T^  king,  on  th^  proeeoutum  of  Sermon^ 
▼.  Lord  Akingdon^  1  Esp..  226.  ILeor^ 
yon,  C.  J.  1794. 

90.  Upon  q>pUcaftftsamade  to  appoait 
particular  days  for  the  trial,  of  special 
jury  causes,  where  there  was  no  de- 
fence, Lord  £lleidK>rougbsaid,  <<  1  wiab 
this  to  be  understood  ta  be  the  rale  iis 
fvtnre.  If  the  jury  has  been  redbcied^ 
and  a  case  be  made  out,  shewing^  that 
there  is  no  defence,  1  will  appoint  u 

E articular  day^  -that  the  plan^iff  may 
ive  the  benefit  of  the  trial ;  baft  if  the 
jury  has  not  been  reduo^  the  trial 
mart  ooaneoaasa  coancion  jury  cauae^*'' 
1  Stark.  31.    Qmldhsdl,  1^15., 

91.  A  judge  cannot  certify  for  the 
costs  of  a  special  jury  the  day  after  the 
triaL  ^a^^ete  v.  iSikoiff,  3  Campb.  316. 
EUenborough)  C*  J.  1812. 

92.  If,  during  the  course  of  a  trial  kst 
a  felony,  one  of  the  juxyaieB  becomes 
ina^ble  of  going  thiongh  his  dn^,^ 
the  lemsuning  eleven  are  to  be  dia-* 
charged,  and  anewjuryistobeahai^gedl 
with  the  prisoner  in  the  asnaA  form.. 
Rex  V.  Edwardi,  3  Campb.  207.^  Wood„ 
B..  Monmouth,  1812,  and  Cam..  Seaec 
E.  1812,  where  two  anonymous  cases 
to  the  same  effect  were  cited. 

S.  P.  iter  v.  Ami  SeaBert,  Leach^ 
Cro.  Cases,  706. 
And  seer  AppenAa* 


MU  (e)  FmdifL 

90»  One  af  seresal  defendMla  aa  aa» 
acticm  ex  delieioi,  i^ast  whom  the 
plaintiff  has  laid  no  evideaae  b^aic)  the 
jiii^,  Is  nal  enti^d  to  a  verdiet  of  wo^ 
quittal  «poB  the  fleriag  of  the  f  laamt  ifP» 
case.  HaxUf  v..  JBrn  emi  etmfhtr^  1 
Stark.  08.    EHeaboi^h^C.JL  IStS. 

94.  But  the  a laiatif  caaael  iaB|^-* 
cate  him  by  evimM^  adduced  to  rebtil 
the  case  sat  m  by  te  other  ddeadaata^ 

95.  Upon  an  indictmeat  agaiast  A«» 
B.,  C,  and  D.,  for  a  conspiracy,  it  ia 
competent  to  the  prosecutor  to  stale 
that  be  has  no  evidence  to  offsr  against 
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A,  Of  B.  and  to  call  upon  the  jury  for 
an  immediate  verdi^  of  acquittal  as  to 
them.  Rev  v.  Meyer  and  others,  Ab- 
bott, C.  J.  Guildhall,  20th  April,  1819, 
after  hearing  Gumey  for  the  prosecu- 
tion, and  ^arlett  for  defendants  C. 
and  D. 

96.  The  assent  of  all  the  jury  to  the 
verdict  pronounced  by  the  foreman,  in 
their  presqnce  and  bearing,  is  to  be 
conclusively  inferred.  Rex  v.  WooUer, 
2  Stark.  111.     K.  B.  T.  T.  1817. 

97.  And  no  affidavit  can  in  any  case 
be  admitted  to  the  contranr.    Ibid. 

98.  But  where  the  whole  of  the  jury 
were  not  present,  when  a  verdict  of 
giulty  was  delivered,  and  it  was  uncer- 
tain whether  they  all  heard  the  verdict 
pronounced  by  the  foreman,  the  court 
gzaajked  a  new  trial.    Hid* 

K  (f)  C(ywMel. 

(And  see  ante,  ^.  Babribtbr;  post, 
WlTfiTBSfl,  B.  (c). ) 

99.  Held,  that  where  defendants,  in 
the  same  interest,  appear  by  separate  at^ 
tomeys  and  counsel,  only  one  counsel  can 
address  the  jury,  and  each  witness  is  to 
be  examined  by  one  counsel  on  th^ 
part  of  all  the  defendants,  as  if  the  de- 
lence  were  joint.  Chiwendale  v»  Mas* 
9on  and  othen,  4  Campb.  174,  Gibbs, 
C.  J.  1815. 

-  100.  Where,  upon  an  information  for 
a  misdemeanour,  the  defendant  calls  no 
witnesses,  the  counsel  for  the  prosecu- 
tion, except  in  the  case  of  the  attorney 
general  (prosecuting  for  the  crown)  is 
not  entitled  to  a  reply*  The  King,  on 
the  protecuHon  of  Sermon^  ▼.  Lord 
Ahmgdon,  1  Esp.  226,  and  Peake,  236. 
Kenyon,  C.  J.  l794. 

101.  In  criminal  prosecutions  insti* 
tuted  by  the  cro^  the  counsel  for  the 
crown  have  in  all  cases  the  general 
rcnply.  JRex  v.  Moriimore  and  Mooch. 
Abbott,  J.  Devon  Spring  Assizes,  1818. 

102.  S.  P.  contra.  Rex  v.  Smith,  Peake, 
236,  m  Kenyon,  C.  J.  1797. 

103*  But  if  the  plaintiff's  counsel  in 
opening  claim  only  the  balance  of  an 
accouQit  stated,  which  he  fails  to  prove, 
he  may,  before  he  closes  his  case,  charge 
the  defendant  with  money  received  to 
the  plaintiff's  use.  Murray  and  another 


Y.  Butler,  3E8p.  105.    Kcnydn,  C.  J. 

1800. 

■    See  Pensan  v.  Lee,  2  Bos.  and  PuL 

331,  2,  3  ;  H^arden  v.  Bailey,  4  Taunt. 

81,  2. 

104.  Counsel  may  read,  as  part  of  an 
address  to  the  jury,  an  extract  from 
a  book  in  which  is  advanced  a  specula- 
tive opinion  bearing  on  the  point  in, 
question.  Plunkettv.  Cohbett,  5  Esp. 
136.     EMenborough,  C.  J.  1804. 

105.  If,  however,  a  book  be  produced 
for  the  purpose  of  shewing,  that,  pre- 
viously to  tne  publication  of  a  libel  by 
the  defendant,  the  obnoxious  matter 
was  in  circulation,  it  must  be  formally 
proved.    Ibid.  ^ 

And  see  Appendix. 

106.  Where  there  are  several  coimsel 
for  one  party,  and  the  junior. has  begun 
to  interrogate  a  witness,  the  leader  may 
interpose,  and  take  the  examination 
into  nis  own  hands.  Doe  v.  Roe^  2 
Campb.  280.  Ellenborough,  C.  J.  1809. 

107.  But  a  witness  cannot  r^ularly. 
be  examined,  or  cross-examineid,  by 
the  counsel  on  the  same  side  in  succes- 
sion.   Ibid* 

108.  Where^  on  an  infonnation  for  a 
misdemeanour,  the  party  conducts  his 
own  defence,  counsel  will  be  heard  on 
^  point  of  law  which  arises.  Rex  v. 
JrhUe,  2  Campb.  98.  Ellenborough, 
C.  J.  1811. 

109.  S.  P.  Rex  V.  H.  Swann,  esq* 
Best,  J.  Bodmin,  1819. 

110.  But  he  cannot  have  the  assist- 
ance of  counsel  in  examining  and  cross- 
examining  witnesses,  and  reserve  ta 
himself  the  right  of  addressing  the  jury. 
jR.  V.  WkUe,  vbi  supra* 

111.  Where  the  defendant  pleads  not 
guilty  to  the  in  et  armis,  and  justifies  as 
to  Uie  residue  of  the  trespasses,  he  is 
entitled  to  begin,  and  to  nave  the  ge- 
neral reply.  Hodges  v.  Holder,  3. 
Campb.  366.  Bayfey,  J.  Worcester,, 
1813. 

112.  So  in  ejectment  where  the  de- 
fendant admits  the  validity  of  a  will> 
under  which  the  lessor  of  the  plaintiff 
claims,  but  would  entide  himself  under 
a  codicil,  he  has  a  righl  to  berin  and 
reply.  Doe  d.  Sir  Richard  Corbett, 
Bart.  V.  CorbeU,  clerk„  3  Campb.  368. 
Bayley,  J.  Worcester,  1813. 

113.  Where  by  the  pleadings,  or  by 
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notice,  the  nature  of  the  defence  is  ma- 
nifesty  the  plaintiff  is  bound  to  open 
the  whole  case  in  chief*  Rea  v.  Smith 
and  others,  2  Stark.  31.  Ellenboiough, 
C.  J.  1817. 

114.  And  where  the  defendant  alleges 
a  fraudulent  removal  to  avoid  a  distress, 
he  will  not  be  permitted  to  produce  evi- 
dence of  the  fi:>fia  fides  of  the  removal 
in  his  reply,  after  having  opened  merely 
a  prima  case  of  trespass.    Jbid. 

N.  New  TRIAL. 
(And  see  ante.  Action,  D.  (c)  ;  Mis- 

DBMEANOR.) 

115.  A  new  trial  will  not  be  granted 
after  verdict  for  defendant  in  a  penal 
action,  except  in  the  case  of  a  misdi- 
rection. Brooke^  qui  tam^  v.  MiddUUm, 
1  Campb.  450.  K.  B.  M.  T.  1808. 

S.  C.  10  East,  268. 

N.  As  to  the  rule,  see  Feitcrwm  v, 
Bewnett,  3  Wills.  17;  Smithy.  FrampUm^ 
f  Lord  Raym.  62 ;  Seymour  v.  Day,  2 
Stra.  889;  Mattison  v.  Ailanson^  ibid. 
1238 ;  BjCX  v.  Reynell,  incorrectly  re- 
ported 6  East,  315 ;  ace.  Rex  v, ,  2 

keb.  226,  eont.  And  as  to  the  exception, 
see  Wihonr.  Bartall,  4  T.  R.  758 ;  Col- 
crafty.  Gihhs,  5  T.  R.  19;  Rex  v.  Rey-- 
fkell,  2  Smith,  406,  where  it  is  stated 
that  the  motion  was  made  on  the  ground 
of  misdirection,  as  was  the  feet;  vide 
MSS. 


And  the  court  discharged  a  rule  for  a 
new  triaL  Ibid,  and  10  East,  578. 
And  see  EldertotCs  case,  3  Salk.  92,. 

284. 


PROCESS. 
(And  see  ante,  Arrbst,  pi.  14;  Fe^ 

RSION  JUDOMBNT,  pi.  8.) 
A.  SSRVICfi  OP  PROCESS. 

(And  see  ante,  Prrrooativb,  pi.  2.) 

1.  Bill  of  Middlesex  cannot  be  served 
in  London.  Slack  v.  Brander  and  TMs^ 
sheriffs  of  London,  and  Coulson,  1  Esp. 
42.    Kenyon,  C.  J.  1793. 

S.  P.  Devenege  v.  DaHhy,  Doi:^. 
369,  84 ;  Borman  v.  Bellamy,  1  T.  R. 
187.  S.  P.  6  converso,  Chaoe  v.  Joyce, 
4  M.  and  S.  412.  And  see  Wtlb's  v. 
Pendrill,  2  N.  R.  167;  Drew  v.  Afar- 
rioU,  1  Wils.  77;  Mann.  Exeh.  PracU 
413. 


PREROGATIVE. 

1.  The  right  to  gauge  articles  im- 
ported into  the  kingdom,  whether  for 
sale  or  otherwise,  is  inherent  in  the 
crown.  Mayor,  ^c,  of  London  v.  Lona, 
1  Campb.  26.  Elfenborough,  C.  J. 
1807. 

2.  Process  cannot  be  executed  in  a 
royal  palace  kept  in  a  condition  to  re- 
ceive the  king,  though  he  may  never 
have  in  fact  resided  there,  and  thoueh 

Erivate  families,  imconnected  with  the 
ousehold,  occupy  apartments  therein, 
by^  permission  from  the  lord  chamber- 
lain. Winter  v.  Miles  and  another,  1 
Campb.  475.  Ellenborough,  C.  J. 
1808; 


PROCTOR. 

1.  A  proctor  may  recover  for  business 
done  by  A.  his  clerk,  in  the  name  of  A.> 
if  no  prejudice  have  arisen  to  the  de^ 
fendant  from  supposing  A.  to  be  the 
principal.  Grojan  v.  Wade^  2  Stack. 
443.    Abbott,  C.  J.  1819. 

2.  An  agreement  betweea  a  proctor 
and  his  derk  that  the  latter  shall  receive 
a  salary  equal  to  half  the  profits  during 
the  last  three  years,  is  not  an  evasion  (3^ 
the  statute.  (53  Geo.  itl.  cap.  127. 
sect.  9.)    Ibid. 


RELEASE. 
(And  see 

A.  To  ENLARGE  THE  ESTATE. 

1.  A  bargain  and  sale  for  a  year  to 

A.  and  his  wife,  will  support  a  release 
to  A.  and  a  third  person.  Doe  d. 
Saunders  y.  Cooper,  Holt,  461.    Wood» 

B.  York,  1816. 
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REPLEVIN. 
(And  see  Agrbxhent,  pL  44.) 

A.  Whsrs  the  most  effectual 

REMEDY. 

B.  Pleadings. 

C.  Evidence. 

A.   Where  the  most  effectual 

REMEDY. 

•  I.  For  the  purpose  of  recovering  a 
specific  chattel,  the  proper  course  is  to 
sue  out  replevin,  not  to  oring  trover,  in 
which  damages  only  are  recovered. 
Per  Lord  EUenhorougn,  in  Dort  v.  WiU 
kinson^  2  Stark.  288. 

N.  And  replevin  appears  to  be  pre* 
ferable  to  detinue,  in  which,  though  the 
judgment  is  in  the  alternative  for  the 
cha^l,  or  the  value,  the  restoration  of 
the  chattel  can  only  be  enforced  bv 
writ  of  distringas  ad  Itberandum^  which 
may  be  ineffectual.  See  Appendix  to 
Manning's  Exch..  Practice,  297. 

Qu(tref  Whether  the  defendant  may 
not  plead  to  the  writ.  See  M.  5,  H.  7, 
fo.  3,  pi.  6. 

2.  A.  was  bringing  an  action  on  the 
case,  or  of  assumpsit  insteadof  replevin. 
Vide  ante.  Assumpsit. 

3.  Where  to  an  avowry  for  rent  due 
upon  a  quarterly  holding,  the  plaintiff 
does  not  deny  the  tenure^  but  pleads 
rien  m  arrercy  he  cannot  shew  that  the 
holding  is  half  yearly,  and  that  there- 
fore no  rent  had  accrued,  though  one 
of  the  quarters  had  elapsed.  Hill  v. 
Wright,  2  Esp.  669.    Bidler,  J.  1798. 

B.  Pleadings. 

4.  After  removal  into  superior  court, 
it  is  no  plea  to  s^  ths^  defendant 
avowed  below  for  a  different  cause.  T. 
20,  £.  3 ;  Fitz.  Avowry,  130 ;  and  see 
3  Co.  26,  b^  3  T.  R.  645;  1  East,  142; 
7  T.  R.  654;  but  see  1  Leon.  50; 
H.  5.  E.  2.  Fitz.  Estoppel,  258;  T.  10. 
E.  2.  Fitz.  Avowry,  213. 

5.  An  issue  that  defendant  and  all 
other  occupiers  of  black  acre,  have  used 
to  repair  fences  against  locus  in  quo. 


cannot  be  supported  where  there  has 
been  unity  ot  possession.  Bibheck  v. 
Pothecary  and  Abbott,  J.  Sa- 

lisbury, Spring  Assizes,  1818. 

C.  EVIDBNCB. 

6.  Under  the  plea  of  non  tenentf  the 

Elaintiff  cannot  shew  that  his  landlord, 
y  whom  he  was  let  into  possession, 
acauired  the  property  by  a  fraudulent 
ana  void  assignment.  Parry  v.  House, 
Holt,  489.    Dallas,  J.  1815. 

7.  An  issue  in  replevin  between  A. 
and  B.  as  bailiff  to  C.  upon  the  tenancy, 
upon  cognizance  of  B.  found  against  A. 
is  concmsive  evidence  of  the  tenancy. 
Hancock  v.  Welch,  1  Stark.  347.  £U 
lenboroueh,  C.  J.  1816. 

7.  And  it  was  said  that  it  would  have 
been  so  if  the  former  issue  had  been 
between  A.  and  a  straneer.    Ibid. 

Sed  vide  Mann.  Exch.  Pract. 


RETRAXIT. 

1.  Where,  in  an  action  on  an  annuity 
bond,  a  defective  memorial  is  pleaded, 
and  the  plaintiff  enters  a  noUe  prosequi, 
he  may  recover  the  consideration  as 
money  had  and  received.  Estew^Broom^ 
head,  3  Esp.  261.   Kenyon,  C.  J.  1801. 

N.  That  an  entry  of  a  nolle  prosequi 
is,  under  such  circumstances,  a  retmit. 
See  Manning's  Exch.  Pract.  366. 


RIOT. 

1.  The  spectators  in  a  public  theatre 
have  a  right  to  express  the  feelings  ex- 
cited at  the  moment  by  the  performance^ 
and  to  applaud  or  hiss  the  piece  or  the 
actor.  Clifford  v.  Brandon,  2  Campb. 
358.    Mansfield,  C.  J.  1809. 

2.  But  if  persons  coming  to  a  theatre 
with  a  predetermined  purpose  of  inter- 
rupting  the  performance,  make  a  great 
noise  and  disturbance,  so  as  to  render 
the  actors  inaudible,  they  are  guilty  of 
a  riot ;  though  no  personal  violence  be 
attempted,  and  no  injury  be  done  to  the 
theatre.     Ilnd. 
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RIOT  ACT. 
(And  8CC  post.  Statutes,  B.  (b). ) 

1.  The  mob,  after  tearing  down  win- 
dow frames,  &c.  retire  upon  the  ap- 
proach of  the  military :  this  is  a  begin- 
ning to  demolish.  Lord  King  v.  Cham- 
hers  and  another^  1  Stark.  195.  EHcn- 
borough,  C.  J.  1816. 

2.  But  if  the  mob  withdraw  sponta- 
neously, without  proceeding  furtner  in 
the  work  of  demolition,  it  is  a  question 
ofhd  whether  what  was  done  was  done 
with  intention  to  demolish.    Ibid. 

3.  A  bouse  is  attacked  by  a  mob, 
with  intent  to  liberate  their  leader,  or 
pull  down  the  house,  in  case  he  be  not 
restored  to  them,  and  proceed  to  acts 
of  violence.  This  is  a  sufficient  be- 
ginning to  demolish.  Beckwithy.  Wood 
and  another,  2  Stark*  262.  Ellenbo- 
rough,  C.J.  1817. 

4.  Damages*  may  be  recovered  in 
respect  of  guns  used  and  damaged  in 
the  work  of  demolition;  but  not  for 

ris  stolen  by  the  mob.    Ihid*  268,  n. 
B.  E.T.1818. 

5.  It  does  not  a£fect  the  case  to  shew 
that  the  plaintiff  has  coovicttd  a  party 
for  the  feKttioas  taking.    Ibid. 

6.  A  house  partly  occupied  by  the 
plaintiff  as  a  shop,  and  partly  let  out 
DY  him  to  lodgers,  is  the  dwelhng  house 
of  the  plaintm  within  the  meaning  of 
the  Riot  Act*  (1  Geo.  I.  s.  1.  cap.  5.) 
Rear.  Wood  and  another^  2  StBjk^  269. 
Ellenborough,  C.  J.  1817. 

And  the  court  vefiised  a  rule  on 
this  groimd  for  a  new  triaL    Ibid.  271. 


RIVERSi 

1.  fai  a  public  navigable  river,  all 
vessek  may  moor  and  stay  as  long  as 
the  owners  choose^  provided  they  do 
not  abne  their  rieht  by  lemainine  there 
for  the  purpose  of  interrupting  the  en- 
joysMnl  ot  a  fishery  or  other  private 
fastttictit.  AnonymooBt  1  Campo.  517, 
n.    Wood,  B.  Dvrham,  1808. 

2.  Foond,  by  the  verdict  of  a  special 
iury,  that  there  is  a  custom  to,  moor 
ba^  at  low  watery  for  one  tide^  at  the 


Eiles  in  front  of  wharfe  i»  the  Thanes; 
ut  that  w^re  there  are  no.  piles,  the 
custom  does  not  allow  barges  to  moor 
at  the  wharf,  except  in  cases  of  distress.. 
WyM  v.  Thompson,  1  £6p.'252.  Ken- 
yon,  C.  J.  1794. 

3.  A  party  cannot  be  indicted  for  not 
removing  a  vessel  sunk  by  accident  in  a 
navigable  river.  The  Kmg  v.  WatU^  2 
Esp.  675.    Kaiyon,  C.  J.  1798. 

But  see  ante.  Action  on  the  ca8s> 
pL69. 


SCHeOLMASTER. 
(And  see  ante.  Bankrupt,  pL  21.) 

!•  Assumpsit  against  schoolmaster  ior 
delivering  fireworu  to  plaintiff's  son  and 
suffering  him  to  retain  them,  with  special 
damage  contrary  to  the  duty  and  under- 
taking of  defendant.  Held  not  main- 
tainable without  proof  of  a  delvoerjf  bv 
defendant  as  alleged.  King  v.  Ford^  1 
Stark.  421.    Ellenborough,  1816. 

2,  Where  a  schoolmaster  seeks  to  re- 
cover beyond  the  actual  period  of  school* 
ing»  on  the  ground  of  removal  without 
notice,  according  to  the  terms  of  a  pro- 
spectus deliver^  to  the  defendai^  the 
ipentical  copy  of  the  prospectus  delivered 
to  the  defendant  must  be  produced^ 
fljtamped.  WiUiams  v.  Stougkton  2  Stark» 
292.    EUenborou^,  C.  J.  1817. 

3.  But  in  another  case  it  was  consi- 
dered that  the  prospectus  was  a  bare 
proposal,  and  that  it  was  competent  to 
Uie  plaintiff  to  produce  it  as  the  basis  of 
the  subsequent  parol  agreement  without 
a  stamp.  Edgary.  BHchf  1  Stark«  464.. 
penboiough,  C.  J.  1816» 


SCIRE  FACIAS*  . 

1.  In  Bcire  facias. B^nai  bail,  tKe 
plaintiff  may  be  nonsuited.  (yMeakjf 
V.  Wilsgm  and  amoiher^  I  Ca;mpK  4S4. 
fllenboTOinh,  C.  J.  1808. 

And8eeY.B.17E.3,U 
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SET  OFF. 
(Aiui  see  Mann.  Exctu  Prsu  263.) 

A.  By  WHOM. 

(a)  Iii  cases  offaii»ership» 

(b)  Ifi  respect  of^certamty  of 

the  debt  or  duty  medfor, 

B.  AOAIN89>  WHOM. 

(a)  In  cases  of  marriage, 
{hiji  In  cases  of  parbtsrskip. 

(c)  In  oases  of  agency. 

(d)  In  respect  of  special  contract. 

C.  Subject  MATTER  of  set  opp» 

D.  Phacticx  relative  to  set  off. 

(a)  Form  of  sH  off. 

(b)  How  pleaded  withoiherpleas. 

(c)  Particulars  of  set  off. 

(d)  BspUcation. 

(e)  Effect  of  set  off  upon  coUa- 

teral  proceedings. 

A.  By  WHOM* 

A,  (a)  In  oases  of  partnership. 

1.  A  peison  sued  m  his  own  right,, 
may  set  off  a  debt  due  to  him  as  sur- 
viving partner.  Slipper,  assignee  of 
Lme,  V.  StidstoM,  1  Bip.  47.  Kenyon> 
C.  J.  1793; 

2.  And  the  plaintiff,  at  the  recom 
mendation  c^  the  cpurt  of  K.  B.  aban- 
doned a  rule  nisi  to  set  aside  nonsuit. 
AM^,and5T.R.493. 

S.  P.  e  cowfoersOf  French  v.  Anderson, 
6  T  R.  582 
i^8ecY.B.M.33,H.Wo.43^pLW. 

A.  (b)  In  respect  of  the  certain^  of  Afi 
dd>t  or  duly  susdfhf. 

3.  Upon  the  assignment  of  a  leasehold 
messuage  from  L.  to  A.>  L*  covenants 
that  he  wiU  pay  **  all  the  rent,  taxes, 
laijtes^  chaiges,  and  other  ou^ouigs 
whataoe  ver,  which  shall  become  payable 
in  respect  of  the  said  premises,  up  to 
and  until  the  29th  day  of  Sept.  then 
instant,  as^  shaU  and  will  well  and  suf- 
ficisnUy  save  hoimless  and  indemnify  the 


said  A.  his,  ^c.  from  and  against  the 
payment  thereof  respectioely.  A.  declares 
that  although  divers  sum*  of  money, 
amounting  in  the  whole  to  a  large  sum 
of  money,  to  wit,  the  sum  of  1001.  of 
lawful,  &c.  became  and  were  due  and 
owing  for  rates,  taxes,  and  charges,  and 
other  outings,  payable  in  respect  of 
the  said  premises  before  and  up  to  and 
until  the  said  29th  day  of  Sept.  in  the 
year  1817,  aforesaid,  to  wit,  at,  &c. 
yet  the  said  L.  did  not  nor  would  pay 
or  cause  to  be  paid  the  said  sum  of 
money  so  payable  for  taxes,  &c.  in  re- 
spect of  the  said  premises  as  aforesaid^ 
and  did  not  nor  would  save  harmless  and 
indemnify  the  said  A.  from  and  a^m^ 
the  payment  thereof^  hut  wholly  negleOed 
so  to  do,  to  wit,  at,  ^c    And  by  reason 
thereof  the  said  A.  after  the  making 
of  the  ssdd  indenture,  to  wit,  on,  &C. 
at,  &C.  was  forced  and  obliged  to  pay, 
and  did  then  and  there  necessarily  pay 
the  sjud  moneys  which  so  became  and 
were  in  arrear,  for  such  taxes,  &c.  con- 
trary, &c.     To  thb  declaratioi^  the 
defendant  L.  pleads  a  set  off  for  fixtures 
and  furniture  taken  by  A.  at  an  aporaise- 
ment.    Upon  demurrer  to  the  plea,  it 
was  urg^d,byManning,forthedelendant,t 
that  the  plaintiff  A.  having  restricted  his 
allegation  of  damnification  to  the  being 
compelled  to  pay  a  liquidated  sum,  the 
declaration  was  in  effect  for  money  paid 
to  L.*8  use.     But  the  court,  without 
hearing  ChitW  for  tlie  plaintiff,  held, 
that  inasmuch  as  he  might  have  been 
damnified  beyond  the  amount  of  the 
taxes,  a  set  off  could  not  be  pleaded*  ^ 
An  objection  was  nosed  to  the  nature  of 
the  cross  demand,  as  formno^  a  proper 
subject  of  set  off,  but  this  point  was  not 
discussed,  the  court  having  procerfed 
immediately  to    the    other  objection* 
Avhsr  V.  Lewis,  E.  T,  1818,  K.  B. 

Thecases  cited  for  the  defendant  on 
the  first  point,  were  Dyer,  2  b;  3  H.  & 
foLult.;  Bro.  tit.  Abr.  26;  Smmden 
T.  Marhe,  3  Levinz,  429;  CtoJEln. 
561.  As  to  the  second  point,  sec  Ifoo*- 
ford  T.  Deacon.  CiOw  Jae.  206;  Am*. 
tnAomv.  Costendine,  *«.  218;  Booir 
t.  Rooks,  tWi  245;  Fmkr.Psmm*p 
2  Lcvinz,  153;  Dmm ▼.  WMmghi,  2 
Salt  446;  Hibhert  v.  CurAope,  Car* 
thew,  277,  Skinner,  409,  S.  C, ;  Oardi* 
ner  v.  Bellingham,  Hobart,  5. 
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B.  Against  whom. 

B.  (a)  In  cases  of  marriage. 

4.  A  debt  owing  from  the  wife  dum 
sola,  cannot  be  set  off  in  an  action 
brought  by  the  husband  alone.  Wood 
V.  Akers,  2  Esp.  594.  Eyre,  C.  J. 
1797. 

5.  But  if  he  make  himself  individually 
liable  by  ordering  the  debt  to  be  paid 
after  marrii^,  the  set  off  will  be  al- 
lowed.   Ibid. 

B.  (b)  In  cases  of  pcninershif. 

6.  A.  and  B.  being  indebted  to  B. 
who  carried  on  a  separate  trade,  remit 
to  him  a  note  given  to  them  by  C.  In 
an  action  by  B.  as  indorsee,  against  C* 
the  latter  may  set  off  any  demand  which 
he  has  against  the  partnership*  Puller 
and  others^  assignees  of  Ferhes  and 
Gregory f  bankrupts,  v.  Koe  and  others, 
Peake,  197.    Kenyon,  C.  J.  1 793. 

And  see  Hanson,  ex  parte,  12  Ves. 
346;  Stephens,  ex  parte,  11  Ves.  27; 
Twogood,  exparte,  ibid.  517,  9. 

7.  In  an  action  brought  by  an  os- 
tensible and  dormant  partner,  the  de- 
fendant may  set  off  a  debt  owing  to  him 
from  the  ostensible  partner  only.  Staey, 
Ross,  et  alt.  v.  Decy,  2  Esp.  469,  n. 
Kenyon,  C.  J.  1789. 

S.  C.  7  T.  R.  361,  n. 

B.  (c)  In  cases  of  agency* 

8.  If  a  factor  sell  goods  in  his  own 
name,  the  vendee  in  an  action  brought 
by  the  real  vendor,  may  set  off  a  debt 
owi^  to  him  from  the  factor.  Oeoi 
V.  OaggeU  and  Pratt,  2  Esp.  557. 
Kenyon,  C.  J.  1797. 

And  the  court  of  K.  B.  discharged  a 
rule  lor  a  new  trial.  Ibui,  and  7  T.  R. 
359. 

S.  E.  Rabone  v.  l^iUiams.  7  T.  R. 
360. 

And  seeSoott  v.  Surmon,  Wille8,400. 

9.  Where  the  fector  has  a  lien  upon 
goods,  the  vendee  cannot  ^et  off  a  aebt 
owing  to  him  ftom  the  principal,  thot^h 
such  principal  be  named  at  the  ssue. 
Aikyns  and  Batten  v.  AmJb^,  2  Esp. 
493.    Eyre,  C.  J.  179f. 


And  see  Fair  v.  M^Iver,  16  East,  130; 
Wake  V.  TinkieT,  ibid.  36. 

10.  In  an  action  for  premiums  by 
executors  of  underwriter  against  insur- 
ance broker,  he  cannot  set  off  or  deduct 
returns  of  premium  which  accrued  after 
testator's  death.  Houston  and  others, 
executors  of  Nieholson  v.  Robertson,  4 
Campb.  342.    Gibbs,  C.  J.  1815. 

11.  Auctioneer  may  sue  the  vendee 
lis  own  name,  though  the  name  of 
the  venddr  be  declared  at  the  time  of 
sale.  Atkyns  and  Batten  v.  Amber,  2 
Esp.  493.    Eyre,  C.  J.  1796. 

And  see  Coppin  v.  Craig,  7  Taunt, 
243 ;  Copoin  v.  Walker,  ibid.  237. 

12.  Where  brokers  without  a  del 
credere  commission,  effect  policies  in 
their  own  names  **  as  agents,'*  they 
cannot,  in  an  action  for  premiums  by 
the  assignees  of  a  bankrupt  underwriter, 
set  off  a  total  loss  accruing,  but  not  ad- 
justed before  the  bankruptcy,  although 
the  policies  have  always  remained  m 
their  hands,  and  they  have  actually  paid 
the  amount  of  the  loss  to  the  assured. 
Bakers  and  otkers,  assignees  of  Gregory, 
V.  Langham  and  others,  4  Campb.  396. 
Gibbs,  C.  J.  1815. 

13.  In  an  action  by  an  underwriter 
against  an  insurance  broker  for  the 
amount  of  premiums,  the  latter  may 
set  off  an  average  loss  adjusted  by  tli^ 

Elaintiff,  the  payment  of  which  the 
roker  has  guaranteed  to  the  assured 
under  a  del  credere  commission.  Wien- 
holt  V.  Roberts,  2  Campb.  586.  Ellen- 
borough,  C.  J.  1811. 

And  see  Grove  v.,  Dubois,  1  T.  R. 
112;  Whitaker  v.  Rush,  AmbL  407; 
ante.  Pleading,  pi.  42. 

B.  (d)  In  respeU  of  special  CKmJtraet* 

14.  So  where  goods  are  sold  for  bill 
at  two  months,  which  the  vendee  re- 
fuses to  accept,  there  can  be  no  set  off, 
if  the  action  be  brought  before  the  ex- 
piration of  Uie  two  months.  Huichmson 
V.  KM,  3  Campb.  329.  EUenborough, 
C.  J.  1813. 

And  see  Vbkdor  an^  furghasbr, 
C.  post 

15.  Where  A.  delivered  goods  to  B. 
for  sale,  upon  an  agreement  that  B. 
should  retain  a  certain  part  of  the  pro- 
ceeds against  a  debt  to  nim  from  A.  and 
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skoiiM  pay  over  the  regidue  to  A.,  it 
was  hela,  that  B.  could  not  set  off  the 
remaiuderof  his  debt  in  a  special  action 
for  a  breach  of  the  agreement,  in  not 
paying  over  the  residue  of  the  proceeds. 
Colson  el  alU  amgnees  of  Hunter^  v. 
WeUhy  1  Esp.  379.  Kenyon,  C.  J. 
1795. 

16.  Where  upon  a  plea  of  set  off 
in  debt  on  bond,  the  plaintiff  takes 
issue  upon  the  sum  alleged  to  be  due, 
according  to  the  consideration  of  the 
bond,  he  is  bound  to  prove  a  larger  sum 
due.  fie// V.  SAa«7>  Holt,  293.  Gibbs, 
C.  J.  1816. 

C.  Subject  matter  op  set  off. 

17.  A  manufacturer  who  refuses  to 
deliver  goods  ordered,  without  payment 
or  security,  may  set  off  the  amount  as 
goods  hargamea  and  sold.  Dunmore  y, 
Taylor,  Peake  41.    Buller,  J.  1791. 

18.  An  overpayment  of  rent  under 
the  threat  of  a  distress,  cannot  be  set  off 
as  money  had  and  received  to  the 
tenant's  use.  Knibbs  v.  Hall,  1  Esp.  84. 
Kenyon,  C.  J.  1794. 

Recognized  in  Lothian  v.  Henderson, 
3  Bos.  and  Pul.  530. 

19.  To  enable  an  attorney  to  set  off 
his  fees  he  must  deliver  a  bill  signed. 
Bulman  v.  BtrkeH,  1  Esp.  449.  Ken- 
yon, C.  J.  1796. 

20.  But  it  is  not  necessary  that  a 
month  should  intervene  between  the 
delivery  of  the  bill  and  the  trial.   Ibid. 

21.  Defendant  may  set  off  a  debt,  for 
the  recovery  of  which  he  had  broi^ht 
an  action  a^nst  the  plaintiff  berore 
any  debt  had  accrued  from  him  to  the 

?laintiff.      Kn3)b8  v.   Hall,   one,    ^. 
eake,  210.    Kenyon,  C.  J.  1794. 
S.  C.  not  S.  P.  1  Esp.  84. 

22.  Where  there  are  reciprocal  de- 
mands the  statute  of  limitations  does  not 
attach,  though  the  parties  be  not 
merchants.  Cranek,  executrix,  ^e.  v. 
Kvrkmam  and  others,  Peake,  121.  Ken- 
yon, C.  J,  1792. 

23.  Secas,  where  many  years  have 
elapsed  between  the  demands  of  the  re- 
spective parties.  Ibid. 

.  And  see  these  points  fully  discussed 
in  Catling  v.  Shoulding,  6  T.  R.  189 ; 
2  Saund.  127.  n.  6.  See  also  Topham 
«.  Braddich,  1  Taunt.  672.  ^ 


24.  Where  there  are  crosd  demands 
arising  out  of  one  transaction,  and  the 
plaintiff  keeps  alive  his  claim  by  con- 
tinuing down  process,  the  statute  of 
limitations  will  not  be  considered  to  run 
against  the  defendant's  set  off.  Ord, 
esq.  v»  Ruspini,  2  Esp.  570.  Kenyon, 
C.  J.  1797., 

25.  Unliquidated  damages  cannot  be 
set  off*  Crawford  and  Gthm  v,  SHrlmg, 
4  Esp.  207.  Ellenborough,  C.J.  180l. 

Ace  Freeman  v.  Hyett,  1  Bla.  394; 
Dowsland  v.  Thompson,  2  Bla.  910; 
HowleU  V.  Strichland,  Cowp.  56;  MTn- 
ters  V.  WeigaU,  2  Anst.  575 ;  JFeigall 
V.  Waters,  6  T.  R.  488 ;  GilleUv.  Afaio- 
man,  1  Taunt.  137,  40 ;  ante.  Plead- 
ing, pi.  41. 

26.  A  custom  in  trade  to  set  off  da- 
mage to  goods  dyed  in  the  general 
account,  is  a  sufficient  defence,  without 
previously  ascertaining  the  amount  of 
damage.  Bamfordv.  Harris,  1  Stark. 
343.    Ellenborough,  C.  J.  1816. 

N.  Qut  in. some  cases  the  amount 
may  be  recouped  from  the  damages 
sustained  by  the  other  party.  Dyer, 
2  b;  Br.  Abr.  tit.  Abridgment  26;  ibid. 
Assize,  140;  ibid.  Damages,  7,  94,  96, 
99,  133;  t6ui.  Emblements,  11,  cites 
24  E.  3. 50;  ante.  Action,  E;  Agent, 
A.  15;  post,  pL  31. 

And  see  Sherborne  v.  Siffkin,  3  Taunt. 
525 ;  NichoU  v.  PhUips,  3  Anst.  636. 

27.  Where  A.  guarantees  the  pay- 
ment of  goods  furnished  by  B.  to  C. ; 
and  B.  upon  the  insolvency  of  C,  ad-  ■ 
mits  the  amount  of  the  goods,  and  of 
his  consequent  liability,  such  amount 
cannot  be  set  off,  in  an  action  by  A. 
against  B.  Crawford  v.  Stirling,  vbi 
supra. 

28.  But  if  A.  and  B.  settle  the  amount 
to  which  the  latter  will  be  damnified  by 
the  insolvent  of  C,  such  amount  may 
be  set  off.    Aid. 

29.  Secus,  if  a  merely  nominal  sum 
is  carried  to  account.    Aid. 

30.  In  an  action  by  a  servant  for 
tges,  the  master  cannot  set  off  the 

value  of  goods  lost  by  the  negligence  of 
the  plaintiff,  although  he  admitted  his 
liability  to  pay.     Le  Loir  v.  Bristow^ 


4  Campb.  134,    Ellenborough,  C.  J. 
1815. 

31.  But  if  it  formed  part  of  the  ori- 
ginal agreement  that  the  servant  should 
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pcfoot  of  hit  wages  for  all  hb  muter*  J 
goodi  lost  throng  his  negligence,  thcj 
value  may  be  deducted  frcHn  the  wagesj 
imder  the  gmetal  isiue.    Ibid. 

And  tee  Y:  B.  M.  33.  IL6.  fo.  43; 
{0.23. 

32.  A  cteJBCor  who  borrows  moneyj 
of  his  debtor  upon  an  express  promise 
to  teomv  the  amount,  may  neverthelesal 
set  off  his  original  debt.  Ledmur$i  ^% 
r.  Bau>km8,  getU.  H  Esp.  626.  KenyonJ 
C.  J.  1798. 

S.  P.  TmIot  v.  0%^  13  Ves.  180J 
And  see  EUmd  v.  Kurt,  1  East,  375  \ 
iSotttMferftm  T.  Goiddik.  m.  ! 

8cd  ifide  ante,  B.  (d)  14;  Toit  v\ 
M^Ivei",  16  East,  130,  8  ;  PeeU  vl 
Northcote,  7  Taunt  479. 

33.  Assumpsit  for  goods  sold,  kc, 
plea  set  off  and  held,  Uiat  interest  on  a 
Dill  of  exchange  accruing  after  writ 
sued  out  camiot  be  set  off»  otherwise 
defendant  might  gain  a  verdict  by  de^ 
lay.  Fteidier  v.  Lee.  Bllenborough,^^ 
C.  J.  Sittings  after  M.  T.  1817. 

'D.  PRAOtlGB  RBLATITE  "VO  8BT  OFF. 

D.  (a)  Pom  of  set  6ff. 

34.  Bills  of  exdnnffe  and  promissory 
notes  raid  by  the  defendant  f(yt  the 
plaintiff,  neeanot  be  specially  set  off. 
It  is  money  paid  to  the  plaintiff's  use. 

35.  And  under  a  set  off  for  money 
had  and  received,  the  defendant  may 
«ve  in  evidence  bills  of  exchange  paid 
1^  him  lo  the  plaintiff,  without  proving 
uiat  such  bills  nave  been  paid.  Hebden 
V.  Harttmk  etmU.4  Esp.  46.  Kenyon, 
C.  J.  1801. 

36.  But  where  the  defendant  seeks  to 
reclaim  an  over  payment,  he  will  not  be 
•Mowed  to  >  surprise  the  plaintiff  by 
giving^  it  m  evioenoe  apon^  a  set  off  for 
money  had  and  received.  Hampton  v, 
JmraH,  ^  Esp.  660.    Eyre,  C.  J.  1797. 

37.  Wheie  in  covenant  for  rent  and 
iixturea  defendant  pleadsnon  estfactum^ 
he  cannot  gi^  notice  of  set  off  as  upon  a 
general  issve  :  tiie  set  off  must  be 
pleaded.  Oldenhaw,  execator  ofHolmJss 
V.  Tkdmpson,  I  Stark.  311.  Ellen- 
borough,  C.  J.  1816. 

And  the  court  refused  a  rule  for  a 
new  trial,  except  upon  the  terms  of 
amending  and4>i»fisg  costs.    Rid. 


D.  (b)  How  f  leaded  wkh  other  plem. 

38.  A  defendant  pleading  the  geneial 
issue  to  pari  of  the  declaration,  and  a 
tender  to  the  residue,  is  entitled  to  give 
notice  of  set  off.  ConUon  v.  Jome$^  6 
Esp.  50.    Ellenborough,  C.J.  1806. 

39.  And  aemUe,  that  where  the  ge- 
neral issue  and  also  a  ^p^cial  plea  are 

S leaded  to  thfe  whok  declaration,  the 
efendant  is  not  precluded  from  giving 
notke  of  set  off,  Uioueh  for  Uie  sake  of 
convenience  it  is  usuu  to  |>&ai  it.  Aid. 

D«  (c)  ParticiUanofeetoff. 

40.  Where  an  order  is  made  on  the 
defendant  to  deliver  the  particulars  of 
his  set  off  forthwith^  the  plaintiff  can- 
not, if  he  has  kept  the  particulars  with- 
out applying  to  the  court,  object  at  the 
trial  that  they  were  not  delivered  till  ten 
da^  subsequent  to  the  order,  after  the  ' 
plaintiff  had  subpoenaed  his  witnesses, 
and  the  cause  stood  in  the  paper  for 
trial.  Lovelock  v.  Cleveley^  genu  one^ 
^  Holt.  552.    Gibbs,  C.  J.  1817. 

D;  (d)  Repiication. 
(See  Appendix.) 

D.  (e)  Effect  of  set  off  upon,  collateral 
proceedings. 

41.  A  cross  demand  pleaded  and  al- 
lowed as  a  /set  off,  cannot  be  the  sul^ect 
of  a  fresh  action.  Henndl  v.  Fotricm, 
3  ]&p.  104.    Kenyon,  C.  J.  1800. 

And8eepost,pl.  45,  Statutbs,  B.(1). 

42.  But  if  the  set  off  exceed  the 
original  demand,  an  action  lies  for  the 
surplus.    Jhid. 

43.  A  defendant  is  not  obliged  to  set 
off  his  cross  demand,  even  where  he  is 
sued  for  the  balance  of  two  separate  ac- 
counts. Brawn  ▼•  Pigeotif  2  Campb. 
594.    EUenbcMPough,  C.  J.  181 1. 

And  see  MiddUton  v.  Hm,  1 M.  &  & 
240. 

44.  But  where  the  defendant  pleads 
the  general  issue  with  notice  of  set  off, 
and  does  not  appear  at  the  trial,  the 
j^ntiff  m^y  eimer  take  a  verdict  for 
his  whole  demand,  subject  to  areductioa 
in  case  the  defendant  will  enter  «to  a 
rule  to  bring  no  action  for  the  set  off; 
or  for  the  balance,  with  a  special  indorse- 
ment on  the  postea.    Lamg  V4  Chat* 


SieSRiFF. 


265 


lumy  1  Canipb.  252.  CHenborotighi 
C*J.  1808. 

45.  Such  indorsement  will  be  a  ground 
for  staying  proceedings  in  a  cross  action. 
ibkL 

And  see  ante,  pi.  41 ;  post,  Appbndiz. 


SHERIFF. 

(And  see  Arebst,  A.  (c) ;  AssuMPSiri 
pi.  50,  51 ;  ExBcuTioN.) 

A.  His  AUTHORITY. 

B.  Duty. 

(a)  RehLtn  of  process. 
|b)  JssignmenS  of  hail  bond. 
C.  Liability. 

(a)  To  the  creditor. 
<b)  To  Ae  debtor. 
(c)  To  their  persons. 

A.  Authority  op  sheriff. 

1.  Defendant,  sued  by  original,  can^ 
aot  be  arrested  between  the  return  day, 
Bndibie  quarto  die  posL  Parrot  y.  Mum^ 
fordy  sheriff  of  Kent^  2  Esp.  585.  Eyre, 
CJ.  NEaidstone,  1797« 

S.  P.  Bro.  Abr.  Proces,  169;  Qaiwen 
▼«  Ludlow,  Moore,  712  ;  Ellis  v.  Jach" 
son,  1  Lev.,  143;  S.a  1.  Sid.  229;  S.C. 

1  Keb.  718, 805;  Loveridge  v.  Plaistow, 

2  H.  Bfau  29. 

B.  Duty  of  sheriff. 

(And  see  anC^  Arrest,  A.  (c)';  As- 
SUMFSIT,  pit  50,  51.) 

B,  ^)Ret^tmef  process. 

(And  see  ante,  EVtDENdE,  pi.  8,  9; 
pott.  Ship,  pi.  118,  9;  2  Wms, 
Saund.  47 1,  m.) 

2.  If  the  defendant  publicly  follow 
Iris  usual  avocations,  and  the  sheriff 
Tetum  non  est  moentus,  an  action  liesl 
a^inst  him.  Bechford  t.  Montague,, 
^.  sheriff  of  W%lU,2  Esp.  475.  Ken- 
yon,  C.  J.  1796. 

3.  But  the  jury  are  not  to  give  damagel 
to  the  whole  extent  of  the  debt,  where 
the  original  defeodantis^sohent.  mi. 


And  %^Aif(rrd  v.  TiOneU,  1  Mod.  170. 

4.  Where  a  party  appoints  his  own 
bailiff,  the  sheriff  cannot  be  ruled  to  re- 
turn the  writ.  Bechford  v.  Welbg,  esq. 
sheriff  of  Lincoln,  2  mp.69\.  Kenyon, 
C.J.jf97. 

5.  P.  HcmiilfDii  Y.  fiofefeff,  e  Bla. 
952;  De  Moranda  v.  JDimikm,  4  T.  R. 
119. 

But  see  Taglor  ▼.  Bkkatdson,  8 
T.R.505. 

4.  If,  however,  the  writ  be  returned, 
the  sheriff  is  liable  for  an  escape.   Ibid. 

5.  P.  admit :  Teuthr  v.  i^tetorAvrt,  8 
T.  R.  505. 

N.  An  action  cannot  be  maintained 
on  a  promise  to  pay  bailiff  for  extra 
trouble  in  makmg  an  arrest.  Amutrong 
T.  Partridge,  2  Wentw.  538, 40. 

And  see  2  Roll.  Abr.  266, 1.  10;  ibid. 
L50;  tW.  Execution,  A.  (d);  17Vin. 
Abr.  Prescription,  H.  1,  and  K.  2 ;  post, 
Ship,  K.  pi.  128, 145, 

B.  (b)  Assignment  ofhaiUb&nd. 

5.  An  action  for  not  assigning  bail- 
bond  is  barred  by  the  production  of  the 
rule  for  the  allowance  of  bail.  Murtay 
V.  Durand,  1  Esp.  87.  Kenyon,  C.  J. 
1794. 

6.  But  the  pUuntiff  mav  move  to  set 
aside  such  rule,  if  no  b^ii  bond  was  in 
fiact  taken.    Ibid. 

S.  P.  How  V.  Lacy,  1  Taunt.  119; 
Bosanquet  v.  Simpson,  K.  B.  Tidd.  239. 

And  see  Pariente  v.  Plumbtree,  2  Bos. 
&Pul.  35;  AUingham  v.  Rower,  ibid. 
246;  Turner  v.  Carey,^  East,  607; 
J<mes  Y«  Bamer,  3  Anst.  675. 


C.  Liability  OF  fiHBRtVF. 
C.  (a)  To  the  creditor. 

7.  To  chai^  a  sheriff  wiA  money 
levied  under  ^fi.fa.  it  ts  not  sufficient 
to  show  that  the  levy  was  made  by  a 
known  officer ;  the  writ  or  wanemJt  must 
be  produced.  Wilson  etaiLasfiamesef 
Warner,  v.  Norman,  sheriff  of  Kent,  I 
Esp.  154.     Kenyon,  C.  J.  1794. 

8.  The  writ  is  not  sufficient,  the  war- 
rant should  be  produced.  WNeU  v. 
Perehard  et  alt.  sheriffs  of  Lomdcm,  1 
Esp.  263.    Kenyon,  Cv  J.  1795. 
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10.  S.P.  ace  Lh^dy.  Harm,  Peake, 
174.    Kenyon,  C.  J,  1793. 

11.  B.  Cf.  obtain  credit  from  A.  re« 
presenting  himself  to  be  D.  €•  under 
which  name  he  is  arrested.  Though  the 
sheriff  woujd  be  justified  in  detainmg  B. 
C.  he  is  not  bound  to  do  so.  Morgan  v. 
Brydges  and  another,  sheriffs  ofMid^ 
diesex,  2  Stark.  314.    Abbott»  J.  1818. 

And  the  court  of  K.  B.  set  aside  a 
nominal  verdict  for  the  plaintiff.  Ibid, 
andl  B.A.647. 

12.  In  an  action  for  a  false  return  to 
mesne  process,  it  is  good  defence  to  shew 
that  the  party  rescued  himself  6y  force. 
Fermer  ▼.  PhiUws,  Holt,  537.  Gibbs, 
C.  J.  1617. 

And  see  Com.  Dig.  Rescous.  D.  4; 
R.  V.  Sheriff  of  Middlesex,  1 B.  &  A.  190. 

13.  An  assertion  ante  litem  motam  by 
A.  of  his  property  in  goods,  which  the 
sheriff  has  omitted  to  seize  under  an 
executrix  against  him»  is  evidence 
against  the  sheriff.  Tyler  v.  Duke  of 
Leeds,  2  Stark.  218.  Ellenborough, 
C.J.  1817. 

14.  So  an  admission  bv  A.  of  his 
having  received  notice  of  dishonour,  is 
evidence  against  the  plaintiff,  who  has 
suffered  A.  to  escape.  WtlUams  v. 
Bridges  and  another,  2  Stark.  42.  Ab- 
bott, J.  1817. 

15.  To  connect  the  sheriff  with  the 
acts  of  the  bailiff,  it  was  held  sufficient 
to  produce  the  writ  witji  the  name  of  the 
bauiff  indorsed,  and  shew  that  it  is  the 
custom  of  the  office  to  indorse  the  name 
of  the  officer  who  is  to  execute  the  pro- 
cess. TeaSnf  v.  Gascoigne,  2  Stark. 
202.  Richards,  C.  B,  York  Summer 
Assizes,  1817. 

16.  S.  P.  contra  Morgan  v.  Brydges 
and  another,  late  sheriff  of  Middleux,  2 
Stark.  315.    Abbott,!.  1818. 

And  see  Hill  v.  Sheriff  of  Middlesex, 
7  Taunt  1. 

17.  If  the  plaintiff  calls  the  bailiff  to 
make  out  their  part  of  the  case,  he  may 
be  cross-examined  by  the  council  on  the 
other  side,  though  he  is  himself  the  real 
defendant.    IhuU 

18.  An  indorsement  on  the  writ, 
though  returned  and  filed  by  the  sheriff, 
is  not  evidence  to  connect  him  with  the 
acts  of  the  officer  whose  name  is  in- 
dorsed, without  proof  that  it  is  the 
hand  writing  of  some  person  connected 


with  the  sheriff's  officer,  or  made  by 
his  authority.  Hill  v.  Leigh  and  Rtay, 
sheriff  of  Middlesex,  Holt,  216.  El- 
lenborough,  C.  J.  1816. 

And  the  court  refused  a  rule  for  a  new 
trial,  7  Taunt.  8. 

19.  The  sheriff's  return  is  evidence 
agamst  him  only  as  to  those  matters 
wnich  the  writ  requires  him  to  perform. 
Ibid, 

20.  But  it  was  hekl  to  be  sufficient  to 
produce  the  office  copy  of  the  writ  re- 
turned, with  the  name  of  the  officer  in- 
dorsed :  it  beinjg  shewn  to  be  the  prac- 
tice in  the  sheriff's  office  to  indorse  the 
name  of  the  officer  to  whom  the  warrant 
is  directed. 

S.  P.  Blatch  V.  Archer,  tbid.  Cowp.  63. 

21.  S.  P.  contra  Jones  v.  Wooa,  esq* 
and  aether,  3  Campb.  228.  Ellen- 
borough,  C.  J.  1812. 

22.  A  paper  from  the  sheriff's  office, 
requiring  the  officer  to  give  instruction 
for  makmg  the  return,  is,  however,  a 
clear  recognition  of  his  authority.  Jbid. 

23.  No  action  lies  against  the  sheriff 
for  forbearing  to  levy  under  a  fi.  fa, 
Moreland  Vi  Leigh  and  another,  sheriffs 
€/ Loncfon,  1  Stark.  388.  EUenborough, 
C.  J.  1816. 

24.  Or  for  not  having  the  money  on, 
&c  after  levying.    Ihid. 

25.  After  return  of  levy  made,  it  is  a 
good  defence  for  sheriff  to  shew  that  he  . 
has  paid  over  to  assignees  of  the  original 
defendant.  It  is  not  incumbent  upon 
the  sheriff  to  apply  to  amend  his  return. 
Bridges  v.  Walford,  1  Stark.  389 ;  in 
notis.  Burrough,  J.  Essex  Summer  As- 
sizes, 1816. 

And  the  court  of  K.  B.  refused  a  rule 
to  set  aside  verdict.    Ibid. 

26.  In  an  action  against  sheriff  for  ex- 
tortion by  his  bailiff,  under  32  Geo.  II. 
c.  28.  it  was  held  that  an  examined  copy 
of  the  precept  to  the  sheriff  with  the  re- 
turn cept  corpus  indorsed,  whereupon  the 
bailiff's  name  appeared,  does  not  entitle 
plaintiff  to  give  parol  evidence  of  the 
warrant,  even  after  notice  to  produce  it ; 
but  some  recognition  by  the  sheriff  of  his 
bailiff's  act  must  be  shewn.  Martin  v. 
BeU  and  another,  1  Stark.  413.  EUen- 
borough, C.  J.  1816. 

27.  But-  the  sheriff's  acceptance  of 
bail  bond  from  his  bailiff  and  return  of 
cepi  corpus  in  conseqwnce,  is  sufficient 
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CYidenceof'  his  adoption  of  the  bailiff's 
acts.    Ihid. 

28.  Where  a  lease  and  fixtures  are 
taken  in  execution,  the  sheriff  is  bound 
to  sell  the  fixtures  separately,  if  he  can- 
not find  a  purchaser  for  the  whole. 
Barnard  and  anoihef  v.  Leigh  and 
anotlier;  1  Stark.  43.  EUenborough, 
C.J.  1815. 

29.  If  he  retains  the  propetty  in  his 
hands  on  the  ground  that  the  sule 
effected  by  his  broker  is  fraudulent,  he 
cannot  return  "  want  of  buyers."  Ibid. 

30.  Under  such  circumstances,  he 
ought  to  apply  to  the  court  to  enlarge 
the  return.     Ibid. 

31.  But  in  an  action  for  a  false  return 
the  inadequate  price  accepted  by  the 
broker,  together  with  the  value  of  the 
fixtures,  appears  to  be  the  true  measure 
of  damages.     Ibid, 

32.  In  an  action  against  the  sheriff  for 
an  escape,  if  the  plamtiff  aver  that  the 
the  prisoner  was  indebted  to  him  for 
gooas  soldf  the  averment  must  be  strictly 
proved.  Parker  v.  Fenn  and  Btoxam^ 
sheriffs  of  London^  2  Esp.  477.  n.  Ken- 
yon,  C.  J.  1788. 

Sed  vide  Gunter  v.  Cleyton,  2  Lev. 
S5,yirgt  resolution^  contra. 

N.  It  seem3  to  be  sufficient  to  state 
that  the  plaintiff  had  a  good  cause  of  ac- 
tion against  the  prisoner,  Bentley  v.  Don- 
nelly ^  8  T.  R.  127. ;  and  a  declaraticm  for 
an  escape  upon  final  process,  need  go 
back  no  farther  than  the  j  udgment ;  Evan 
V.  Llca/d,  Cro.  El.  877 ;  so  after  outlawry 
upon  mesne  process ;  Stanlon  v.  James,  1 

Lutw.  108,  ro. 

33.  In  an  action  against  the  sheriff  for 
money  had  and  received,  it  is  sufficient 
to  prove,  that  the  money  was  taken 
colore  officii  by  a  bailiff  who  had  a  war- 
rant from  the  sheriff,  without  shewing 
that  the  money  has  been  paid  over  to  the 
sheriff.  Jons  v.  Perchardy  et  alt.  sheriffs 
of  London,  2  Esp.  507.  Kenyon, 
C.  J.  1796. 

34.  In  an  action  against  the  sheriff 
for  not  arresting  a  person 'on  mesne 
process,  the  plaintiff^  must  prove  his 
cause  of  action  against  the  onginal  de- 
fendant in  the  same  manner  as  he  would 
liave  done  in  the  original  suit.  Gibbon  v. 
Coagon,  esq.  sheriff  of  Essex,-  2  Campb. 
188.     Ellenborough,  C.J.  1809. 

35.  In  such  action,  notice  to   the 


under-sheriff'ji  a^nt  in  town«  of  the 
party's  being  within  the  defendant's 
bailiwick,  is  not  evidence  of  notice  to 
the  defendant.     Ibid. 

36.  After  a  return  of  fiM  feci,  an 
action  may  be  maintained  against  the 
sheriff  for  the  money  levied,  without  a 
previous  demand.  Dale  v.  Birch  aad 
another,  sheriffs  of  London,  3  Campb. 
347.    F.llenborough,  C.J.  1813. 

37^^  But  if  the  plaintiff's  attorney, 
before  action  brought,  has  notice  that 
the  money  lies  ready  for  him,  the  court 
will  stay  the  proceedings. .  Ibid. 

38.  The  plaintiff  in  an  execution  may 
sue  the  sheriff  for  money  had  and  re- 
ceived, if  the  latter  retain  more  than  his 
poundage,  and  is  not  hound  to  apply  to 
the  court.  Longdill  v.  Jones,  1  Stark. 
345.    Ellenborough,  C.J.  1816. 

Ace.  Mildmay  v.  Smith,  2  Saund.  243. 

39.  The  sheriff  cannot  set  up  as  a  de- 
fence that  the  debt  on  which  the  judg- 
ment was  obtained  was  fraudulent.  Tyler 
V.  Duke  of  Leeds,  2  Stark.  218.  Ellen- 
borough,  C.J.  1817. 

40.  •  Where  the  plaintiff  produces  the 
writ,  the  defendant  i»  not  entitled  to 
have  the  return  read  as  part  of  the  do- 
cument. Avery  v.  Bridges  and  another ^ 
2  Stark.  189.     Holroyd,  J.  1817. 

41.  But  the  defendant  may  prove 
that  a  rescue  was  returned.     Ibid. 

42.  Such  return  would  not,  however, 
be  conclusive,  as  between  these  parties. 
Ibid. 

C.  (b)  To  the  debtor. 

43.  No  action  lies  against  the  sheriff 
for  extortion  committed  by  an  officer 
not  named  in  the  warrant,  to  whose  lock- 
up>house  the  parties  are  brought  upon 
being  arrested.  George  v.  Perring  ef 
alt.  sheriff  of  Middlesex,  4  Esp,  63. 
Kenyon,  C.  J.  1801. 

44.  If,  after  a  false  return  of  nulla 
bona  to  a  writ  offi.fa.  the  plaintiff  take 
the  defendant  on  a  ca.  sa.,  he  may 
nevertheless  maintain  an  action  against 
the  sheriff.  Wordall  v.  Smith  and  ano^ 
ther,sheriff  of  Middlesex,  1  Campb.  332. 
Ellenborough,  C.  J.  1807. 

C.  (c)  To  third  persons^ 

45.  In  trespass  against  a  sheriff  for 
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\  under  ^Ji.fa.  the  produo- 
tioii  of  ^tbe  worrm^  it  sufficient,  under 
the  seneralissue,  to  connectthe  defendant 
with  the  act  of  the  bailiff;  it  lies  upon 
the  defendant  to  prove  the  writ^  in  sup- 
port of  a  plea  justifying  under  it*  Orey 
y.  Smith  and  another^  sheriff'  ofMiddle' 
mxf  1  Campbt  387.  Ellenborough, 
C.J.  1808. 

46.  A.  sued  out  a^.  fa.  against  B.> 
and  employed  an  auctioneer  to  sell  the 
goods  sei^  by  the  sheriff.  C,  a 
straneer,  claimed  property  in  the  goods 
and  ^ytuned  a  yerdict  for  the  amount  in 
an  action  against  the  sheriff,  bailiff,  and 
auctioneer,  and  levied  the  damaees  upon 
the  auctioneer.  Held,  that  the  aue- 
tiooeer,  not  having  been  retained  by  the 
sheriff,  could  not  maintain  an  action 
against  him  on  an  implied  contract  of 
iiMlemnity,  or  for  a  contribution,  al- 
though the  sheriff  received  his  poundage. 
farwroihir  v.  AmUji  amd  ctnother.  Me 
•f^ff  of  Middlesex,  1  Campb:  343. 
EUenborough,  C.  J.  1108. 


D.  Lords  of  pranchises. 

47.  A  return  to  the  sheriff's  mandate, 
purporting  to  be  made  by  A.,  as  lord  of 
the  franchise,  is  presumptive  evidence 
that  A.  is  lord.  Tyler  v.  Duhe  of  Leeds, 
2  Stark.  218.  EUenborough,  C.J.  1817. 

48.  And  evidence  that  B.  has  made 
the  returns  as  A.*s  bailiff  during  sixteen 
years,  fixes  A.  with  the  acts  of  B.    Ibid, 
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A.  Ownership* 

(a)  How  acquired. 

(b)  How  proved. 

(c)  Partoumers. 

B.  Charter  party. 

(a)  Liahility  of  owner* 

(b)  LiaMlity  of  freighter. 

C.  Bill  of  lading. 
D.  Freight. 


E.  Passage  HCMfsr* 
F.  Demurrage.  . 
G.  Liability  of  owner. 

(a)  To  the  freighters  of  goods^ 

(b)  For  repairs^  stores,  ifc.^ 

(c)  For  misfeasance. 

H,  Liability  of  master. 

I.  Authority  of  master. 

K.  Seamen's  wages. 

L.  General  average. 

M.  Ship-*builder. 
(a)  Liahility fornegligenee. 

A.  Ownership. 
A.  (a)  How  acquired* 

1.  A  British  subject  cannot  purchase 
a  British  ship  captured  by  the  enemy. 
Woodward  v.  Larking^  3  Esp.  286,  8. 
Eldon,  C.  J.  1801. 

Sed  vide  48  Geo.  III.  cap.  70;  49 
Geo.  III.  cap.  41. 

2.  A  ship  is  not  of  the  built  of  Russia 
within  the  navigation  act,  which,  having 
been  originally  constructed  in  another 
country,  was  repaired  there  at  an  ex- 
pense of  more  than  two  thirds  of  her 
value ;  although,  by  the  law  of  Russia, 
she  was,  under  these  circumstances,  to  be 
considered  a  Russian  ship,  and  was  ac- 
cordingly navigated  as  such.  Redhead 
and  another  v.  Cater,  4  Campb.  188. 
EUenborough,  C.  J.  1815. 

3.  Conveyance  of  a  ship  is  not  void 
because  the  vendor  is  stated  therein  a» 
conveying,  in  the  3d  instead  of  the  ht 
person  as  in  the  form  directed  by  the 
act  Taylor  v.  Kinloch,  1  Stark.  175. 
EUenborough,  C.  J.  1816. 

4.  A  ship  assigned  by  A.  to  B*  for  a 
valuable  consideration,  is  registered  in 
the  name  of  B.,  and  a  certificate  of  such 
registry  is  put  on  board.  She  remains 
under  the  controul  c^  A.  who  becomes 
bankrupt.  Dub.  whether  the  property 
passes  to  A.*s  assignees ;  and  a  case  w^s 
directed.  Hoy  cmd  another  v.  AfonA- 
house  and  another,  Hok.  603.  Wood» 
B.  Durham.  1817. 
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And  869  Afatr  v.  Glenme^  4  M.  &  S. 
^240;  Robinson  v.  Macdonnel^  Selw. 
N.  P.  1142;  Dixon  v.  Ewar^  3  Meriv. 
322;  IBuck.  95,  S.  C. 

5.  Semhle,  that  in  cases  of  extreme 
urgency  the  captain  may  sell  the  vessel 
for  the  benefit  of  the  owners.  But  in 
such  a  case  it  must  appear  that  the  sale 
was  effected  optimd  jiae:  and  it  is  suf- 
ficient to  throw  a  suspicion  on  the  trans- 
action, that  one  of  the  surveyors  em- 
ployed became  a  sub-purchaser.  Hay- 
man  v,  Moltan^  Kirby,  et  alt,  5  Esp.  65. 
Ellenborough,  C.  J.  1803. 

5.  C.  Abbott,  L.  S.  7. 

And  see  Andrews  v.  GloveVy  Abbott, 
L.S.  9;  ibid.  252. 

6.  He  cannot  sell  the  car^o  at  a  foreign 
port,  on  the  ground  that  it  has  become 
impossible  to  prosecute  the  voyage,  and 
that  this  is  the  most  beneficial  course 
for  the  owner.  Wilson  v.  Millar  and 
others,  2  Start  1 .  Ellenborough,  C.  J, 
1816. 

And  the  court  refused  a  rule  for  a  new 
trial     Ibid. 

And  see  Abbott,  L.  S.  part  1,  chap.  1, 
sect.  2. 

7.  Where  a  vessel  is  recaptured,  the 
mate,  in  the  absence  of  the  master,  may 
hypothecate  the  ship,  to  pay  the  salvage, 
Parmeter  v.  Todhunter^  1  Campb.  541 
Ellenborough,  C.J.  1808. 

8.  Or  he  may  sell  a  part  of  the  cargo. 
Ihid. 

And  see.  The  Gratitudine,  Mazzola,  3 
Rob.  A.  R.  240;  Abb<^;L.  S.  153 ;  post, 
pi.  108,  109,  110,  111. 

A.  (b)  How  proved. 

9.  In  trover  for  a  ship,  if  the  plamtiff 
produce  the  original  register,and  attempt, 
unsuccessfully,  to  deduce  a  title  under 
it,  he  cannot  afterwards  rely  upon  his 
possession.  Sherriff  v.  Cadell,  2  Esp. 
617.     Kenyon,  C.J.  1797. 

10.  The  bill  of  sale  of  vessels  em- 
ployed exclusively  in  inland  navigation, 
need  not  be  registered.  Laroche^  bart, 
4md  others^  v.  Wakeman  and  another, 
Peake,  140.    Kenyon,  C.  J.  1792. 

1 1.  Where  every  thing  required  to  be 
done  by  the  owners  in  order  to  transfer 
their  interest  is  r^ularly  performed,  the 
neglect  of  the  custom-house  officer  in 
London,  in  making  the  proper  entries, 
will  not  avoid  the  sale,  or  render  them 


liable  as  owners  to  a  third  person. 
Ratchford  v.  Meadows  et  alt.  3  Esp.  69. 
Eldon,  C.J.  1799. 

And  see  HecUh  v.  Hubbard,  4  East, 
110,  58  ;  Bloxam  v.  Hubbard,  5  East, 
407;  S.  C.  1  Smith,  487,  90;  Under-^ 
wood  V.  Miller,  1  Taunt.  387;  Hubbard 
V.  Johnslone,  3  Taunt.  177,  208 ;  Addis 

Baker,  1  Anst.  222. 

12.  Where  a  ship  is  purchased  by  a 
British  subject  from  a  foreigner,  the 
production  of  the  copy  of  the  register 
from  the  custom-house  in  which  the 
vendee  is  stated  to  be  the  owner,  is  evi- 
dence of  property,  without  producing 
the  bill  of  sale.  JVoodward  v.  Larking, 
3  Esp.  287.    Eldon,  C.  J.  1801. 

13.  To  prove  the  transfer  of  a  ship  in 
France,  wnere  it  is  the  u$age  to  lodge 
the  bill  of  sale  with  an  officer,  and  to 
obtain  a  copy  from  a  notary,  such 
copy  is  evidence  without  proof  of  its 
having  been  examined  with  the  original. 
Ibid. 

14.  Semble,  that  the  adjudication  of 
a  prize  court  acting  in  a  neutral  country 
under  a  commission  from  a  belligerent, 
if  acquiesced  in  by  the  neutral,  is  suffi- 
cient to  vest  the  property  of  the  prize  in 
the  captor.  Smith  ^7.  Surridge,  4  Esp. 
25,  7.     Kenyon,  C.  J.  1801. 

15.  Contra,  Donaldson  v.  Thompson, 
1  Campb.  429.  Ellenborough,  C.  J. 
1808. 

16.  A  state  is  neutral  where  the  form 
of  an  independent  neutral  government 
remains,  though  the  country  be  occupied 
by  the  forces  of  a  belligerent.     Ibia. 

And  see  Haoelock  v.  Rockwood,  8 
T.  R.  72,  68,  74 ;  the  Flad  Oyen,  Mar- 
tinson, ibid.  270,  n.  and  ]  Rob.  Adm. 
Rep.  135,  40,  4 ;  the  Christopher,  Sly- 
boom,  2  Rob.  A.  R.  209 ;  the  Harmony, 
ibid.  210,  n.;  Oddy  v.  Bovill,  2  East, 
473. 

17.  A  bill  of  sale  made  to  a  person  in 
trust  for  certain  unnamed  underwriters, 
is  not  jfirimd  fade  void,  as  contrary  to 
the  register  acts.  Heath  v.  Hubhard,  4 
Esp.  205.     Ellenborouffh,  C.  J.  1802. 

And  the  court  refused  to  set  aside  the 
verdict,  ibid,  and  4  East,  110. 

18.  Semble,  that  an  affidavit  for  re- 
gister made  by  A.  and  B.,  stating  that 
A.,  B.,  and  (J.  are  the  owners,  is  not 
evidence  to  affect  C.  Ditchbum  v. 
SjwocWtn,  Diggby,  Baker,  and  Saun- 
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dsrif  6  Eip.  31.    fillenboroiigh,  C.  J. 
1803. 

19.  Held,  that  a  register  in  the  names 
of  A»  and  B.,  obtained  on  the  oath  of 
A.  is  primd  facte  sufficient  to  charge 
both  as  owners.  Stokes  v.  Come  <xnd 
oiherSf  2  Campb.  339.  Ellenborough, 
C.J.  1809. 

20.  But  it  appears  to  be  now  settled 
that  the  register  is  in  no  case  evidence  of 
ownership  against  a  party  who  is  not 
shewn  to  be  apprized  of  its  existence. 
Frazer  v,  Hopkins  and  Long^  2  Campb. 
170.    Mansfield,  C.  J.  1809. 

The  court  refused  a  rule  to  set  aside  a 
nonsuit ;  ibid,  and  2  Taunt.  5. 

And  see  Tinkler  v.  Walpole^  1 4  East, 
226 ;  Abbott,  L.  S.  85 ;  post,  102, 1 12, 3. 

21.  In  an  an  action  against  A.  and  B., 
owners  of  a  ship,  it  is  primA  fade  evi- 
dence of  ownership  to  put  in  an  imder- 
taking  to  appear  for  them,  given  before 
the  commencement  of  the  action  by  the 
person  who  subseauently  acted  as  their 
attorney  in  defending  it,  in  which  he 
describes  them  as  owners.  Marshall 
and  another  v.  Cliff  and  another^  4 
Campb.  133.  EUenborough,  C.J.  1815. 

A.  (c)  Part  owners. 
(And  see  post,  pi.  100.) 

22.  A  manaraig  part-owner  possesses 
no  implied  authority  to  bind  his  co-part- 
owners  by  an  order  for  insurance.  Bell 
v.  Humphries  and  others^  2  Stark.  345. 
EUenborough,  C.J.  1818.^ 

And  see  Campbell  v.  Stetn,  6  Dow. 
135. 

23.  But  where  they  are  also  general 
partners,  an  order  ^ven  by  one  binds  all. 
Hooper  and  anoth^  v.  Lusby  and  others^ 
4  Campb.  66.  EUenborough,  C.  J, 
1814. 

24.  And  it  was  ruled  that  one  part- 
owner  has  power  to  pledge  the  joint 
credit  for  repairs.  Gleadon  v.  Tinkler 
and  othersy  Holt,  586.  Richards,  C.  B. 
York,  1817. 

25.  And  it  was  held  that  evidence  of 
an  express  discharge  from  acting  as  ma 
naging  owners  and  ordering  repairs  was 
inadmissible,  unless  communicated   to 
the  |}laintiff.     Ibid. 

2o.  A  bill  delivered  by  plaintiff,  an 
attorney,  for  business  done  in  respect  of 
the  ship,  in  which  he  charges  tne  de- 


fendant with  3-7th  of  the  amomit,  tf 
primd  facie  evidence  against  the  plaintiff 
that  the  action  is  brought  to  recover  the 
defendant's  share  only.  Pasmore^  gent 
Bousfield,  1  Stark.  296.  EUenbo- 
rough, C.  J.  1816. 

27.  But  where  the  several  part-owners 
employ  a  joint  agent,  they  are  jointly 
liable  for  the  whole.     Ibid. 

28.  If  the  defendant  pleads  in  abate- 
ment the  non-joinder  of  the  assignees  of 
his  co-promisor,  the  assignment  must 
be  proved,  unless  the  fact  has  been  ad- 
mitted by  the  plaintiff.     Ibid. 

29.  The  omission  of  the  name  of  one 
of  the  assignees  would  falsify  the  plea. 
Ibid. 

30.  A  part-owner  ordering  supplies 
in  his  own  name,  cannot  plead  the  non- 
joinder of  part-owners,  ot  whose  exist- 
ence the  plaintiff  was  not  apprized. 
Baldney  and  another  v.  Ritchie^  1  Stark. 
338.     EUenborough,  C.  J.  1816. 

S.  P.  Doo  V.  Chippenden^  Abbott,  L.  S. 
part  1.  chap.  3.  sect.  8.  Sed  vide  Du- 
bois  V.  Luaerty  1  Marsh.  246. 

B.  Charter  party. 

(And  see  ante.  Agent,  pi.  90 ;  Con- 
ditions PRECEDENT,  pi.  I  ;  IN- 
SURANCE, pi.  163.) 

B.  (a)  Liability  of  freighter. 
(And  see  post,  F.) 

31.  A  freighter  omitting  to  supply  a 
cargo  is  liable  for  the  freight  of  an  aver- 
age cargo  of  the  articles  with  some  of 
wnich  he  engaged  to  fill  the  ship.  Tho- 
mas  V.  Clarke  and  Todd,  2  Stark,  450. 
Abbott,  C.  J.  1818.    Post.  pL  37, 39. 

32.  The  dead  freight  is  to  be  calcu- 
lated according  to  the  actual  capacity  of 
the  vessel.  Tne  owner  is  not  lx>und  by 
the  number  of  tons  burthen  mentioned 
in  the  charter-party,  unless  the  misre- 
presentation were  fraudulent.     Ibid. 

33.  Where,  in  the  commencement  of 
the  instrument,  A.  proposes  to  contract 
for  himself  and  his  partner  B.,  the  part- 
nership is  bound,  although  the  word 
"  freighter,"  in  the  singular,  is  used 
throughout.     Ibid. 

34.  If  a  ship  chartered  for  a  voyage 
of  trade  or  warfare  be  lost  on  a  voyage 
of  discovery,  undertaken  without  the 
consent  of  the  owners  or  their  agent. 
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tuse  will  lie  against  the  freighter. 
iLewin  and  others  v.  East  India  Com- 
pany^ Peake,  241.    Kenyon,  C.  J.  1794. 

35.  So  if  the  consent  of  an  agent  and 
part-owner  be  obtained  by  collusion 
with  the  freighter.    Ibid. 

S.  C,  upon  a  second  trial  between 
the  parties,  Abbott,  L.  S.  281. 

3o.  Where  a  ship,  let  to  freight  for 
80  much  per  ton  per  month,  for  such 
time  as  she  shall  be  employed  and  en- 
gaged by  the  freighter,  is  detained  be- 
fore the  conclusion  of  her  employment, 
for  a  supposed  breach  of  blockade,  in 
attempting,  by  the  direction  of  the  su- 
percargo, to  enter  the  blockaded  port, 
the  owners  are  entitled  to  be  paid  for 
the  time  of  such  detention.  Moorsom 
V.  Cheaves  and  others^  2  Campb.  627. 
EUenborough,  C.  J.  1811. 

37.  A  freighter  covenanting  to  pro- 
vide a  full  and  complete  cargo,  consist- 
ing of  "  copper,  taJlow,  and  hides,  or 
other  goods,"  is  not  bound  to  provide 
any  copper;  althoueh,  from  the  want 
of  it,  the  ship  is  obliged  to  keep  in  her 
ballast  and  does  not  make  so  advan- 
tageous a  freight  as  she  otherwise  would. 
Moorsom  v.  Page^  4  Campb.  103.  EU 
lenboroueh,  C.  J.  1814. 

38.  iKider  a  covenant  "  to  pay 
freight  on  skins,by  the  pound,net  weight, 
at  the  King's  beam,"  freight  is  due  on 
the  outside  skins  in  which  the  packages 
are  contained.    Ibid. 

39.  A  covenant  to  supply  a  full  car^o 
of  cotton,  and  to  pay  freight  at  certam 
rates  for  round  bales  and  compressed 
bales,  is  broken,  if  from  omitting  to  re- 
compress  the  bales,  according  to  the 
custom  of  the  port  of  lading,  the  vessel 
has  not  a  sufficient  cargo;  and  the 
freighter  will  be  liable  for  dead  freight 
Benson  v.  Schneider  and  others^  Holt, 
416.     Bunrough,  J.  1816. 

And  the  court  of  C.  P.  discharged 
a  rule  for  a  new  trial.    Ibid. 

B.  (b)  Liability  of  owner, 

40.  An  exception  of  the  owner's  lia- 
bility of  "  fertls  of  the  sea^^^  covers  a 
loss  arising  from  the  vessel's  running 
foul  of  another  by  misfortune.  Bullet 
and  others  v.  FisKer  and  others^  3  Esp. 
67.     Kenyon,  C.  J.  1799. 

S.C.  Abbott,  LS.  266,8. 


Aoc.  Pickering  v.  Barclay,  16  Vin. 
203;  S.  C.  2  RoU.  Abr.  248;  S.  C. 
Style,  132. 

And  see  Barton  v.  Wolliford^  Comb. 
56;  Dig.  4.  9.  3.  1 ;  Dig.  9.  2.  29.  2, 
et  4.  Pothier,  Contrats  de  Louage  ma* 
ritime,  part  2.  sect.  2.  num.  155. 

41.  A  covenant  that  the  vessel  shall 
be  provided  with  every  thing  needful  and 
necessary  for  the  voyage,  extends  to  a 
bill  of  health.  Costerton  v.  Lew,  1 
Stark.  212;  4  Campb.  389,  and  Holt, 
167.    Gibbs,  C.  J.  1819. 


C.  Bill  op  lading. 

42.  If  a  bill  of  lading  contain  a  me- 
morandum, *<  to  be  discharged  in  14 
days,  or  pay  five  guineas  a  day  demur- 
rage," evidence  of  usage  may  be  ad- 
duced to  shew  that  wo^dng  days,  and 
not  mnnmg  days,  are  meant,  tothran 
V.  Reiherg  et  alt.  3  Esp.  121.  EUbn, 
C.  J.  1800. 

And  see  Donaldsons.  Forster,  Abbott, 
L.  S.  222. 

43.  The  acceptance  of  goods  creates 
an  implied  contract  to  fulfil  all  the  sti- 
pulations on  the  part  of  the  shipper  and 
nis  consignee  or  assigns,  contained  in  the 
bill  of  lading.  Dobbin  v.  ThomUniy  6 
Esp.  16.     Ellenborough,  C.  J.  1806. 

Ace.  Lees  v.  Yates,  3  Taunt.  387, 94; 
Jesson  V.  Solly,  4  Taunt.  52.  And  see 
post,  D.  (a) ;  Grote  v.  Milne,  4  Taunt. 
133. 

44.  But  where  the  captain  of  a  vessel, 
chartered  at  a  gross  sum,  signs  bills  of 
lading  for  the  cargo,  at  a  rate  of  freight 
amounting  to  a  less  sum,  the  ship  owner 
has  no  lien  beyond  the  freight  specified 
in  the  bills  of  lading.  Mitchell  v.  Scaife, 
4  Campb.  298.  Ellenboroi:»h,  C.  J. 
1815. 

45.  The  indorsee  of  a  bill  of  lading, 
without  notice  of  any  circumstances 
which  render  it  not  fairly  and  honestly 
assignable,  may  recover  in  trover 
against  the  vendor  who  has  stopped  the 
goods  in  transitu;  although  ne  may 
nave  known  that  the  consignee  had 
merely  accepted  a  bill  for  the  amount 
which  was  running  at  the  time  of  the 
indorsement.  Cuming  v.  Broum,  1 
Campb.  104.  Ellenbon)ugh,  C.  J. 
1807^ 
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And  tin  court  dischargdd  a  rule  for  a 
iew  trial.  Ihid.  180,  c.  and  9  East,  506. 

And  see  Appleby  v.  Pollock^  Abbott, 
L.  S.  394;  Wright  y.  Camphelly  1  Bla, 
628;  S.  C.  4  Burr.  2Q46;  Newson  v. 
Thomtony  6  East,  16  ;  S.  C.  2  Smith, 
207. 

46.  But  he  cannot  recover  damages 
beyond  the  amount  of  bis  actual  ad- 
vances.   Pnd. 

47.  A  bill  of  lading,  whereby  the 
captain  undertakes  to  deliver  the  cargo  j 
to  the  shipper  or  his  assigns,  is  notj 
transferable  by  a  mere  indorsement 
without  consideration.  Waring  v.  Cox^ ' 
1  Campb.  369.  Ellenbo rough,  C.  J. 
1808. 

48.  And  such  an  indorsement,  though 
made  by  the  consignor  for  the  purpose 
of  stopping  the  goods  in  transitti,  gives 
no  rignt  of  action  to  the  indorsee  against 
the  captain.     IbicL 

S.  C;  Abbott,  L.  S.  227. 

49.  A.  draws  a  bill  of  exchange  on 
J.  S.  payable  to  the  order  of  B.  which 
he  remits  to  B.  with  a  bill  of  lading  of 
coffee,  which  has  a  special  indorsement, 
directing  and  appointing  the  eoods  to  be 
deliver^  to  J.  S.  in  case  he  shall  accept 
OTid  pay  the  drafts  if  not,  to  the  holder 
of  the  draft.  The  draft  and  bill  of 
lading  are  sent  to  J.  S.  who  accepts,  bat 
does  not  pay.  .  In  the  mean  time  he  in- 
dorses the  bill  of  lading  for  a  valuable 
consideration  to  Cr  Held,  that  B.,  the 
holder  of  the  draft  when  it  was  disho- 
noured, might  maintain  trover  for  the 
eoffee  against  C.  Barrow  v.  Coles^  3 
Campb.  92.     Ellenboiougb,  C.J.  1811. 

Sed  vide 4  East,  219,  Coxey.  Harden; 
1  Smith,  20,  S.  C. ;  Waller  v.  Montgo- 
mery^  3  East,  585,  9,  90,  1,  2;  Anon, 
Paley,  243 ;  Siffken  v.  Wray,  6  East, 
371;  S.  C.  2  Smith,  480. 

50»  The  right  to  stop  in  transitu  is 
not  taken  away  by  an  assignment  of  the 
bill  of  lading  for  a  valuable  considera- 
tion, with  notice  of  the  insolvency  of 
the  consignee.  Virtue  and  another  v. 
Jewellf  4  Casipb.  3U  EUenborough, 
C.  J.  1814, 

51.  A.  ships  goods  and  sends  the  bill 
of  lading  to  B.,  whom  he  desires  to  dis- 
pose of  the  goods ;  but  he  omits  to  in- 
dorse the  bill  of  lading.  He  afterwards 
•ends  an  indorsed  bill  of  lading  to  C. , 
who  hat  given  value,    after  notice  of 


transaction.  C.  cannot  claim  iht  woai$ 
from  the  vendee  of  B.  Di(A  v.  Lum> 
den,  Peake,  189.     Kenyon,  C.  J.  1793. 

52.  Where  the  freight  is  tendered 
and  the  consignee  is  ready  to  take  the 
goods  over  the  ship*s  side,  the  master 
cannot  detain  the  goods  for  half-whaff" 
age,  which  he  is  himself  liable  to  pay 
in  respect  of  eoods  so  delivered,  as  a 
compensation  for  the  advantage  which 
the  vessel  derives  from  being  moored  at 
the  wharf.  Bishop  and  others  v.  Ware, 
3  Campb.  360.  EUenborough,  C.  L 
1813. 

And  see  Syeds  y.  Hay,  4  T.  R.  260, 
where  this  claim  is  called  moorage'drity. 

53.  Merchants  receive  a  bill  of  lading 
from  a  stranger  who  re()uests  them  to 
effect  insurance;  declining  the  trans- 
action, they  indorse  the  bill  of  lading  to 
a  friend  of  the  consignor,  who  fails. 
The  merchants  are  liable  for  the  value. 
Corlett  V.  Gordon  and  ano^r,  3  Campb. 
472.     EUenborough,  C.  J.  1813. 

54.  A  regular  bill  of  lading  is  made 
out,  charging  the  usual  freight,  but  the 
merchant  agrees  with  the  captain  to  pay 
him  1001.  in  case  the  goods  are  smuggled 
into  Russia;  this  sum  may  be  recovered 
on  the  common  count  for  freight.  Hed" 
ley  V.  Lapage,  Holt,  392.  Park,  L 
1816. 

D.  Freight. 

(And  see  ante,  CoNmTK>N  prece- 
DENT,  A.  1.2;  Agent,  pi.  90;  In- 
surance, pi.  199.) 

D0  (a)  By  wJkom  payable, 

55.  Held,  that  where  the  master 
waves  his  lien  fox  the  freight  by  parting 
with  the  possession,  he  must  resort  for 
payment  to  the  original  consi^ee,  or 
^rst  indorsee  of  bill  of  lading,  if  made 
to  shipper^s  order,  and  that  he  cannot, 
where  the  original  consignee  or  first  in- 
dorsee is  known,  sue  the  party  to  whom 
such  consignee  transfers  his  interest  in 
the  goods.  Artaza  v.  Smallpiece,  1  Esp. 
Kenyon,  C.  J.  1793. 

S.  P.  the  Theresa  Bonita,  De  Jong.  4 
Rob.  A.  R.  236. 

56.  But  in  a  late  case  where  the  goods 
were  deliverable  to  the  order  of  A.  or 
his  assigns,  and  the  bill  of  lading  was 
indorsed  by  A.  to  B.,  and  by  him  to  C.» 
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to  whom  the  goods  were  delivered,  it 


was  held,  that  C.,  hy  becoming  assignee  Oronma^  2  Campb*  466< 


of  the  bill  of  lading,  and  receiving  the 
yoodsf  had  adopted  the  contract.  Cock 
V.  Tenflor  €tnd  another^  2  Campb.  587. 
Elleniwrough,  C.  J.  1811. 

And  tfhe  court  of  K.  B.  refused  a  rule 
to  set  aside  a  verdict  for  the  master,  and 
denied  the  case  of  Artaza  v.  Smallpiece^ 
13  East,  399 ;  S.  C.  Abbott,  L.  S.  296. 

57.  So,  although  the  indorsee  re- 
ceives the  goods  from  the  London  Docks, 
and  pays  over  the  proceeds  to  the  in- 
dorser  before  freight  is  demanded.  Bell 
fxnd  another  v.  Kymer  and  others^  3 
Campb.  545.    Mansfield,  C.  J.  1813. 

And  the  court  of  C.  P.  (Gibbs  then 
being  C.  J.)  discharged  a  rule  for  a  new 
trial. 

And  see  JVilson  v.  Kymery  1  M.  Sc  S. 
157;  Moorsom  v.  Kymery  2  M.  &  S. 
303 ;  S.  C, 3  Campb.  549,  n.;  post,  E. 
pi.  75. 

58.  Held,  that  the  shipper  of  goods, 
part  of  which  have  been  wrongf  uUy  sold 
by  the  captain,  may  set-off  the  value  of 
those  sold  against  the  claim  of  freight, 
waivdingthe  tort ;  and  that  even  asainst 
the  assignee  of  the  freight.  Carnally » 
7%omi»on,  1  Stark.  490.  Ellenborough, 
C.  J.  1816. 


D.  (b)   Whefi  due. 

59.  A  clause  in  a  bill  of  lading  ac- 
knowledging that  freight  has  been  paid 
at  the  port  of  lading,  or  that  freight  is  to 
be  paid  there,  will  not  subject  the  ship- 
per to  the  payment  of  freight,  if  the 
vessel  be  lost  on  the  voyage.  Mashiter 
V.  BuUer  and  another,  1  Campb.  84. 
Ellenborough,  C.  J.  1807. 

60.  And  if  the  freight  have  been  paid 
at  the  time  of  shippii^the  goods,  it  may 
be  recovered  back.     Ibid. 

Cont.  Anon.  2  Show.  283,  3d  resolu- 
tion. And  see  dictum  of  Chambre,  J. 
in  Blakey  v.  Dixon,  2  Bos.  &  Pul. 
321 ;  Andrew  v.  Moorehouse,  1  Marsh, 
122. 

61.  Freight  cannot  be  recovered  where 
the  stipulated  voyage  has  not  been  per- 
formea;  and  a  promise  to  pay  the  master 
a  compensation,  pro  ratd,  for  carrying 
^oods  a  part  of  tne  voyage,  will  not  be 
implied,  imless  they  are  voluntarily  ac- 
cepted by  the  consignee  %t  a  jplace  short 


of  the  port  of  destinati^ 


C.  J.  1810. 

62.  Taking  possession  < 
behalf  of  the  consignee  by  consent 
out  prejudice  to  the  rights  of  the  parties, 
after  a  bill  for  an  injunction  to  restain 
the  master  from  tortiously  disposing  of 
them,  is  not  such  a  voluntary  acceptance. 
Ibid. 

63.  The  o\vner  of  a  foreign  vessel 
bringing  goods  to  this  country  in  viola- 
tion of  the  navigation  act,  cannot  reco- 
ver freight.  Blank  v.  Solly,  Holt,  554. 
Gibbs,  C.  J.  1817. 

64.  Although  the  defendants  accepted 
the  cargo  on  a  treasury  order,  directing 
the  cargo  to  be  restorea  on  c6ndition  of 
its  being  exported.     Pnd. 

And  the  court  discharged  a  rule  for  a 
new  trial,  1  Moore,  531. 

And  see  Muller  v.  Gemon,  3  Taunt. 
394. 

s!  C.  Abbott,  L.  S.  338, 40. 

65.  A  covenantfor  payment  of  freieht 
on  delivery  of  eoods  is  not  dischargeahy 
the  master's  t^ing  from  the  freighter's 
agent,  a  bill  on  a  third  person  which  is 
not  duly  paid,  although  the  i^nt  fail 
with  the  amount  of  freight  in  his  hands. 
Marsh  V.  Pedder  and  others,  4  Campb. 
257.    Gibbs,  C.  J.  1815. 

66.  Secus,  if  a  cash  payment  beins 
offered,  the  master  prefers  a  bill.    Ibidl 

67.  Held,  that  a  captain  who  enters 
personally  into  engagements  on  account 
of  his  ship,  has  a  lien  upon  the  freight 
for  his  disbursements,  tbe  amount  of 
which  he  may  recover  from  a  consignee, 
who  pays  the  freight  to  the  owner  after 
notice  of  the  captain's  claim.  White  v. 
Baring,  et  alt.  4  £sp.  22.  KenyoUt 
C.  J.  1801. 

Contra.  Hussey  v.  Christie,  9  East, 
426  ;  S.  C.  13  Ves.  594 ;  Smith  v, 
Plummer,  1  B.  &  A.  575. 

68.  A  pohcy  on  money  lent  to  the 
captain,  payable  oui  of  the  freiqht,  is 
illegal  upon  the  face  of  it;  and  tne  as- 
sured can  neither  sue  for  the  loss,  nor 
recover  back  the  premium.  Wilson  v. 
Royal  Exchange  Assurance  Company,  2 
Campb. 626.  Ellenborough,  C.J.  1811. 

Sed  vide  Kina  v.  Glover,  2  N.  R.  206. 

And  see  Pothier  Trait4  du  Contrat 

d' Assurance,  ch.  1.  sect.  2.  num.  36,  9* 

69.  The  payment  of  freight  is  not  to 
be  guided  by  the  weights  expressed  in 
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th«  margin  of  the  bill  of  lading,  but  by 
the  actual  weights  at  the  King's  beam. 
Geraldes  v.  Donison,  Hdt,  346.  Gibbs, 
C.J.  1816. 

70.  And  if  the  consignee,  in  order  to 
obtain  possession  of  his  goods,  pay  ac- 
cording to  the  gross  weis:hts,  he  may  re- 
cover the  difference.     Ibid. 


E.  Passage  monbt. 

71.  Where  on  a  voyage  from  London 
to  the  West  Indies  it  is  usual  to  pay  the 
passage  money,,  money  so  paid  cannot 
be  recovered  in  the  event  of  the  loss  of 
the  vessel  on  her  way  to  an  out-port, 
which  is  the  ultimate  point  of  departure. 
GUlaUj  widow,  v,  Stmpkin,  4  Campb. 
241.    Gibbs,  C.  J.  1815. 

And  see  Andrew  v.  Mcorhousef  5 
Taunt  436. 

72.  The  master  of  a  vessel  has  a  lien 
upon  the  luggage  of  a  passenger  for  the 
passage  money,  whether  the  price  have 
been  settled  between  the  parties  or  not; 
but  he  has  no  right  to  detain  the  per- 
son of  the  passenger,  or  the  clothes  which 
he  is  actually  wearing.  IFolf  v.  Snm- 
merSf  2  Campb.  631.  Lawrence,  J. 
1811. 

And  see  Abbott,  L.  S.  part  111.  cap, 
3.  sect.  11. 

73.  Where  the  captain  dies  before 
the  commencement  of  the  homeward 
voyage,  his  estate  is  entitled  to  the  be- 
nefit of  any  contract  he  may  have  en- 
tered into  for  the  conveyance  of  passen- 
gers. Siordet  and  another^  executors, 
|-c.  V.  Brodie,  3  Campb.  253.  Bayley, 
J.  1812. 

74 •  But  after  his  death,  contracts 
made  by  his  successor  are  for  his  own 
benefit.     Ibid. 


F.  Demurrage. 
(And  see  Brounker  v.  Scott,  4  Taunt.  1. 


75.  A  vessel  chartered  from  A.  to  B. 
to  be  allowed  41  days  at  A*  and  B,  and 
to  pay  demurrage  for  every  day  beyond, 
is  not  liable  for  demurrage  in  respect  of 
a  detention  at  an  intermediate  port. 
Marshall  v.  £)«  la  Torre,  1  Esp.  367. 
Kenyon,C.J.  1795: 

Scd  vide  Dona/djon  v.  Fonter,  Abbott, 


L.  S.  222;  Lannoy  v.  ^eiry,  2  Si9. 
Pari.  Ca«  60;  Jamieson  v.  JLoune,  6 
Bro.  Pari.  Ca.  474. 

76,  Detention  of  vessel  ex  delicto,  will 
not  support  a  general  count  for  demur- 
rage. Harrison  v.  WiUon,  2  Esp.  708. 
Kenyon,C,J.  1798. 

And  see  Liddard  v.  Lopes,  10  East, 
526. 

77^  Evidence  of  usage  is  admissible 
to  shew  that  where  a  vessel  is  to  be  dis- 
charged in  14  days,  or  pay  five  guineas 
a  day  demurrage,  working  days  and  not 
running  days  are  to  be  understood. 
Cochran  v.  Retberg  et  alL  3  Esp.  121. 
Eldon,  C.  J.  1800. 

78.  In  an  ae^ion  fbr  demurrage,  ac- 
cording to  the  terms  of  a  bill  of  lading, 
"  to  deliver  to  order  or  assigns,"  it  was 
held,  that  by  accepting  the  goods,  the 
party  binds  himsell  to  the  performance 
of  all  the  conditions  of  the  bill  of  lading. 
Dobbiji  V.  Thornton,  6  Esp.  16.  Ellen- 
borough,  C.  J.  1806. 

And  see  ante,  D.  53 ;  Jesson  y^  SoUy, 
4  Taunt.  52. 

79.  Goods  are  consigned  by  the  bill 
of  lading  to  merchants  whose  residence 
is  known.  No  notice  to  them  of  the  ship's 
arrival  is  necessary  to  render  them 
liable  for  demurrage.  Harman  v.  Mont 
and  others,  4  Campb.  161.  Gibbs,  CJ. 
1815. 

80.  A  fortiori  where  the  consignees 
are  indorsees  of  the  bill  of  lading.  Ear- 
many.  Clarke  and  others,  4  Campb.  159. 
Gibbs,  C.J.  1815. 

81.  Where,  by  the  terms  of  a  charter- 
party,,  the  freighter  is  allowed  40  days 
after  reporting  at  the  custom-house  to 
unload  the  vessel,  with  the  option  of 
keeping  her  10  days  more  at  5L  per  day 
demurrage,  the  demurrage  attaches 
where  the  vessel  is  detained  beyond  the 
40  days,  though  prevented  from  dis- 
charging by  the  crowded  state  of  the 
London  Docks.  Randall  v.  Lynch,  2 
Campb.  352.  EUenborough,  C.J.  1810. 

And  see  Struck  v.  Tenant,  Abbott, 
L.  S.  196 ;  Leer  v.  Yates,  3  Taunt.  387. 

82.  In  a  general  ship,  if  the  consignee 
by  the  bill  of  lading  undertake  to  pay 
demurrage,  it  is  no  excuse  that  he  was 
prevented  from  taking  his  goods,  by  the 
circumstance  of  their  being  stowed  un- 
der the  goods  of  other  consignees* 
Harman  v.  Gandolph,  Holt,  35.  Gibbt» 
C.J.  1815. 
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83.  It  is  no  defence  to  an  action  for 
demurrage  that  the  delay  arose  from  an 
tmlawful  act  of  custom-house  officers. 
Bessey  v.  Evans^  4  Campb,  131.  El- 
lenborough,  C.  J.  1815. 

84.  And  if  the  detention  extend  be- 
yond the  ten  days,  the  owner  may  re- 
cover the  subsequent  demurrage  upon 
the  freighter's  implied  covenant,  to  re- 
deliver the  vessel  at  the  expiration  of 
that  time. 

S.  C.  in  K.  B.  upoii  a  motion  in  arrest 
of  judgment     Ibid,  and  12  East,  179. 

85.  And  primd  facie  the  sum  agreed 
upon  for  the  stipulated  days  of  demur- 
rage, shall  be  the  measure  of  the  com- 
pensation for  the  subsequent  detainer. 
but  it  is  open  to  the  respective  parties 
to  shew,  that  greater  or  less  damage  has 
been  sustained.  Moorson  v.  Be//,  2 
Campb.  616.  EUenborough,  C.  J. 
1811. 

86.  Where,  however,  the  vessel  was 
to  unload  "  within  iheusual  time,"  and 
it  was  averred  and  admitted  that  the 
usual  time  was  seven  days,  but  it  ap- 
peared that,  on  account  of  the  crowded 
state  of  the  London  docks,  she  could  not 
be  discharged  till  two  months  after  her 
arrival,  that  if  the  duties  had  been  im- 
mediately paid  upon  the  cargo,  which 
consisted  of  wines,  it  might  have  been 
landed  sooner,  but  that  such  large  car- 
goes had  always  been  bonded,  it  was 
ruled,  that  the  defendant  had  not  broken 
his  covenant.  Rodgers  v.  Forester^  2 
Campb.  483.  EUenborough,  C.J.  1810. 

87.  So  where  a  bill  of  Tading  is  silent 
as  to  the  time  within  which  the  goods 
are  to  be  unloaded,  no  action  will  lie 
upon  the  implied  undertaking  to  unload 
them  within  the  usual  time,  where  the 
consignee  is  prevented  from  doing  so  by 
the  state  of  tne  docks,  without  any  fault 
of  his  own.  Burmester  v.  Hodgson^  2 
Campb.  488.     Mansfield,  C.  J.  1810. 

88.  The  consignee  is  Hable  for  the 
delay  occasioned  by  the  necessity  of  ap- 
plying to  the  treasury  for  a  licence  to 
land  particular  goods.  Hill  v.  Idle^  4 
Campb.  327,  1  Stark.  111.  EUenbo- 
rough, C.  J.  1815. 

89.  So  where  a  certain  number  of 
days  is  allowed  in  a  charter-party  for 
loading,  the  freighter  is  liable  for  a  sub- 
sequent detention  for  that  purpose, 
though  the  loading  within  the  specified 


period  was  rendered  impossible  by  the 
weather.  Barrett  v.  Dutton  ana  an* 
other^  4  Campb.  335.  Gibbs,  C.  J. 
1815. 

S.  P.  Thompson  v.  Wagner ^  tb.  (n). 
Kenyon,  C.J.  1801. 

90.  But  the  freighter  is  not  liable  for 
a  dela^  in  obtainins  her  clearances, 
which  it  is  the  business  of  the  ship- 
owner to  procure.  Barret  v.  Dutton 
and  anothery  4  Campb.  335.  Gibbs» 
C.  J.  1815. 


G.  Liability  of  owner. 
G.  (a)  To  the  freighters  of  goods* 

91.  An  owner  covenants  that  the 
vessel  shall  be  furnished  with  every 
thing  needful  and  necessary  for  the 
voyage,  is  bound  to  furnish  her  with  any 
document  (a  bill  of  health)  which  is  rc- 
ouired  for  her  immediate  admission  into 
tne  port  mentioned  in  the  charter-party* 
Levy  V.  Costertony  4  Campb.  389, 
Hoh,  167.    Gibbs,  C.  J.  1816. 

92.  Where  a  ship  has  been  adver- 
tised for  a  particular  voyage,  the  owner 
is  bound  to  give  notice  of  any  intended 
alteration  to  every  shipper.  Peel  v.  Price, 
4  Campb.  243.     Gibbs,  C.  J.  1815. 

93.  The  owners  of  goods  captured  m 
consequence  of  a  deviation,  are  entitled 
to  recover  from  the  owners  of  the  ship 
only  the  prime  cost  with  the  shipping 
charges,  and  not  the  expense  of  efiecting 
insurance  upon  them.  Parker  avd 
others  v.  James  ajid  anotJier,  4  Campb* 
112.     EUenborough,  C.  J.  1 814. 

94.  Although  there  be  proof  that  the 
ffoods,  at  the  time  of  the  loss,  were  in- 
nanced  in  value  beyond  their  first  price. 
Ibid. 

95.  The  owner  of  a  vessel  let  to 
freight  for  a  particular  voyage,  is  not 
liable  on  the  contract  of  the  master,  for 
the  non-delivery  of  goods ;  the  latter, 
though  originally  appointed  by  the 
owner,  must  be  taken,  pro  hdc  vice,  to 
be  the  agent  of  the  freighter  only.  James 
v.  JoTies  and  another,  3  Esp.  27.  Ken- 
yon, C.J.  1799. 

S.  C.  more  fully  reported,  Abbott^ 
L.  S.  23. 

96.  The  non-arrival  furnishes  no 
ground  for  presuming  negligence.   Soy* 
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urn  ▼»  JfiUaii,  I  Stark.  3d&    Elka- 
borough,  C.  J.  1816. 

97.  There  is  no  impUed  undertakine 
on  the  part  of  the  owner  that  a  bill 
drawn  by  the  master  on  a  third  person, 
for  advances  for  the  ship's  use,  snail  be 
honoured.  Harder  v.  Brotherstone  and 
another^  4  Campb.  254.  Gibbs,  C.  J. 
1815. 

98.  A  chartered  ship  is  in  want  of 
money  for  necessary  disbursements.  A. 
being  shewn  the  freighter's  covenant  to 
furnish  what  money  might  be  required 
for  the  necessary  disbursements  of  the 
ship,  advances  the  reauisite  sum  and 
takes  a  bill  drawn  by  tne  master  on  the 
freighter.  Held,  that  on  this  bill  being 
dishonoured,  the  owner  was  not  liable 
for  any  part  of  the  amount.  Harder  v. 
Brotherst(mea$id  another,  4  Campb.  255. 
Gibbs,  C.  J.  1815. 

Vide  Cary  v.  JfTUtey  1  Bro.  Par.  Cas. 
284,  first  emtion ;  5  vol.  325,  of  second 
edition. 

G.  (b)  For  repairs^  ^c. 

99.  SemiZf,  ^at  an  affidavit  for  ras- 
ter, made  by  6.,  which  affirms  that  A. 
and  B.  are  owners,  is  not  evidence 
against  A.  DitMmm  v.  SpraeUin  and 
oVierSf  5  Esp.  31.  Ellenborough,  C.  J. 
1803. 

And  see  ante,  Evidsncx,  pL  289; 
Partner,  pi. 

100.  To  an  action  tffainst  A.  for  stores 
supplied,  he  pleads  me  non-joinder  of 
B.  m  abatement.  The  register  is  not 
evidence  that  A.  and  B.  are  co-owners. 
Flower  v.  Young,  3  Campb.  240.  El- 
knboiough,  C.  J.  1812. 

S.  C.  Abbott,  L.S.  86. 

1(11.  S.  P.  SmiA  V.  Fuge,  3  Campb. 
456.     Ellenborough,  C.  J.  1 813. 

And  see  Tinkler  v.  Walpole,  14 
East,  226 ;  M'lver  v.  Humble,  16  East, 
169. 

102.  In  an  action  on  a  policy  of  in- 
surance, the  register  is  no  evidence  oi 
mterest.  Piirie  v.  Anderson$  3  Campb. 
242.    C-P.  M.T.  1812. 

103.  Where  a  person  who  has  fur- 
nished  a  vessel  with  cordage,  takes  a 
bill  for  the  amoimt  from  the  managing 
owner,  and  renews  that  bill  upon  its  be- 
ing dishoBOured,  the  other  part-owners 
«re  disehtiied.     lUed  ▼.    White  and 


othen,  5  Esp.  132.    Ellenborough,  C. 

*  180*. 

And  see  Smth  v.  De  Silva,  Cowper, 
469 ;  ante.  Partners,  pi.  70. 

104.  An  agreement  between  a  l^hter- 
man  and  his  owner,  that  the  ^rrner 
shall  receive  one  half  of  the  net  profits, 
makes  them  jointly  liable  for  repairs. 
Dry  V.  Botwell,  1  Campb.  329.  Ellen- 
borough,  C.  J.  1808. 

105.  But  if  the  agreement  be,  that 
the  lighterman  shall  retain  one  half  of 
the  wross  proceeds  for  his  labour,  he  can 
be  chaiged  upon  his  own  contract  only. 
Ibid. 

And  see  ante.  Partners,  pL  2,  3,  4, 
5,  9 ;  Appendix. 

106.  Where  a  vessel  is  bound  for  a 
port  in  which  a  bill  of  health  is  always 
required,  the  owners  are  liable  for  the 
expense  and  delay  occasioned  by  the 
want  of  such  a  document,  under  a  cove- 
nant with  the  freighter  that  the  vessel 
shall  be  sufficiently  furnished  with  every 
thing  needful  for  the  voyage  in  question. 
Lew  V.  Coeterton,  Holt,  167.  Gibbs, 
C.J.  1816. 

107.  It  is  no  excuse  for  the  non-deli- 
very of  goods  agreeably  to  the  bills  of 
ladmg,  that  the  vessel  was  wrongfully 
detained  for  a  supposed  violation  of  the 
revenue  laws.  Tne  ship-owner  has  his 
remedy  over  against  the  officers.  GoS" 
ling  V.  Higains,  1  Campb.  451.  Ellen- 
borough,  C.  J.  1808. 

S.  P.  as  to  demurrage,  ante,  F.  83. 

108.  Under  circumstances  which  ren- 
der itTery  improbable  that  a  vessel  will 
be  able  to  reach  her  port  of  destination, 
the  captain  possesses  no  implied  autho- 
rity to  sell  tne  carso  on  account  of  the 
shippers ;  and  such  a  sale,  though  made 
bond  fide  with  a  view  to  the  interest  of 
the  concerned,  is  a  tortious  conversion. 
Van  Omeron  v.  Dowick  and  others,  2 
Campb.  42.     Ellenborough,  C.  J.  1809. 

109.  S.  P.  recognized  m  Joseph  and 
others  y.  Knox,  3  Campb.  332.  Ellen- 
borough,  C.  J.  1812. 

1 10.  He  has  no  right  to  sell  any  part 
of  the  cargo,  without  urgent  necessity, 
Campbell  v.  Thompson,  1  Stark.  490. 
Ellenborough,  C.  J.  1816. 

And  see  ante,  pL  5,  6,  7,  8. 

111.  The  parties  whose  goods  are 
sold  may  set  off  the  value  even  against 
an  assignee  of  the  freight.    Ibid. 
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1 1^ ,  In  an  action  for  stores  furnished 
by  the  captain's  order,  it  was  once  held, 
that  the  register,  purporting  to  have 
been  obtained  by  all  the  defendants  on 
the  oath  of  one  of  them,  is  primd  facie 
evidence  to  charge  them  as  owners. 
Stokes  V.  Came  and  othersy  2  Campb. 
339.     EUenborouffh,  C.  J.  1809. 

113.  It  has,  however,  been  deter- 
mined that  entries  in  the  custom-hquse 
books  in  London,  and  at  the  out^port  to 
which  the  vessel  belongs,  stating  that 
she  was  transferred  by  the  original 
owner  to  the  defendants,  are  not  even 
frimd  faoie  evidence  of  ownership  in 
the  defendants.  Frazer  v.  Hopkins  and 
Lmg^  2  Campb.  170.  Mansfield,  C.  J. 
1809. 

Rule  to  set  aside  nonsuit  refused  in 
C.  P.     2  Taunt.  5. 

And  see  Ttnkler  v.  JFalpoUy  14  East, 
226;  ante.  Partner,  pi.  14. 

114.  The  owner  of  a  packet-boat  em-i 
ployed  by  government,  but  of  which  he 
receives  the  earnings,  is  liable  for  the 
amount  of  stores  furnished  for  the  ves-» 
sel  by  the  orders  of  a  captain,  appointed 
by  the  postmaster-general.  Stokes  v. 
Camcy  ubt  supra. 

And  see  Parish  v.  Crawfard^  2  Stra. 
1251 ;  more  fully  reported,  Abbott,  L.  S, 
22,  5. 

115.  The  owner  is  liable  for  money 
supplied  to  the  captain  in  a  foreign 
port,  provided  it  be  absolutely  necessary 
for  the  use  of  the  vessel.  jRoc^  v. 
Busker,  1  Stark.  27.  Ellenborough^ 
C.  J.  1815. 

116.  But  the  owners  are  not  liable 
for  mon^y  taken  up  by  the  captain,  ex- 
cept for  sums  specifically  advanced  for 
the  use  of  the  vessel.  Palmer  and  others 
V.  Goock^  2  Stark.  428.  Abbott,  C.  J. 
1818. 

117.  Where,  therefore,  the  captain 
borrows  1 7001.  as  money  to  be  applied 
to  the  use  of  the  ship,  but  the  repairs 
amounting  only  to  9501.,  the  captain's 
private  account  is  debited  with  the 
oalance,  the  owner  cannot  be  sued  by 
the  lender  for  the  9501.     Ihid. 

And  see  Sir  Humphrey  Jervis^s  case, 
Abbott,  L.  S.  part  2,  chap.  3.  sect.  6. 

118.  The  defendant  bought  a  ship 
taken  in  execution  under  a  fi.  fa.  in 
1605 ;  but  not  having  paid  the  whole 
of  the  purchase-mone^,  the  sheriff  did 


not  execute  a  regular  assignment  till 
1810.  The  defendant  was,  however, 
immediately  put  into  possession,  and 
got  the  vessel  registered  in  his  own 
name.  In  1806,  he  chartered  her  to 
the  captain  for  three  years,  and  inter- 
fered no  more  in  the  business.  Held, 
that  the  defendant  was  not  liable  for 
stores  ordered  by  an  agent  of  the  captain 
durinff  the  three  years.  Frazer  v. 
Marshy  2  Campb.  317.  Ellenborough, 
C.  J.  1810. 

119.  And  sembhy  that  the  defendant 
would  not  have  been  liable,  though  the 
assignment  had  been  complete.  Ihid, 
and  13  East,  238,  S.  C. 

Sed  vide  Parish  v.  Crawford^  2  Stra. 
1251 ;  Abbott,  L.  S.  22,  3,  4,  5. 

120.  A  mortgagee  never  in  possession,, 
or  known  to  the  plaintiff,  is  not  liable 
for  stores  supplied  by  the  captain's  or- 
der.   Twentyman  v.  Harty  1  Stark.  366. 
Ellenborough,  C.  J.  1816. 

121.  The  ship-owners  are  liable  for 
stores  suppfied  by  order  of  their  super- 
cargo aner  abandonment  on  caption, 
where  the  vessel  is  afterwards  liberated 
on  bail.  MitckeU  v.  Olenme^  1  Stark. 
230.    Ellenboroi^h,  C.  J.  1816. 

122.  And  where  the  vessel  is  seised 
in  consequence  of  the  illegal  acts  of  the 
supercargo,  but  the  owners  recover  pos- 
session in  ihe  court  of  Admiralty,  they 
adopt  his  acts,  and  are  liable,  up  to  the 
seizure.     Ibid. 

123.  And  the  court  refused  a  rule  nisi 
for  a  new  trial,  on  the  ground  that  the 
relation  of  master  and  owner  did  not 
subsist  between  the  captain  and  the 
defendant,  and  tkat  tke  case  of  a  ship 
hired  for  a  definite  period,  differs  from 
tkat  of  a  vasel  chartered  for  a  wxrHealar 
voyage,  where  iSie  master  is  always  ajL 
pointed  hy  the  owner.  Ibid,  and  13 
East,  238,  S.  C.  rather  differently  re- 
ported. 

124.  Where  the  ship  was  chartered 
for  a  particular  voyage  only,  and  was 
put  up  by  the  freighter  as  a  general 
ship,  the  registered  owners  were  held 
not  to  be  liable  for  a  tortious  conversion 
of  the  plaintiff's  goods  by  the  captain, 
unless  it  could  be  shewn  that  they  were 
received  on  board  by  some  person  ap- 
pointed by  them.  Afackenxu  v.  Rowe 
and  others,  2  Campb.  462.    Hlenbo* 

*rough,  C.  J.  1810. 
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Contra,  Parish  v.  Crawford,  2  Stra, 
1251;  more  fully  reported,  Abbott, 
L.  S.  22. 

125.  A  master  employed  by  mortgagor 
in  possession  cannot  sue  the  mortgagee. 
Annett  v.  Cantairs  and  another,  3  Camp. 
354.     Ellenborough,  C.  J.  1813. 

And  see  Young  v.  Brandery  8  East, 
10;  Trewhella  v.  Rowe,  11  East,  435; 
M*Iver  T.  Humble,  16  East,  169. 

G.    (c)  Liability  of  owner  for  misfea" 


126.  Semble,  that  the  owner  of  a  barge 
is  not  responsible  for  an  injury  occa^ 
sioned  by  the  negligence  of  a  person  to 
whom  he  has  lent  her.  ScoU  v.  Scott 
and  others,  2  Stark.  438.  Best,  J.  1818. 

H.  Liability  op  master. 
(And  see  ante,  O.  (a).) 

127.  The  captain  is  not  responsible 
for  a  loss  occasioned  by  the  negligence  of 
the  pilot.  Aldrich  t.  Simmons,  1  Stark, 
210.    Gibbs,  C.  J.  1816. 

128.  An  action  lies  against  the  master 
of  a  vessel  for  purposely  firing  at  the 
natives  on  a  foreign  coast,  and  thereby 
preventing  them  from  trading  with  the 
plaintifi^.  TarleUm  and  others  v.  M'  Gau)- 
ley,  Peake,  205.     Kenyon,  C.  J.  1793. 

129.  Although  it  appear  that  the  de- 
fendant had  not  conformed  to  the  laws 
of  that  country,  by  paying  a  duty  im- 
posed  upon  licences  to  trade.    Ibtd. 

130.  By  the  custom  of  the  river 
Thames,  masters  are  bound  to  guard 
goods  and  watch  goods  in  lighters  sent 
by  the  consignees,  until  the  loading  is 
complete.  A  master  tells  a  lighterman 
that  he  has  not  hands  enough  to  take 
charge  of  the  goods;  the  lighterman 
returns  no  answer ;  the  master  remains 
liable.  Catley  and  another  v.  Wintring' 
ham,  Peake,  150.     Kenyon,  C.  J.  1792. 

131.  But  where  it  is  proved  to  be  the 
custom  of  wharfingers  when  goods  are 
sent  to  be  forwarded  coastwise,  to  de- 
liver them  to  the  mates  of  the  coasters, 
and  not  to  ship  the  goods  themselves, 
or  make  any  charge  for  shipping,  the 
responsibility  of  the  wharfinger  ceases 
vritn  the  delivery  to  the  mate,  though 
the,  goods  are  lost  be&re  they  are  car- 
ried off  the  wharf.    C(Ahan  and  anoth^ 


V.  Downs,  5  Esp.  41.     EUenbomueh. 
C.  J.  1803. 

And  see  Sparrow  v.  CarrutherSf  2 
Stra.  1236 ;  Hurry  v.  Royal  Exchange 
Assurance  Company,  2  Bos.  8c  Bui.  430 ; 
Strong  V.  Natally,  1  N.  R.  16;  Hofcrn- 
son  V.  Turpin,  Abbott,  L.  S.  261. 

I.  Authority  of  master. 

132.  Semhle,  that  the  captain  of  an 
Indiaman  may  imprison  a  passenger 
who  refuses  to  take  the  post  assigned  to 
him  on  the  approach  of  an  enemy. 
Boyce  v.  Bayliffe,  1  Campb.  60.  El- 
lenborough, C.  J.  1807. 

K.  Seamen's  wages. 

133.  No  action  lies  upon  an  express 
promise  to  pay  a  seaman  extra  wa^, 
m  consideration  that  he  will  exert  him- 
self in  an  extraordinary  manner  for  the 
preservarion  of  the  ship.  Harris  v. 
IVaison,  Peake,  72.  Kenyon,  C.  J. 
1791. 

(And  see  ante.  Sheriff,  pi.  4.) 

134.  Nor  when  the  contract  is  made 
on  shore,  and  the  extra  work  is  occa^ 
sioned  by  the  desertion  of  part  of  the 
crew.  SUlh  v.  Meyrick,  6  Esp,  129, 
and  2  Campb.  317.  Ellenborough, 
C.  J.  1809. 

135.  It  might  perhaps  be  otherwise  if 
the  remainder  of  the  crew  were  dis- 
charged by  the  captain.    Ibid. 

And  see  Dacosta  v.  Newnham,  2T. 
R.  407,  10,  3. 

136.  Where,  by  a  ship's  articles,  no 
wages  are  to  be  paid  until  the  vessel 
reaches  her  ultimate  port  of  destination, 
and  the  master  wrongfully  dismisses  a 
seaman,  the  w£^es  are  payable  imme- 
diately. Sigardy.  Rob&rts,  3  Esp.  71, 
3.    Eldon,  C.  J.  1799. 

And  see  Abbott,  L.  S.  451. 

137.  Where  a  ship  is  recaptured  and 
reaches  her  port  of  destination,  the 
seamen  are  entitled  to  wages.  BerO' 
Strom  V.  MiUs,  3  Esp.  37,  Eldon,  C. 
J.  1*99. 

Sed  vide  Chandler  v.  Meade,  cited  2 
Lord  Raym.  1211;  Curling  r,  Lonj, 
1  Bos.  &  Pul.  634,  7. 

And  see  Pratt  v.  Cuff,  2  Law  Jour- 
nal, 415,  cited  in  Thompson  v.  JIO10- 
crojft,  4  East,  43 ;  Beak  v.  Thompson, 
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4  East,  546,  53 ;  S.  C.  1  Smith,  144, 
144,  50 ;  Johnson  v.  Broderick,  4  East, 
566  ;  S.  C.  1  Smith,  144,  53 ;  Molloy, 
lib.  2.  c.  4.  sect  13,  14;  The  Friends, 
Bell,  4  Rob.  A.  R.  143. 

~i38.  A  seaman  is  entitled  to  wages 
during  a  hostile  embargo,  while  he  was 
imprisoned  on  shore,  if  the  crew  were 
afterwards  restored,  and  the  ship  com- 
pleted the  voyage  and  earned  freight 
without  shewing  the  nature  of  the  em- 
bai]go.  Delamainer  v.  Winteringham^ 
4  Campb.  186.  Ellenborough,  C.  J. 
1615. 

N.  It  lies  upon  the  defendant  to 
prove  that  no  freight  was  earned. 
BroiOTi  V.  MUiner,  7  Taunt.  319,  1 
Moore,  65.  S.  C. 

139.  Semhle^  that  a  foreign  seaman 
serving  in  a  British  ship,  who,  upon  the 
capture  of  the  ship,  enters  into  the  ene- 
my's service,  forfeits  all  claim  to  wages, 
wnatever  may  be  the  uhimate  fate  of 
the  ship.  Bergstrom  v.  MillSy  uhi  supra, 

140.  A  licence  from  the  chief  ms^is- 
trate  of  a  port  in  the  West  Indies,  au- 
thorizing tne  master  of  a  vessel  to  en- 
gage seamen  at  more  than  double  the 
usual  rate,  must  specify  the  wages  to 
be  given.  Rodgers  v.  JLooy,  3  £sp.  43. 
Eldon,  C.  J.  1799. 

And  the  court  of  C.  P.  refused  a  rule 
to  set  aside  a  nonsuit  directed  on  the 
ground  of  the  nullity  of  a  licence  to  the 
master  to  engage  seamen  on  the  best 
terms  he  could.  Ibid,  and  2  Bos.  & 
PuL57, 

141.  A  seaman  sent  on  shore  on  duty, 
requests  to  be  permitted  to  stay  there  to 
get  some  food,  having  had  none  in  the 
course  of  the  day.  Permission  is  re- 
fused, and  he  remains  there  till  the  next 
morning,  when  he  returns  to  the  ship, 
but  is  not  received.  This  is  no  deser- 
tion.    Sigard  v.  RobertSy  ubi  supra, 

142.  iNor  if  he  leave  the  ship  on  ac- 
count of  inhuman  treatment.  Lmland 
T.  StephmiSi  3  Esp.  269.  Kenyon,  C. 
J.  1801. 

143.  If  foreign  seamen  enter  into  a 
written  agreement  with  the  master,  a 
collateral  parol  agreement,  made  in 
contravention  of  the  laws  of  their  own 
country,  cannot  be  enforced.  HvUe  v. 
Hetghtmafiij  4  Esp.  7b.  Le  Blanc,  J. 
1801. 

S.  C.  Abbott,  L,  S.  463. 


144.  Where  mariners  enter  into  a  spe- 
cific contract,  hy  which  no  wages  are  to 
be  received  until  their  return,  and  they 
are  prevented  by  the  master  from  com- 
pletmg  the  voyage,  they  cannot  recover 
the  wages  in  tndebitatus  assumpsit^  but 
must  declare  specially.     Ibid, 

And  the  court  of  K.  B.  refused  a  rule 
to  set  aside  nonsuit.     2  East,  145. 

145.  Where  the  master  and  mariners 
are  to  receive  a  proportion  of  the  pro- 
duce of  the  voyage  in  lieu  of  wages,  the 
latter  may  sue  the  former  as  soon  as  the 
account  is  liquidated.  Wilkinson  v. 
Frasiery  4  Esp.  183.  Alvanley,  C.  J. 
1802. 

And  see  Morse  v.  Wilson^  4  T.  R. 
353 ;  Waugh  v.  Cartw,  2  H.  Bl.  235 ; 
Hesketh  V.  Blanchard,  4  East,  144; 
Witness,  C.  (h). 

146.  Mariners  contract  with  the  cap- 
tain of  a  whaler  for  a  share  of  the  net 
oroceeds,  provided  they  serve  faithfully. 
Money  had  and  received  will  not  he 
against  the  owner,  who  disposes  of  the 
cargo  for  the  benefit  of  all  concerned, 
unless  defendant  has  admitted  the  flEuth- 
ful  service;  the  declaration  should  be 
special.  Evans  v.  Bennett^  1  Campb. 
300.     Ellenborough,  C.  J.  1808. 

147.  The  rule  that  wages  are  not  pay- 
able unless  freight  be  earned,  holds 
where  the  voyage  is  abandoned  on  ac^ 
count  of  unseaworthiness.  Eaken  v. 
7%om,  5  Esp.  6.  Ellenborough,  C.  J, 
1803. 

148.  But  semhle^  that  in  such  case  the 
owner  would  be  liable  to  a  special  ac- 
tion at  the  suit  of  a  seaman  who  had 
thereby  lost  his  wages.     Ibid. 

149.  And  if,  after  the  voya^  has  been 
abandoned,  a  seaman  be  desired  to  re- 
main on  board  for  a  specific  purpose, 
he  may  recover  for  work  and  labour. 
Ibid. 

150.  A  mariner,  who  is  also  a  sail- 
maker,  cannot,  in  the  latter  capacity, 
claim  a  sum  beyond  the  wages  men- 
tioned m  the  articles^  as  gratuity  wages, 
though  such  a  claim  be  supported  by 
usage,  and  by  an  express  promise  on 
the  part  of  the  owner.  Elsworth,  exe^ 
cutorf  V.  Woolmore  and  another,  $  Esp. 
84.     Alvanley,  C.  J.  1803. 

S.  C.  Abbott,  L.  S.  448. 
Ace.  Whiter.  Wilson,  2  Bos.  k  Pul. 
116;  2  Rob.  A*  R.  241. 
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15L  BfthA  thip^t  articles  no  teaman  I 
was  to  be  entitled  to  demand  his  wagesj 
until  tvcnty  days  after  arrival*  Held, 
that  before  the  expiration  of  that  period 
he  may  sue  for  wa^es  which  the  de- 
fendant has  admitted  to  be  due  and  of- 
fered to  pay.  WJUte  v.  MaUtson^  2 
Stark.  325.     Ellenboiough,  C.  J.  1818. 

Sed  vide  ante.  Assumpsit,  pi.  L 

152.  Though  by  2  Geo.  IL  cap.  36. 
sect.  13.  it  is  provided,  that  no  seaman 
or  mariner  belonging  to  any  merchant 
vessel  shall,  for  entering  into  the  ser- 
vice of  his  majesty,  on  board  any  of  his 
ships,  forfeit  the  wages  due  to  him 
duni^  the  time  of  his  service  in  such 
venei,  and  that  such  entry  shall  not  be 
deem^  a  deserticm,  yet  where  a  seaman 
is  impressed  from  thie  merchant  service 
in  the  course  of  a  voyage,  he  holds  his 
claim  to  wages  fro  tantOj  subiect  to 
being  devested  by  the  non-arrival  of  the 
yessel.  DwMey  v.  Bulwer  and  LUnfd^ 
6  Esp.  86,  2  Campb.  320,  n.  Anon,  but 
S.  C.    EUenborough,  C.  J.  1806. 

And  see  Wiggins  v.  Ingletoiif  2  Lord 
Rmfnumd^  1211. 

153.  Inan  acti<m for  wages^  the  plain< 
tiff  may,  under  this  statute,  go  into 
evidence  of  the  articles,  without  giving 
notice  to  produce  them*  Bowman  v. 
Manxilmany  2  Campb.  315.  Ellenbo- 
rougk,  C.  J.  1809. 

154.  The  statute  does  not  apply  to 
the  case  of  a  British  seaman  entenng  on 
board  a  foreign  vessel  in  a  British  port, 
Dkkman  v.  Benson,  3  Campb.  290, 
EUenborough,  C.  J.  1812. 

155.  Wbeire  a  seaman  has  forfeited 
his  wages,  and  the  captain  afterwards 
employs  him  without  reservii»  to  him- 
sdi  a  neht  to  insist  on  the  fi)rieiture, 
the  foifoituie  is  waved.  Miller  v. 
Breudf  2  Campb.  590.  BUenborough, 
C.  J.  1811. 

156.  A  seaman  at  Gotteftbur^  enters 
into  articles  of  agreement  with  the 
master  of  a  foreign  vessel  for  a  v<^mge 
to  Engkmd,  whereby  he  undertakes  not 
to  sue  the  captain  for  wages  till  their 
vetum  to  G.  Held,  that  no  action  can 
be  maintained  here  for  the  wages  in  con- 
travention o£  their  stipulation.  John- 
son y.  MacfMsne,  3  Campb.  44.  £1- 
lenborough,  C.J.  1811. 

8.  P.  Crtsnor  v.  Meyer,  2  H.  Bla. 
603. 


And  see  ante,  pL  43,  4. 

157.  After  a  vessel  has  been  wrecked, 
the  captain  gives  a  mariner  an  order 
upon  the  owner  for  the  amount  of  his 
wages.  To  tliis  order  is  subjoined  an 
acknowledgment,  that  the  mariner  had 
served  15  months  upon  a  monthly  hiring 
by  himself.  As  from  the  loss  of  the 
vessel  no  primd  facie  right  to  wages  ap- 
peared, it  was  held,  that  no  action  could 
be  maintained  against  the  captain, 
without  provinga  demand  on  the  owner, 
the  drawee.  JPorshoom  v.  Kruger,  3 
Campb.  197.  EUenborough,  C.  J. 
1812. 

L.  General  average. 

158.  Semble,  that  assumpsit  for  ge- 
neral average  hesfor  one  shipper  against 
another.  Dohson  and  others  v.  Trilson, 
3  Campb.  480.  EUenborough,  C.  J. 
1813. 

159.  But  no  contribution  can  be  de- 
manded for  the  value  of  goods  which 
the  captain  sells  to  redeem  himself  from 
imprisonment.    Ibid. 

And  see  Covington  v.  Roherts,  2  N. 
R.  378. 

M.  Ship-builder. 

(And  see  ante.  Evidence,  pi.  210; 
Insurance,  pi.  224,  225.) 

M.  (a)  Liability  ^,  for  negligence. 

160.  The  proprietor  of  a  dry  dock 
into  which  a  vessel  is  pot  for  repair,  is 
answerable  for  an  injury  arising  in  the 
day-time  from  the  bursting  in  of  the 
dock-eates,  though  the  gates  were  strong 
enough  to  have  resisted  the  onfinary 
pressure  of  ^e  water;  if  the  acddeot 
might  have  been  prevented,'  had  a  suf- 
ficient number  of  men  been  on  the  spot 
Leeh  and  another  v.  Maestaer,  1  Campb. 
138.    EUenborough,  C.  J.  1807. 

And  see  1  Stra.  128;  BuU.  N.  P.  6a 


SMUGOLING.— STAMPS. 


an 


SMUGGLING. 

(And  see  ante.  Bills  and  notes, 
pL  100;  EviDBNCB,  pi.  10,  340; 
Insurancb,  pL  190 ;  Ship,  pi.  51, 
76,  129. 

1.  Upon  an  information  for  oBstrucU 
ing  custom-house  officers  in  the  execu- 
tion of  their  duty,  the  defendant  will 
not  he  permitted  to  inc^oire  the  name  of 
die  informer,  or  to  go^  mto  the  question, 
wheUier  the  goods  were  smiled  or 
not.  Rex  v.  Ahers^  6  Esp.  125.  Ken- 
yon,  C.  J.  1790. 

2.  A/omjn«rselline  goods  ahroad, 
and  packing  them  hy  ^^  directions  of 
the  vendor,  in  a  particular  manner,  for 
the  purpose  of  Militating  the  smuggling 
of  toe  articles  into  this  country,  cannot 
recover  the  price.  Bernard  et  alu  v. 
Rtedy  1  Esp.  91.    Kenyon,  C.  J.  1794. 

S.  P.  WaymeU  v.  Reed^  5  T.  R.  599. 
And  see  Uolmamv.  Jb^njon,  Cowp.  344; 
Biggs  v.  Lawrence,  3  T.  R.  454;  Ougas 
v.Penaliwa,  4  T.R.  466. 

3.  But  man  action  for  not  accounting 
for  goods  delivered  to  the  master  of  a 
shm  to  he  sold  hy  him  ahroad,  it  is  no 
d^nce  that  they  were  exported  without 
pa3ring  duties.  Catling  spinster ,  v.  Bell^ 
4  Camph.  183.  EUenhorough,  C.  J 
1815. 

4.  Unless  the  evasion  formed  part  of 
the  contract.    Ibid. 

5.  If  the  exportation  of  a  particular 
sort  of  eoods,  without  the  kii^s  licence, 
he  prohihitcfd,  a  licence'  wul  be  pre- 
suRMsd  upon  proof  of  such  goods  having 
been  reeularly  entered  outwards  at  the 
cuttom-nouse.  Fan  (hneran  v.  Dawick 
and  otiurs,  2  Campb.  44.  Ellenborough, 
C.  J.  1809. 

And  see  Attorney  General  v.  Shervi 
Forrest,  43 ;  ante.  Evidence,  pi.  3 
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A.  Dbsos. 

B.  Agrbbmbnts. 

C«  RscBiFrs. 


D.  Bills  and  notbs* 
E.  Other  instruments. 

A.  Deeds. 

1.  A  fraudulent  conveyance  cannot 
be  read  to  prove  an  act  of  bankruptcy, 
unless  it  be  stamped.  Whitwell  and 
oihersy  assignees^  ^c  v.  Dimsdale  and 
others,  Peake,  168.  Kenyon,  C.  J.  1792. 

2.  A  deed  not  bearing  the  stamp  ap- 
propriated to  the  instrument,  cannot  be 
received  in  evidence,  thoueh  it  bear  a 
stamp  of  equal  value.  Kohinton  v. 
Dryhraughy  1  Esp.  243.  Kenyon,  C. 
J.  1794. 

And  the  court  of  K.  B.  set  aside  a 
nominal  verdict  taken  for  the  plaintiff. 
Ihid.  and  6  T.  R. 

N.  But  by  37  Geo.  111.  cap.  136.  s. 
1.  such  a  deed  might  have  been  re- 
stamped  upon  payment  of  a  penalty  of 
5/. ;  and  now,  by  43  Geo.  IIL  cap.  127. 
s.  5.*  it  may  be  restamped  without  a 
a  penalty. 

And  by  sect.  6.  a  stamp  ci  greater 
value,  if  belonging  to  the  same  denomi- 
natioQ,  is  valid. 

And  see  Doe  v.  WJuUingham^  4 
Taunt.  20. 

3.  A  count  for  necessaries  furnished 
for  the  defendant's  oppreyUioe,  cannot  be 
supported,  if  it  appear  that  there  was  no 
stamped  indenture.  Aldridge,  pa/uper, 
V.  Ewen,  3  Esp.  188.  Kenyon,  C.  J. 
1800. 

N.  The  stamp  duty  is  to  be  paid  by 
the  master,  not  by  the  parent.  Keete 
V. ^,K.B.  T.T.  1819. 

4.  An  indorsement  upon  a  convey- 
ance in  trust,  limitmg  the  powers  of  toe 
trustee,  need  not  be  stamped.  Heme 
et  alu  V.  Hale,  3  Esp.  237.  Keoyon, 
C.  J.  1800. 

5.  A  bond  conditioned  for  the  safe 
custody  and  production  of  a  box,  con- 
taining the  subscriptions  of  a  benefit 
club,  18  within  the  exemption  in  33  Geo. 
III.  cap.  54.  s.  4.  Carter  V.  Band,  4 
Esp.  253.    Ellenborough,  C.  J.  1803. 

6.  A  bond  conditioned  for  not  con- 
verting  a  house  to  a  particidar  purpose 
does  not  require  aa  valorem  stamp. 
mtghesy.  King,  \  Stark.  118*  Ellen- 
borough, C.  J.  1815. 
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7.  Or  a  corenan  to  pa^  an  annuity 
as  a  consideration  for  rehncjuishine  a 
business  and  the  use  of  premises.  Lv- 
bum  V.  Warrington^  1  Stark.  162.  El- 
lenborough,  C.  J.  1816. 

8.  An  acknowledgment,  whereby  the 
oblifi^or  admits  that  he  has  broken  the 
condition,  and  promises  to  pay  a  certain 
sum  in  satisfaction,  is  eridence  of  the 
breach  without  a  stamp.     Ibid, 

See  ante.  Bills  and  notes,  A.  (a) 

B.   AOREBMENT. 

9»  A  written  wager,  doubled  by  an 
indorsement,  requires  two  stamps.  jRo6- 
son  V.  Hallf  Peake,  127.  Kenyon,  C. 
J.  1792. 

10.  But  if  there  be  one  stamp  only, 
the  instrument  is  evidence  of  tne  first 
waser.     Ibid. 

And  see  Henfree  v.  BronUet/,  6  East, 
309;  S.  C.  2  Smith,  400;  French  v. 
Patton,  9  East,  351. 

11.  Where  a  schoolmaster  seeks  to 
recover  beyond  the  actual  period  of 
schooling,  on  the  ground  ot  removal 
without  notice,  acco^ing  to  the  terms 
of  a  prospectus  delivered  to  the  defen- 
dant, the  identical  copy  of  the  prospectus 
delivered  to  the  defendant  must  be  pro- 
duced stamped.  Williams  v.  StoughUm, 
2  Stark.  292.  Ellenborough,  C.  J 
1817. 

12.  In  an  action  by  a  broker  for 
commission,  a  prospectus  of  p1aintifF*s 
terms  of  doing  business-,  though  acted 
upon,  is  not  evidence  of  the  agreement 
itself,  but  is  functus  officio  before  the 
parol  contract  is  entered  into,  and  re- 
quires no  stamp.  Edgar  v.  Blick^  1 
Stark.  464.     Ellenborough,  1816. 

13.  An  agreement  made,  and  bearing 
date,  at  sea^  may  be  ^ven  in  evidence 
without  a  stamp.  Ximenes  v.  Jaques, 
1  Esp.  311.     Kenyon,  C.  J.  1795. 

S.  C.  not  S.  P.  6  T.  R.  499. 

14.  Where  a  contract  is  siffned  by 
one  party»  and,  previously  to  the  acces- 
sion of  me  other  party ^  a  new  stipulation 
is  inserted,  the  agreement  is  single  and 
entire,  and  requires  but  one  stamp. 
Kmghiy.  Crochford,  1  Esp.  189.  Eyre, 
C.  J.  1794. 

15.  The  instructions  for  advertising  a 
dissolution  of  partnership  in  the  gazette, 
cannot  be  reaa  to  prove  the  fact  of  the 


dissolution  without  an  agreement  itafflp^ 
Max/-  V.  Smithy  1  Esp.  283.  Kenyon, 
C.  J.  1795. 

16.  But  it  has  been  since  held  that 
the  notice  of  dissolution  may  be  read 
without  a  stamp.  Jenkins  and  another 
V.  Blizard  and  another ^  1  Stark.  417. 
Ellenborough,  C.  J.  1816. 

17.  A  contract  of  marriage  requires 
no  stamp.  Orford  v.  Cole^  2  Stark. 
351.     Bayley,  J.  Lancaster,  1818. 

And  the  justices  at  Lancaster  (Ri- 
chards, C.  B.  and  Bayley,  J.)  discharged 
a  rule  for  a  new  trial.    Ibid. 

18.  An  agreement  made  between 
merchants  residing  within  50  miles  of 
each  other,  for  the  share  of  the  outfit  of 
a  ship  and  of  the  adventure,  requires  a 
stamp.  Leigh  et  alt.  v.  Banner^  1  Esp. 
403.     Kenyon,  C.  J.  1795. 

19.  An  instrument  produced  by  the 
adverse  party  under  a  notice,  cannot  be 
given  in  evidence  as  an  agreement  be- 
tween such  party  and  a  stranger,  unless 
it  be  stamped.  Doe  d.  5t.  John  v. 
Hore,  2  Esp.  724.    Kenyon,  C.  J.  1799. 

20.  Where  the  parties  signed  an  un- 
stamped agreement,  and  the  plaintiff, 
before  action  brought,  tendered  to  the 
defendant  an  engrossment  of  the  agree- 
ment properly  stamped,  which  the  lat- 
ter refused  to  execute,  the  master  was 
directed  to  include  the  stamping  of  the 
ori^nal  agreement  in  the  costs  of  the 
action.  Bowen.  v.  Pitman^  genL  2  Esp. 
728.     Kenyon,  C.  J.  1799. 

21.  Where  premises  are  held  under 
an  unstamped  agreement,  the  landlord 
cannot  enter  into  parol  evidence  of  the 
demise.  Brewer  v.  Palmer^  3  Esp.  213. 
Eldon,  C.  J.  1800. 

Ace.  Rex  V.  Inhabitants  of  SU  PotiT*, 
Bedford,  6  T.  R.  452. 

Sed  vide  Alves  v.  Hodscgty  7  T.  R. 
241. 

And  see  WTute  v.  Wilson,  2  Bos.  k 
Pul.  118 ;  Hodges  Y.  Drakeford,  1  N.  R. 
272,  3. 

22.  Where  a  verbal  contract  for  the 
sale  of  goods  is  afterwards  put  into 
writing  by  the  vendor's  agent  for  the 
purpose  of  assisting  his  recollection,  but 
the  memorandum  is  not  signed  by  the 
vendee,  it  need  not  be  produced.  Da- 
lison  V.  Stark,  4  Esp.  163.  Ellenbo- 
rough, C.  J.  1802. 

23.  If  a  paper  be  produced  with  a 
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single  stamp,  and  it  appear  to  have 
contained  originally  two  distinct  agree- 
ments, one  of  which  is  erased,  the 
stamp  is  prtmd  facie  sufficient ;  and  it 
•hes  upon  the  opposite  party  to  shew 
that  both  agreements  were  on  the  paper 
at  the  time  the  stamp  was  affixed. 
Waddington  v.  Francis,  5  Esp.  182. 
Ellenborough,  C.J.  1804. 

24.  An  unstamped  agreement  is  valid 
as  far  as  it  relates  to  the  sale  of  goods, 
though  it  contain  stipulations  uncon- 
nected with  the  contract  of  sale.  Heron 
V.  Granger,  5  Esp.  269.  Ellenborough, 
C.  J.  1805. 

Vide  tamen  Norton  v.  Simmes,  Moor, 
856,  4th  resolution;  S.  C.  Hob.  14; 
Lexingtan  v.  Clarke,  2  Vent.  223; 
Ckaters  v.  Beckett,  7  T.  R.  201 ;  Ames 
y%  HiU,  2  Bos.  &  PuU  150;  post.  C. 
pi.  38,  39,  40. 

25.  Assumpsit  for  the  price  of  a  gun, 
upon  contract  to  receive  another  and  15 
guineas  to  boot.  The  other  gun  had 
been  delivered,  but  afterwards  boirrowed 
by  defendant  Held,  that  a  letter  from 
the  defendant  might  be  read  to  prove 
the  borrowing  without  a  stamp,  but  not 
to  prove  the  contract.  Forsyth  and 
others  v.  Jervis,  1  Stark.  437.  Ellen- 
bofDugh,  C.  J.  1816. 

26.  But  a  stipulation  for  rescinding  a 
former  agreement  for  the  sale  of  goods, 
is  itself  within  the  exemption.  JFhit- 
worth  v.  Crockett  and  another,  2  Stark. 
431.     Abbott,  C.J.  1818, 

27.  "  I  promise  to  pay  A.  B.  651. 
and  also  all  other  sums  which  may  be 
due  to  him,"  requires  an  agreement 
stamp.  Smith  and  wife,  administrators 
of  Eastling,  v.  Nightingale,  2  Stark. 
375.     Ellenborough,  C.  J.  1818. 

28.  An  imdertaking  to  guarantee  the 
payment  of  goods  to  he  furnished  to 
third  persons,  falls  within  the  exception 
contained  in  44  Geo.  Ill,  cap.  98.  sche- 
dule A.  p.  200,  in  favoiir  of  any  memo- 
randum, letter,  or  agreement,  made  for, 
or  relating  to,  the  sale  of  any  goods, 
waires,  or  merchandizes.  Warrinaton  et 
<Ut,  v.  Furher  and  Warrington,  0  Esp 
89.     Ellenborough,  C.  J.  1806. 

And  the  court  discharged  a  rule  for  a 
new  trial.     8  East,  242. 

S.  P.  Watkinsy.  Vince,2  Stark.  368. 
Ellenborough,  C.  J.  1818. 


part  1.  page  600,  65  Geo.IIL  cap.  184, 
schedule,  part  1,  contain  the  same  ex- 
emption. See,  in  Curry  v.  Edensor,  3 
T.  R.  524,  a  similar  decision  on  the 
exemption  in  23  Geo.  111.  cap.  58,  re- 
specting the  guarantee  of  a  present  sale. 
But  see  Waddington  v.  Bristow^  2 
Bos.  &  Pul.  452 ;  Bvxton  v.  Bedall,  3 
East,  303 ;  Venning  v.  Leckie,  13  East,  7. 

29.  Two  parts  of  an  agreement  were 
each  signed  by  plaintiff  and  defendant. 
One  part  stamped  was  in  the  possession 
of  the  latter,  who  had  notice  to  produce. 
The  unstamped  part  was  received  as 
secondary  evidence  of  the  agreement. 
Waller  v.  Horsfall,  1  Campb.  501.  El- 
lenborough, C.  J.  1808. 

And  see  Gamons  v.  Smft,  1  Taunt. 
507,  8,  n. 

30.  In  an  action  for  not  delivering 
goods  manufactured  by  the  defendant,  in 
pursuance  of  an  order  from  the  plaintiff, 
a  memorandum  signed  by  thfe  plaintiff 
only,  describing;  the  nature  and  quantity 
of  the  goods,  but  not  specifying  the  price, 
may  be  given  in  evidence  without  a 
stamp ;  and  the  acceptance  of  the  order 
by  the  defendant,  and  the  precise  terms 
of  the  contract,  may  be  proved  by  other 
evidence.  Ingram  v.  Lea,  2  Campb. 
521.     Ellenborough,  C.  J.  1810. 

31.  An  agreement  made  in  a  foreign 
country,  cannot  be  received  in  evidence 
here,  if  it  appear,  that  by  the  laws  of 
that  coimtry,  the  instrument  would  not 
be  available  there  for  want  of  a  stamp. 
Clegg  v.  Levy,  3  Campb.  166.  Ellen- 
borough, C.J.  1812. 

S.  P.  Alves  V.  Hodgson,  7  T.  R.  241. 
And  see  Snaith  v.  Mingay,   1  M.  & 
S.  87,  90. 

32.  But  until  the  law  of  the  country 
is  distinctly  proved,  it  will  be  presumed 
that  no  stamp  is  necessary.  CUgg  v. 
Leoy,  uhi  supra. 


C.  Receipts. 

33.  A  bill  of  parcels  subscribed  **  settled 
by  two  bills,  one  at  nine,  and  the  other 
at  twelve,  months,"  requires  a  receipt 
stamp.  Smith  v.  Kelly,  Peake,  25  n. 
Ellenborough,  C.  J.  1803. 

34.  Or  an  agreement  stamp.     S.  C. 
as  reported,  4  Esp.  249. 

35.  An  acknowledgmeut  of  having 
N.  48  Geo.  HI.  cap.  149.  schedule,1receivedacceptances,  accompanied  with 
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an  undertaking  lo  pro^de  for  th^m,  re- 
quires  a  receipt  stamp.  Scholey  v. 
WahbVf  Peake,  24.  Kenyon,  C.  J. 
1790. 

N.  Qtt.  Or  a  noUf  or  agreement 
stamp  ?  Vide  ante.  Bills  and  Not£S, 
jpl.l. 

36.  If  a  tradesman  write  "  settled," 
under  his  bill,  and  put  his  initials,  he 
incurs  the  penalty  tor  givins  a  receipt 
-without  a  stamp.  Spawforihf  qui  torn, 
V.  Alexander f  2  Esp.  621.  Kenyon, 
C.J.  1798. 

B7.  Semble^  that  an  unstamped  re- 
x^eipt  may  be  used  by  a  witness  who 
saw  the  money  paid  and  the  receipt 
eiven,  to  refresh  his  memory.  JRam- 
bert  V.  Cohen^  4  Esp.  213.  EUenbo- 
Tough,  C.  J.  1802. 

38.  A  receipt  giren  on  a  receipt 
stamp,  is  not  invalidated  by  the  addition 
of  matter  which  requires  an  agreement 
stamp;  where  the  words  added  do  not 
control  or  qualify  the  terms  of  the  re- 
ceipt. Grey  v.  Smith  and  another^  she^ 
'nff  of  Middlesex^  1  Campb.  388.  EL 
lenborough,  C.  J.  1808. 

And  see  ante,  B.  24;  Corder  v. 
Draheford,  3  Taunt  382. 

39.  A  stamped  receipt  for  the  price 
of  a  horse  **  warranted  sound,"  is  evi* 
tience  of  the  warranty,  without  an  agree- 
ment stamp.  Skrme  v.  Elmore,  2 
€ampb.  407.  EUenborough,  C.  J. 
1810. 

40.  S.  P.  said  to  have  been  ruled  in 
Brown  v.  Frye,  ibid.  Lawrence,  J. 
Devon,  1809. 

And  see  2  Atk.  135. 

41.  A  receipt  for  money  paid  to  de- 
puty receivers  general  requires  no  stamp, 
though  it  be  signed  by  their  clerk. 
^dden  v.  Read,  3  Campb.  338.  El- 
lenborough,  C.  J.  1813. 

42.  Where  the  indorsements  on  a 
bond  have  left  no  space  for  receipts  upon 
subsequent  payments,  such  receipts  writ- 
ten on  plain  paper,  annexed  to  tne  bcmd 
may  be  read  in  evidence.  Orme  v.  Young, 
4  Campb.  336.    Gibbs,  C.  J.  1815. 

D.  Bills  and  notes. 

(And  see  ante.   Bills  and  notes, 
A.  (c)  ) 

43.  If  a  promissory  note  be  produced 
with  a  proper  stamp,   the  aefendant 


cannot  shew  thaft  the  note  waft  nek 
stamped  when  made,  though  the  com* 
missioners  have  exceeded  their  autho- 
ritv  in  affixing  the  stamp.  Wright  and 
others  v.  Riley,  Peake,  173.  Kenyon, 
C.J.  1793. 

And  see  Rex  v.  Episcopum  Cestrien^ 
sem,  1  Stra.  624 ;  S.  C.  8  Mod.  364,  more 
fully ;  sed  vide  post,  E.  66 ;  Snaith  v. 
Minaajul  M.  and  S.  87. 

44.  Where  a  creditor  is  paid  in  an 
unstamped  draft,  he  may  sue  for  his 
original  demand,  though  he  have  neg- 
lected to  present  the  draft  for  payment 
Ruff  V.  Webb,  1  Esp.  129.  Kenyon, 
C.  J.  1794. 

45.  Where  a  note  is  void  for  want  of 
a  stamp,  the  plaintiff  may  go  into  evi- 
dence of  the  consideration.  Wihon  v. 
Kennedy,  1  Esp.  245.  Kenyon,  C.J* 
1714. 

S.  P.  Tyte  V.  Janes,  1  East,  58,  n. 

And  see  Puchford  v.  Maxwell,  6  T. 
R.  52 ;  Alves  v.  Hodgson,  7  T.  R.  241; 
White  T.  Wilson,  2  Bos.  &  Pul.  118. 

46.  But  where  such  a  draft  is  given 
in  payment  of  a  demand,  upon  which 
the  credit  does  not  expire  till  the  day 
appointed  for  the  payment  of  the  bill, 
the  creditor  cannot  sue  before  the  day. 
Swears  v.  Wells,  1  Esp.  817.  Kenyon, 
C.J.  1795. 

47.  Held,  that  apromissory  note  upon 
a  receipt  stamp,  imposed  by  the  same 
statute  which  imposed  the  duty  on 
notes,  is  valid.  Attcheson  v.  Sharkand, 
1  Esp.  292.     Kenyon,  C.  J.  1795. 

Cont.  Manning  v.  Lime,  Bayl.  37; 
Chamberlain  v.  PorUr,  1  N.  R.  30. 

N.  37  Geo.  III.  cap.  136.  s.  1.  and 
43  Geo.  III.  cap.  127.  s.  5.  do  not  ex- 
tend to  bills,  notes,  or  cheques.  But 
see  43  Geo.  III.  cap.  127.  s.  6. 

48.  In  an  action  hy^  indorsee  a^nst 
indorser,  where  the  bill  was  origmally 
made  payable  to  the  defendant  only, 
without  the  words  "  or  to  his  order," 
which  were  added  by  the  drawer  subse- 
ouently  to  the  indorsement,  it  was  held, 
tnat  the  bill  was  not  invalidated  by  the 
alteration.  Kershaw  et  alt*  v.  Cox,  3 
Esp.  246.  Le  Blanc,  J.  1800,  and 
^  B.  H.  1801. 

And  see  Cole  v.  Parkin,  12  East, 
471,  5 ;  Bathe  v.  Taylor,  15  East,  412. 

49.  So  a  promissory  note,  before  it  is 
negotiated,  may  be  converted  into  a  bill 
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tjf  exchange  m  furtherance  of  the  ori- 
ginal intention  of  the  parties.     Wehher 
.   V.  Robert  Maddocksy  3  Campb.  1.    El- 
lenborough,  C.  J.  1811. 

50.  A  bill  altered  from  three  to  four 
months,  before  cwxeptance,  with  the 
consent  of  the  drawer,  does  not  require  a 
new  stamp.  Kennerly  v.  Nash^  1  Stark. 
452.     Ellenborough,  C.  J.  1816. 

51.  A  cheque  on  a  banker  postdated, 
and  delivered  before  the  day  on  which 
it  bears  date,  though  not  intended  to  be 
tised  before  that  day,  required  a  stamp 
tinder_31  Geo.  III.  cap.  25.  s.  4.  Allen 
V.  Keeves^  3  Esp.  281.  Kenyon,  C.  J. 
iSOl. 

And  the  court  set  aside  a  verdict  for 
the  plaintiff.    Ibid,  and  1  East,  435. 

52.  In  an  action  for  bribery  against  a 
candidate  at  an  election,  an  unstamped 
paper,  purporting  to  be  a  promissory 
note,  jriveh  by  the  voter  as  a  cloak  for 
the  bribe,  is  evidence  to  shew  the  feet 
of  the  payment  of  the  sum  mentioned 
m  the  note.  Doner  v.  Maegtaer,  5  Esp. 
93.     Ellenborough,  C.  J.  1803. 

And  see  infra,  pi.  55. 

53.  Where  a  promissory  note  is  given 
without  a  stamp,  and  the  maker  writes 
upon  it  a  memorandum  of  his  having 
paid  a  certain  sum  for  interest,  such 
memorandum  may  be  read  as  an  admis- 
sion that  there  was  due  a  principal  sum 
which  would  yield  so  much  interest. 
Manley  et  ux.  v.  Peel,  5  Esp.  121. 
Ellenboroi^h,  C.J.  1804. 

54.  If  the  plaintiff,  in  his  particular, 
demand  money  due  on  a  promissory 
note  only,  which  note  appears  to  be  on  an 
improper  stamp,  he  cannot  resort  to  the 
money  counts.  Wade  v.  Beasleif^  4 
Esp.  7.     Kenyon,  C.  J.  180 1 . 

But  see  Brown,  v.  Hodgson^  4  Taunt. 
189.     And  see  ante,  Bills,  A.  (b). 

£•  Other  iNSTRUMBNTs. 
(And  see  post,  Trover,  A.  12.) 

55.  To  prove  the  effecting  of  a  lottery 
insurance,  the  illegal  policy  may  be 
read  without  a  stamp.  Holland^  qui 
tarn,  V.  Dvffin,  Peake,  58.  Kenyon, 
C.  J.  1791. 

56.  An  instrument  containing  an  ac- 
knowledgment of  having  received  an 
acceptance  and  an  imdertaking  to  pro* 
ride  for  it,  was  held  to  require  a  receipt 


stamp.    Schol&y  v.  ^a/%,  Peake^  24. 
Kenyon,  C.  J.  1790, 

Sed  vide  ante.  Bills  and  Notes,  A» 
(a)  1,2,3,5. 

57.  A  newspaper  may  be  read  in  evi- 
dence without  a  stamp.  The  King  v. 
Pearce,  Peake, 75.  Kenyon,  C.J.  1791. 

58.  Semhley  that  the  bailiff's  indorse- 
ment on  a  warrant  upon  a  fi,  fa.  ac- 
knowledging the  receipt  of  the  levy 
money,  requires  no  stamp.  Perckard 
and  Hamertony  theriffs  of  London,  v. 
Tindall,  1  Esp.  394.  Kenyon,  C.  J. 
1795. 

59.  An  I.  O.  U.  is  evidence  of  the  ac- 
ktiowledgment  of  a  debt  without  being 
stamped.  Fisher^  gent.  v.  Leslie,  1  Esp. 
426.    Eyre,  C.  J.  1795. 

And  see  ante,  pi.  53. 

60.  S.  P.  ruled  on  the  authority  of 
the  last  case,  in  Israel  v.  Israely  1 
Campb.  499.  Ellenborough,  C.  J.  1808. 

61.  S.  P.  contra,  G&y  v.  Harris^ 
Chitty  on  Bills,  428,  n.  Eldon,  C.  J. 
1800. 

62.  No  action  can  be  maintained  on 
an  instrument,  which  by  the  laws  of 
the  country  in  which  it  was  made,  is 
void  for  want  of  a  stamp.  Alves  v. 
Hodgson,  2  Esp.  528.  Kenyon,  C.  J. 
1797. 

And  the  court  concurred  with  the  C. 
J.     Ibid,  and  7  T.  R.  241. 

63.  The  articles  of  a  Swedish  ship 
made  in  Sweden,  and  deposited  by  the 
captain  on  his  arrival  here  with  the 
Swedish  consul,  were  admitted  to  prove 
a  fact  relative  to  the  engagement  of  a 
seaman,  who  had  been  hired  after  the 
arrival  of  the  vessel  in  this  country. 
Winbled  y.  Malmberg,  2  Esp.  454. 
Eyre,  C.  J.  1796.  Ante,  Ship,  pi.  156. 

64.  A  building  lease  under  51.  pet 
annum,  is  not  exempted  from  the  stamp 
duty.  Doe  d.  Hunter  et  alt.  v.  Boulcot 
et  alt.  2  Esp.  595.     Eyre,  C.  J.  1797. 

65.  A  postea  cannot  be  eiven  in  evi- 
dence in  another  cause  without  a  stamp. 
Rex  v.  Hammond  Page,  2  Esp.  650,  n. 
and  6  Esp.  83.    Kenyon,  C.  J.  1788. 

66.  A  policy  of  insurance  effected 
without  a  stamp,  is  an  absolute  nullity 
by  the  express  words  of  35  Geo.  111. 
cap.  63.  s.  14  and  16;  and  cannot  be 
rendered  valid  by  a  stamp  subsequently 
affixed  by  the  commissioners  upon  the 
payment  of  the  duty  and  peiMty.    Ro^ 
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^Urick  T.  HovU,  3  Campb.  103.    El- 
lenborough,  C.  J^  1811. 

Sed  vide  ante,  D.  pi.  41.     And  see 
ante,  Insurance,  pL  263. 


STATUTES. 

A.  How  CONSTRUED. 

B.  Points  on  particular 

STATUTES. 

(a)  31  Eliz.  cap.   12.  sect.  4. 

f  Stolen  horses.  J 

(b)  12  Car.  11.  cap.  18.  fNavu- 

gatUm  Act.  J 

(c)  31  Car.  IL  cap.  2.  f  Habeas 

corpus.) 

(d)  1   Will.  ^  Mar.    cap.   18. 

fToleratUm.J 

(e)  7^8  Will.  III.  cap.   4. 

f  Treating.  J 

(f)  9  ^  IQ  Will.  III.  cap.  41. 

f  Naval  stores.  J 

(g)  8  Afin,  cap.  9.  f  Apprentices.  J 

(h)  1  Geo.  I.  Stat.  2.  cap.  5, 
(BioUj 

(i)  6  Geo.  I.  cap.  8.  fjovrd 
stock  companies.) 

(k)  10  Geo.  I.  cap.  10.  (Ex- 
cise. J 

(1)  7  Geo.  II.  cap.  8.  /'Sfoc^ 
johhvng.J 

(m)  1 7  6?eo.  II.  cap.  40.  /"JVatJoZ 
stor^s.J 

(n)  24  Geo.  I/,  cap.  18.  fSpe- 
cialjury.J 

(o)  24  Geo.  II.  cap.  40.  /'JJc- 
tailing  spirits.  J 

(p)  24  Geo.  IL  cap.  44.  /^Pro- 
tection of  justices  y  Sfc) 

(q)  \A  Geo.  III.  cap.  7%,  (Build- 
ing act.) 

(r)  24  Geo.  JJ7.  cap.  48.  /'Ex- 
cwe.y 

(s)  26  Geo.  III.  cap.  60.  (Re- 
gisters.) 

\X)  26  Geo.  ///.  cap.  50;  28 
C6m.  20;  29.  cap.  53. 
/^Jr^fe  fishery.) 


(u)     33    Geo.    J/J.     cap.   54. 

(Friendly  Societies.) 
(w)  34  Geo.  III.  cap.  9.  /^JZien,/ 

(x)  37  Geo.  JJJ.  cap.  73.  /^Sea- 
men'* wages.) 

(y)  39  Geo.  III.  cap.  58.  /'Por- 
tera^e.y 

(z)  39  &-  40  Geo.  III.  (Paxon^ 
broker.) 

(aa)  43  Geo.  III.  cap.  58.  /^iVew 

felonies,) 
(bb)  43  Geo.  JJJ.  cap.  155,  s.  13. 

(Exemption  from  JVoot- 

^otion  ^ct.y 
(cc)    43    Geo.   III.   cap.   184. 

(  Convey  a^ncers.) 
(dd)  47  Geo.  JJJ.  «c«.  2.  cop. 

68.  «ect.  24.  (Coal ticket.) 

(ee)  49  Geo.  JJJ.  cap.  123. 
(Prize  money). 

(ff)  52  Geo.  III.  cap.  39.  fed. 
30.  (General  Pilot  Act.) 

(gg)  52  Geo.  JJJ.  cap.  130,  i. 
2.  (Demolishing  Manu- 
factories.) 

A.   How  CONSTRUED; 

1.  Justices  of  the  peace  are  bound  to 
use  the  forms  of  orders,  &c.  given  by 
statute.  Goss  v,  Jackson,  3  Esp.  198. 
Kenyon,  C.  J.  1800. 

Ace.  Davison  v.  Gilly  1  East,  64. 

2.  Where  a  statute  prohibits  the 
manufacturing  of  bricks  under  certain 
dimensions,  a  manufacturer  cannot  main- 
tain an  action  for  the  price  of  bricks,  all 
of  which  are  under  tne  standard  size, 
although  selected  by  the  defendant  and 
used  by  him.  Law  v.  Hodgson^  2 
Campb.  147.  EUenborough,  C.J.  1808. 

And  the  court  refusea  a  rule  to  set 
aside  nonsuit.    Ibid,  and  11  East,  300. 

3.  And  where  a  small  portion  only  of 
a  cargo  consists  of  prohibited  goods,  an 
insurance  on  the  cargo  generally  is 
void.  Parkin  v.  Dicky  2  Campb.  221. 
EUenborough,  C.  J.  1809. 

4.  A  private  act  which  directs  that 
the  expense  of  maintaining  the  assessing 
jury  shall  be  borne  in  a  particular  man- 
ner, does  not  extend  to  a  dinner  provided 
fo^  the  jury  after  they  have  delivered  their 
verdict.  Forster  v.  Taylor^  3  Campb. 
49.     EUenborough,  C.  J.  1811. 
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B.  Points  on  particular 

STATUTES. 

(And  see  Penal  action.) 

B.  (a)  31  Eliz.  cap.  12.  sect.  4.  (^Stolen 
hones.  J 

5.  To  shew  that  a  magistrate  was  au- 
thorized to  cause  a  horse  to  be  re-deli- 
vered to  the  owner,  it  must  be  proved 
tHat  the  horse  was  actually  stolen.  Jo- 
sephs V.  Adkinsj  2  Stark.  76.  Ellenbo- 
Tough,  C.J.  1817. 

6.  An  order  to  the  officer  entered  in 
the  magistrate's  current  book,  cannot 
operate  as  a  warrant.     Ibid. 

7.  A  warrant  against  the  felon  will 
not  justify  the  taking  of  the  horse  out  of 
the  hands  of  the  vendor.     Ibid. 

8.  The  original  owner  is  a  competent 
witness  to  prove  the  theft  in  an  action 
bv  the  vendor  against  the  seizing  officer. 

B.  (b)  12  Car.  II.  cap.  18.  f Naviga- 
tion Act.  J  Infray  B.  (bb). 

9.  A  Holstein  vessel,  naturalized  in 
Russia  by  bein^  repaired  there  at  an 
expense  exceedmg  two-thirds  of  her 
whole  value,  is  not  a  Russian  vessel 
within  the  meaning  of  the  Act.  Red-^ 
head  and  another  v.  CatOTy  1  Stark.  14. 
Ellenborough,  C.  J.  1815. 

B.    (c)   31  Gar.  11.  cap.  2.  /"Habeas 
porpus.J 

10.  A  person  sent  over  from  Ireland 
under  a  warrant  from  the  secretary  of 
state  there,  and  committed  under  such 
warrant  to  the  Poultry  Compter,  is  en- 
titled to  a  copy  of  the  warrant  within 
six  hours  after  demand.  Sedley  v.  Ar- 
bouin^  executor  of  JFest,  3  Esp.  174. 
Eldon,  C.  J.  1800. 

1 1 .  And  the  penalty  incurred  by  re- 
fusing a  copy,  18  not  waved  by  a  sub- 
seouent  delivery  and  acceptance.    Ibid. 

N.  As  to  the  authority  of  a  secretary 
of  state  to  commit.  Vide  Rex  v.  Ken- 
daly  1  Salk.  347;  S.  C.  t  LordRaym. 
65;  Rex.Y.  Wilkes,  2Wils.  151. 

B.  (d)  1  WUl.  Sp  Mar.  cap.  18.  (Tole^ 
raJtion.J 


for  disturbing  a  congregation  of  protes- 
tant  dissenters,  that  the  defendant  com- 
mitted the  outrage  for  the  purpose  of 
asserting  his  right  to  the  office  of  clerk. 
Rex  V.  Hube  and  others,  Peake,  131. 
Kenyon,  C.  J.  1792. 

13.  On  the  trial  of  such  an  indict- 
ment, it  need  not  be  shewn  that  the 
minister  has  taken  the  oaths.     Ibid. 

14.  The  oaths  being  of  record  cannot 
be  proved  by  parol,     ibid. 

15.  A  congregation  of  foreign  Luthe- 
rans, conducting  the  service  of  their 
chapel  in  the  German  language,  are 
within  the  protection  of  this  statute. 
Rnd. 

16.  The  prosecutor  may  remove  an 
indictment  under  this  statute  into  B. 
R.  by  certiorari.    Ibid. 

S.  C.  and  S.  P.  5  T.  R.  542. 

B.  (e)  7^SWUl.III.  cap.  4.  fTreat^ 
ing.J 

17.  It  being  contrary  to  the  treating 
act  for  a  candidate  to  furnish  provisions 
for  any  voters  after  the  teste  or  the  writ, 
an  innkeeper  cannot  maintain  an  action 
for  provisions  supplied  even  to  non-resi- 
dent voters.  Lofliouse,  executor,  Av.  v. 
TFharton,  esq.  M.  P.  1  Campb.  550  n. 
Wood,  B.  Durham,  1808. 

B.  (f)  9  &  10  mil.  III.  cap.  41. 
f  Naval  stores.  J 

Vide  infra,  B.  (n). 

B.  (g)  8  Ann.  9.  cap.  9.  f  Apprentices.  J 
(And  see  ante.  Stamps,  pi.  3.) 

18.  Where  it  is  agreed  between  the 
father  of  an  apprentice  and  the  master, 
that  a  premium  of  201.  shall  be  paid, 
and  the  master  afterwards,  for  the  sake 
of  reducing  the  stamp,  agrees  to  take 
191.  19s.  6d.  which  is  inserted  in  the 
indenture  and  paid,  the  indenture  is 
not  void  by  8  Ann.  cap.  9.  s.  32.  (or 
s.  35.  and  39.)  Shepherd  v.  Hall,  3 
Campb.  180.  Ellenborough,  C.  J.  1812. 

B.  (h)  I  Qeo.I.  Stat.  2.  cap.  5.  ("Hun^ 
dred,  RioUj 

(And  see  ante.  Riot  act.) 


12.  It  is  no  defence  to  an  indictment '     19.  The  hundred  are  liable  for  things 
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ddmofished  or  destroyed,  but  not  for 
what  is  taken  away.    Smith  v.  Boltan^ 
Holt,  201.     Le  Blanc,  J.  1816,  York. 
,  And  see  2  Wms.  Saund.  377,  a. 

20.  If  the  mob,  after  breaking  the 
windows  and  doing  other  damaee,  retire 
spontaneously,  without  demolishing,  the 
hundred  are  not  liable.  Anon.  Holt, 
203,  n.    EUenborough,  C.  J.  1816. 

21.  But  slight  evidence  is  sufficient 
to  raise  the  presumption  of  an  intent  to 
demolish ;  as  where  the  rioters  appear 
to  have  been  checked  by  the  proximity 
of  troops.    Ibid. 

22.  Breaking  inside  shutters,  window 
sill,  and  wood  of  fan  light,  is  a  begin- 
ning to  pull  down,  if  the  mob  are  inter- 
rupted before  they  have  an  opportunity 
of  proceeding  further.  Sampson  v. 
Chambers  ana  anotheTy  4  Campb.  221, 
EUenborough,  C.  J.  1815. 

23.  SeciLS,  where  the  mob  voluntarily 
retire,  "  satiated  with  such  an  incep- 
tion." Lord  King  v.  Chambers  and 
another  J  4  Campb.  377.  EUenborough, 
C.  J.  1816. 

See  the  law  and  practice  in  actions 
on  1  Geo.  L  stat.  2.  cap.  5.  in  the  notes 
to  Pmkney  v.  Inhabiteunts  of  Rutland, 
2  Wms.  Saund.  374. 


B.  (i)  6  Geo.  L  cap.  18.  fjohu  stock 
companies.) 

24.  If  merchants  raise  a  joint  flmd, 
and  underwrite  each  other's  property 
severally,  the  insurance  is  legal,  though 
losses  be  paid  out  of  the  joint  fund. 
Harrison  v.  Millar,  2  Esp.  513. 
Kenyon,  C.  J.  1796. 

S.  C.  7  T.  R.  340,  n. 

25.  It  is  an  offence  against  6  Geo.  L 
cap.  18.  to  act  as  secretary  to^an  unin- 
corporated joint  stock  company.  No 
indictment  will  therefore  lie  for  a  con- 
spiracy to  deprive  a  person  of  such  an 
appointment.  Rex  v.  ^raUon  and  others. 


1  Campb.  549,  n. 
1809. 


EUenborough,  C.  J. 


B.  (k)  10  Geo.  L  cap. 
(Excise.  J 


10.  s.  12. 


26.  An  excise  officer  who  obtains  a 
search  warrant  under  the  act,  may  jus- 
tify an  entry,  thoii^h  no  goods  be  K>und. 


Cooper,  et  alt.  v.  Booth,  3  Esp.  125^ 
K.  B.  T.  1785. 

27.  And  the  magistrate  ^or  the  com' 
missioners  who  grant  the  warrant,  are 
the  sole  judges  of  the  reasonableness 
of  the  suspicion.    Ibid. 

B.  (1)  7  Geo.  II.  cap.  8.  t.  8.  ami  H. 

(Stockjobbing.  J 

28.  An  undertaking  to  replace  sUMk 
lent  is  valid,  though  there  be  no  stock 
standing  in  the  name  of  the  pronusor 
at  the  time  of  the  agreement  Saundtrt 
V.  Damson,  et  alt  2  Esp.  698.  KenyoB,. 

C.  J.  1798. 

S.  P.  Sanders  v.  Kentish,  8  T.  R.  162. 

29.  Omnium  is  stock  within  the 
meaning  of  the  statute.  Broum  v.  Tur- 
ner, 2  Esp.  631.     Kenyon,  C.  J.  1798. 

30.  In  another  case  it  was  said  that 
the  holder  of  omnium  is  potentiallf 
a  possessor  of  stock.  Olivierson  v. 
Coles,  1  Stark.  496.  EUenborough, 
C.  J.  1816. 

31.  An  action,  therefore,  lies  for  not 
replacing  stock  for  omnium.    Ibid, 

32.  A  bill  for  differences  is  void  in  the 
hands  of  an  indorsee,  with  notice.  Steers 
V.  Lashley,  1  Esp.  166.  Kenyon,  C.  J. 
1794. 

And  the  court  discharged  a  rule  tor  a 
new  trial.     Ibid,  and  6  T.,R.  61. 

33.  But  a  wager  respecting  the  profits 
of  a  lottery  contract  is  not  within  the 
act  Mortimer  v.  Salkeld^  4  Campb.  42. 
EUenborough,  C.  J.  1814. 

B*  (m)  17  Geo.  II.  cap.  40.  s.  10. 
(Naval  stores.  J 

34.  Where  stores  with  the  king's 
mark  are  found  in  the  defendant's  pos- 
session, it  lies  upon  him  to  discbai;ge 
himself,  either  by  producing  a  navy 
board  certificate,  or  shewing  that  the 
articles  were  purchased  from  a  person 
who  may  be  presumed  to  have  a  certi- 
ficate. Rex  V.  Banks,  1  Esp,  144,  6. 
Kenyon,  C.  J.  1794. 

35.  If  A.  upon  the  suggestion  of  6. 
make  a  seizure  of  naval  stores,  and  com- 
municate the  intelligence  to  the  admi- 
ralty, B.  is  the  party  entitled  to  amoieW 
of  the  penalty  under  the  statute.    Ibid. 

36.  Held,  that  an  informer  entitled 
under  this  statue  to  a  moiety  of  the 
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penalty  for  embezzling  naval  stores,  is 
an  incompetent  witness  for  the  prosecu- 
tion, imless  he  will  release  his  mterest. 
Rex  V.  Blackman,  1  Esp.  95.  Keny6n, 
C.  J.  1794. 

37.  But  in  a  subsequent  case  the  in- 
former was  admitted,  it  being  in  the 
discretion  of  the  court  to  fine  or  im- 
prison. Rex  V.  Colcy  Peake,  217,  and 
1  Esp.  169.     Kenyon,  C.  J.  1794. 

As  to  the  discretionary  power  of 
punishing  under  these  statutes,  see  Rex 
V.  Bland,  5  T.  R.  370. 

B.  (n)  24  Geo.  It.  cap,  18.  s.  1. 
f  Special  jury.  J 

38.  In  criminal  cases  a  judge  cannot 
certify  tor  the  costs  of  a  special  jury. 
The  King,  on  the  prosecution  of  Sermon, 
V.  Lord  Abingdon,  I  Esp.  226.  Ken- 
yon, C.  J.  1794. 

B.  (o)  24  Geo.  11.  cap.  40.  s.  12. 
f  Retailing  spirits.  J 

39.  Semhle,  that  this  statute  merely 
prohibits  the  selling  of  small  quantities 
of  spirits  to  the  conwmer,  and  does  not 
extend  to  liquors  sold  to  a  person  who 
keeps  an  eatine  house,  for  the  purpose 
of  supplyinff  his  guests.  Jackson  y. 
Athilt,  Peake,  180.  Kenyon,  C.  J. 
1793. 

40.  Upon  the  statement  of  an  accoimt 
arising  out  of  cross  demands,  credit  is 
given  for  the  amount  of  spirits  sold  in 
quantities  under  the  value  of  208.  In 
an  action  for  the  balance  these  items 
caniK>t  be  disputed.  Dawson  v.  fiem^ 
nani,  6  Esp.  24.  Mansfield,  C.  J.  1806. 

41.  Nor  is  it  any  defence  to  an  ac- 
tion on  a  bill  of  exchange,  that  it  was 
accepted  by  the  defendant  for  the  amount 
of  small  Quantities  of  spirits  sold  to  him 
by  the  plaintiff.  Spmcer  v.  Smith,  3 
Campb.  10.   EUenborough,  C.  J.  1811. 

Contra,  Scott  v.  Gilmare,  3  Taunt. 
226. 


B.  (p)  24  Geo.  11.  cap.  44.  s. 
f  Protection  of  justices,  8fc.J 


8. 


42.  An  officer  acting  colore  officii, 
and  not  virtute  officii,  is  not  protected 
irom  actions  .brought  after  the  expira- 
tion of  six  months.  Alcock  v.  Andrews, 
2  Esp.  542,  n.    Kenycm,  C#  J.  1788.    i 


And  see  Anon.  1  Stra.  446 ;  Wcller 
V.  Toke,  9  East,  364;  Clements  v. 
Keen,  2  Smith,  220. 

43.  Nor  if  he  act  without  a  warrant. 
Postletkwaite  v.  Gibson  and  Slade,  3 
Esp.  226.     Kenyon,  C.  J.  1800. 

S.  C.  Selwyn,  824,  n.  15. 
And  see  Money  v.  Leach,  3  Burr. 
1742. 

44.  A  constable  acting  under  a  war- 
rant from  a  magistrate,  cannot  be  sued 
without  a  demand  of  a  copy  of  the  A^r- 
rant,  notwithstanding  the  illegality  of 
the  warrant,  or  the  want  of  junsdiction 
in  the  magistrate.  Price  v.  Messenger, 
et  alt.  3  Esp.  96.     Eldon,  C.  J.  1800. 

And  the  court  coincided  with  the 
C.  J.  Ibid.  100,  and  2  Bos.  and  tul. 
158. 

45.  Where  the  plaintiff  declares  ge- 
nerally, without  charging  the  defen<i- 
ants  as  officers,  he  need  not  prove  a  de- 
mand ofa  copy  of  the  warrant  until  the 
defendants  luive  made  it  part  of  their 
case.    Ibid. 

Sed  vide  ante.  Practice,  pi.  114. 

B.  (q)  14  Geo.  III.  cap.  78.  f  Building 
act.) 

46.  A  verbal  promise  by  the  occu- 
pier to  pay  what  is  right  and  fair  to- 
wards the  rebuilding  of  a  party  wall, 
dispenses  with  the  formalities  of  the 
statute,  and  with  the  necessity  of  shew- 
ing that  he  is  the  owner  of  the  improved 
rent.  Stewart  v.  Switrt,  Holt,  321. 
Gibbs,  C.  J.  1816. 

And  the  court  refused  a  rule  for  a  new 
triaU    7  Taunt.  178. 

B.  (r)  24  Geo.  III.  cap.  48.  s.  3. 
^Excise.) 

47.  Packages  of  starch  exceeding  28 
lbs.  must  be  marked  with  the  word 
starch,  though  ground  down  to  the  fine- 
ness of  hair  powder.  Aitoheson  and 
another  v.  Madoch,  one,  ire.  another, 
Peake,  162.    Kenjron,  C.  J.  1792. 

48.  So  where  it  is  manufactured  into 
sago  powder.  Rex  v.  Stringer.  Skyn- 
ner,  C.  B.  Exch.  cited  ibid. 

B.  (s)  26  Geo.  III.  cap.  60.  ("Registry.; 

49.  Vessels  employed  in  inland  navi- 
gation only,  are  not  within  the  act. 
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LarochCf  hart.  ai|d  of&en,  v.  Wakeman 
and  another,  Peake,  140,  Kenyon,  C. 
J.  1792. 

B.  (t)  26  Geo.  III.  cap.  50;  28  Geo. 
III.  ^cap.  20;  29  Geo.  III.  cap.  53; 
(Whale  fishery.  J 

50.  Arrival  at  a  place  withm  the  ex- 
chequer survey  of  a  port,  though  no 
duties  be  in  fact  collected  in  such  place, 
is  a  returning  to  a  port  in  Great  Britain, 
within  the  meaning  of  these  acts.  La- 
con,  knighty  et  alt.  v.  Hooper j  et  alt.  1 
Esp.  246.     Kenyon,  C.  J.  1794. 

51.  The  months  within  which  the 
voyage  is  to  be  performed  must  be  taken 
to  be  lunar  months.     Ibid. 

And  see  post.  Time. 

52.  An  affidavit  verifying  the  muster- 
roll,  upon  which  it  appears  that  the 
proper  number  of  apprentices  was  on 
board  when  the  vessel  cleared  out^  is  a 
sufficient  proof  of  the  fact  of  such  ap- 
prentices being  onboard  when  the  vessel 
sailed.     Ibid. 

N.  These  statutes  are  repealed,  and 
other  regulations  made  by  35  Geo.  III. 
cap.  92. 

B.  (u)  33  Geo.  III.  cap.  54. 
(Frmidly  societies.  J 

53.  The  rules  of  a  benefit  friendly  so- 
ciety are  enrolled  at  the  quarter  sessions. 
Trustees  appointed  under  new  regulations 
not  confirmed  by  the  magistrates  under 
8. 3.  are  not  enabled  to  sue  under  s.  11. 
Battey  and  another  y.  Townrow,  4 
Campb.  5.     Ellenborough,  C.  J.  1814. 

And  see  35  Geo.  HI.  cap.  Ill;  2 
Saund.  47  f,  g. 

B.  (w)  34  Geo.  III.  cap.  9.  ».  1.  and  7. 
(Alien.) 

54.  The  alien  bill  furnishes  no  de- 
fence to  an  action  brought  by  a  person 
who  comes  here  with  an  intention  of 
returning  to  the  •  enemy's  country. 
Michelotte  v.  Dillon^  2  Esp.  622. 
Kenyon,  C.  J.  1798. 

B.  (x)  37  Geo.  III.  cap.  73.  s.  3. 
( Seamen* s  wages.  J 

55.  A  licence  from  the  chief  magis- 


trate of  a  port  in  the  West  Indies,  aa« 
thorizing  the  master  of  a  vessel  to  en- 
gage seamen  at  more  than  double  the 
usual  rate,  must  specify  the  wages  to  be 
given.  Rodgers  v.  £acy,  3  Esp.  43. 
Eldon,  C.  J.  1799. 

And  the  court  of  C.  P.  refused  a  rule 
to  set  aside  a  nonsuit.  Ibid,  and  2  Bos. 
&  Pul.  57. 

B.  (y)  39  Geo.  III.  cap.  58.    (Pot^ 
terage.J 

56.  The  statute  39  Geo.  III.  cap.  58. 
for  the  prevention  of  extortion  in  por- 
terage, IS  cumulative,  and  does  not  affect 
the  operation  of  stat.  30  Geo.  II.  cap. 
24.  for  obtaining  money  by  false  pre- 
tences.   1  Campb.  215.    Ellenborough, 

C.  J.  1808. 

B.  (z)  39^40  Geo.  III.  c.  9.  s.  5  ^  15. 
(Paximbroker.J 

57.  A.  is  entrusted  by  B.  with  cloth 
for  sale,  which  A.  pawns  to  C.  After 
demand  and  refusal,  B.  may  maintain 
trover  against  C.  without  tendering  the 
duplicate.  Feet  and  another  v.  Baxter^ 
1  Stark.  472.  Ellenborough,  C.  J.  1816. 

B.  (aa)  43  Geo.  III.  cap.  58.  s.*l. 

(New  felonies.  J 

(And  see  ante.  Felony,  D.) 

58.  The  ofience  of  **  maliciously 
cutting  with  intent  to  resist  lawful  ap- 
prehension,'* is  not  committed  where 
the  party  has  no  noti^je  of  the  purpose 
of  the  officers.  Rexv,  RickettSy  3  Campb. 
68.     Lawrence,  J.  Worcester,  1811. 

And  see  ante.  Felony,  pi.  14. 

59.  Sembhy  that  the  words  "  other 
grievous  bodily  harm,*'  apply  only  to 
wounds  in  a  vital  part,  infiicted  under 
circumstances  which,  in  case  of  death, 
would  have  amounted  to  murder.  R^ 
V.  James  Akenhead^  Holt,  469.  Bayley, 
J.  Northumberland,  1816. 

B.  (bb)  43  Geo.  III.  cap.  155,  s.  13. 
(  Exception  from  Navigation  act.  J 

60.  Cotton  wool  is  not  included  in 
"  all  sorts  of  wool,"  when  the  wonfe 
wool  and  cotton  wool  are  used  in  ano- 
ther clause  of  the  statute.     Pearce  oni 
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others  v.  Cowie^  4  Campb.  363.     Holt, 
60.     Gibbs,  C.  J.  1815. 

B.  (cc)  43  Geo.  III.  cap.  183. 
f  Certificated  conveyancers.  J 

61.  Tbe  certificate  qualifies  only 
members  of  the  inns  of  court.  Edgar 
v.  Hunter,  Holt,  528. 

62.  But  an  agreement  made  by  an 
unqualified  person,  binds  the  parties. 
Ibid. 

See  3  Taunt.  235,  465;  14  East,  576. 

B.   (dd)  47  Geo.  III.  sess.  2.  cap.  68. 
s.  24.  fCoal  ticket. J 

63.  The  copy  of  the  certificate  deli- 
vered to  the  clerk  of  the  market,  de- 
scribing the  defendant  as  master  of  the 
vessel,  is  not  evidence  of  .a  sending  by 
him,  without  proof  aliunde  of  his  being 
master.  Allared  v.  Hallivoell,  1  Stark. 
117.     Ellenborough,  C.  J.  1815. 

And  see  ante,  Evidence,  E.  (a) 
pi.  99. 

B.   (ee)  49  Geo.  III.  cap.  123.  s.  35. 
f^ Prize  money.  J 

64.  A  prize  agent  receiving  orders 
for*  prize  money  from  seamen  while 
regularly  licensed,  may  obtain  payment 
under- these  orders  after  his  licence  has 
expired.  Rex  v.  Davis,  4  Campb.  48. 
Ellenborough,  C.  J.  1814. 


and  othwsy  Hoh,  466.    Bayley,  J.  Dur- 
ham,  1816. 

67.  Semhle,  that  a  staith,  part  of  a 
colliery,  is  not  within  the  act.     Ibid. 


B.   (ff)  52  Geo.  III.  cap.  39.  s. 
f  General  Pilot  act.  J 


30. 


STOCK. 

(And  see  ante,  AGENT,"pl.  78 ;  Bond, 
B.  12;  Conditions  precedent^ 
B.  7,  8;  Debtor  and  creditor, 
B.  5 ;  post.  Usury,  pi.  1,  8,  12.) 

1.  A  transfer  of  stock  by  the  debtor 
to  the  creditor,  is  evidence  of  pa3rment 
on  a  plea  oi  solvit  post  diem.  Breton  y* 
Cope,  executor,  Peake,  30.  Kenyon,  C. 
J.  1791. 

2.  A  bill  given  for  the  amount  of  di^ 
ferences  upon  stock-jobbing  transac- 
tions, is  void  in  the  hands  of  an  indorsee 
ynth  notice.  Steers  v.  Lashley,  1  Esp. 
166.     Kenyon,  C.  J.  1794. 

And  the  court  of  K.  B.  discharged  a 
rule  for  a  new  triaU  Ibid,  and  6  T.  R. 
61. 

3.  Omnium  is  stock  within  the  mean- 
ing of  the  statute  against  stock-jobbing. 
Brown  v.  Turner,  2  Esp.  631.  Kenyon, 
a  J.  1798. 

4.  The  holder  of  omnium  is  poten- 
tially a  holder  of  stock.  Olivierson  v. 
Coles,  1  Stark.  496.  Ellenborough,  C. 
J.  1816. 

5.  And  he  may  sue  a  party  for  not 
replacing  stock  for  the  amount  of  om- 
nium transferred  by  him  to  such  party. 
Ibid. 


65.  The  captain  of  a  vessel  in  the 
liver  Thames,  who  has  a  pilot  on  board, 
is  not  liable  for  dama^  done  to  another 
vessel,  unless  the  mischief  be  imme- 
diately imputable  to  himself.  Bennet 
and  another  y.  Morta,  Holt,  359.  Gibbs, 
C.  J.  1816. 

And  see  Carruthers  v.  Sydehotkam,  4 
M.  &  S.  77;  ante.  Ship,  pi.  127. 

B.   igg)  52  Geo.  III.  cap.  130.  s.  2. 
f  Demolishing  manufactories.  J 

66.  The  burning  of  manufactories 
may  be  described  as  demolishing,  though 
burning  is  expressly  mentioned  in  the 
act.    Nesham  and  others  v.  Armstrong 
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(And  see  ante.  Frauds,  statute  of, 
C.    (a);   post,  Trovbr;    Vendor 

AND  PURCHASER,  B.) 


A.  By  whom. 

B.  Op  what  SPECIES  of  property. 

C.  At  what  period, 

D.  Effect  of. 

A,  By  whom. 

1.  A.  ships  ^oods  and  sends  the  bill 
of  lading  to  B.  but  by  mistake,  o^**^<4  m 
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indoTse  it  B.  eelb  to  C.  A«  sends  an 
indorsed  bill  of  lading  to  D.  infonning 
him  of  the  circumstance.  D.  cannot 
stop  the  goods  on  their  arrival.  Dick 
V.  Lums^nf  Peake»  189.  Kenyon,  C. 
J.  17S3. 

B.  Of  what  species  of  property. 

2.  A  remittance  of  money  for  a  par- 
ticular purpose  may  be  stopped  in  tran- 
situ, omith  cmd  otherSf  assignees  of 
Staples^  V.  Bowles  and  others^  2  Esp. 
678.     Kenyon,  C,  J.  1797. 

3.  iSectify  of  2^  general  remittance  from 
a  debtor  to  his  creditor.     IhieU 

And  see  JFisenum  v.  Vandeputty  2 
Vem.  203;  Hodgson  v.  Lay,  7  T.  R. 
440,  6;  Feise  v.  Wray,  3  East,  93;  S. 

C.  2  Smith,  674;  ante,  Bankrupt^ 
pL  101. 

C.  At  what  period. 

4.  Goods  paid  for  by  an  acceptance 
cannot  be  stopped  by  the  vendor,  until 
bill  is  dishonored.   Davis  v.  Reynolds,  4 
Campb.  268,  1  Stark.  115.    Ellenbo 
rough,  C.  J.  1815. 

And  see  post.  Trover,  A.  12. 

5.  Possession  obtained  by  the  con- 
signee before  the  completion  of  the 
voyage,  will  not  divest  tne  right  of  the 
consignor  to  stop  the  goods.  Hoist  y. 
Pownal  and  Spencer^  1  Esp.  240. 
Kenyon,  C.  J.  1794. 

And  the  court  of  K.  B.  refused  a  rule 
for  a  new  triaL     Ibid, 

Ace.  Abbott,  L.  S.  part  3,  chap.  9. 
sect.  13. 

Cont.  Mills  v.  Bally  2  Bos.  &  PuL 
457,  6U 

And  see  BohUingk  v.  IngUs,  3  East, 
381,9.. 

6.  A  claim  made  by  the  consignor 
upon  the  carrier  or  middle-man,  is  suf- 
ficient without  actual  possession.  Hoist 
v.  Povmaly  vbi  swpra. 

7.  S.  P.  ruled  m  Norihey  and  Lewis, 
assignees  of  LeyUmd  fnd  Cragg,  v.  Field, 
2  &p.  613.     Kenyon,  C.  J.  1797. 

And  see  Snee  v.  Prescott,  1  Atk.  245. 
D*A<mda  v.  Lanfhert,  Ambler,  399; 
BohUinak  v.  IngHs,  3  East,  381,  94. 

8.  The  vendor  of  goods  countermands 
the  delivery  to  the  vendee,  they  are  how- 
ever delivered  to  the  latter,  through  the 
mistake  of  the  carrier^s  servaaxtSt  and 


upon  the  vend^^s  b^eoming  banKrtrpt 
are  sold  by  his  assignees;  the  vendor 
may  recover  the  value  in  trover  against 
the  assignees.  Litt  and  another  v. 
Cowley  and  others.  Holt,  338.  Gibbs, 
C.  J.  1816.  Post,  pi.  16. 

9.  Goods  deposited  at  the  kin^s 
warehouse  on  their  arrival,  for  the  du- 
ties under  26  Geo.  III.  cap.  59.  s.  4, 
may  be  stopped  in  transitu,  although, 
they  have  been  claimed  by  the  con- 
signee.   Norihey  v.  Fields  vm  supra. 

S.  P.  Nix  v.  blive,  Abbott,  422. 

10.  Held,  that  the  putting  of  good& 
on  board  a  vessel  chartered  ^  <Ae  coii- 
siariee,  is  a  complete  delivery,  after 
which  there  can  be  no  stoppage  in 
transitu.  Boehtlinck  v.  Schneider,  fin* 
qlisj  assignee  of  Crane,  3  Esp.  58. 
Kenyon,  C.  J.  1799. 

Sed  vide  3  East,  381.  S.  P.  between 
the  same  parties,  contra. 

And  see  Walker  v.  Woo^^dge,  Co» 

B.  L.  394. 

11.  Goods  sold  to  A.,  and  by  his 
directions  sent  to  a  wharfinger,  to  be 
forwarded  to  him,  may  be  stopped  in 
transitu  in  the  wharfinger's  nan^ 
Smith  and  another  v.  Goss,  1  Campb. 
282.    Ellenborough,  C.  J.  1800. 

12.  But  where  goods  are  delivered  to 
a  packer  appointea  by  the  vendee,  to  be 
forwarded  to  any  port  the  latter  may 
appoint,  and  the  goods  are  opened  and 
examined  by  the  vendee's  agent,  the 
right  of  stoppage  in  transitu  is  gone. 
Leeds  v.  Wnght,  4  Esp.  243.  Alvanley 

C.  J.  1802. 

And  the  court  of  C.  P.  refused  a  rule 
for  a  new  trial.    3  Bos.  &  Pul.  320. 

Ace.  Dixon  v.  Baldwin,  5  East,  175,. 
84 ;  and  see  2  Saund.  47  e,  h. 

13.  So  where  they  are  delivered  to  a 
warehouseman  to  whom  the  vendee  pays- 
warehouse  rent^  though  they  have  not 
reached  their  ultimate  oestinatioB. 
Wright  v.  Lawes,  4  Esp.  82.  Kenyon^ 
C.  J.  1801. 

And  see  Richardson  v.  Goss,  3  Bos. 
k  Pul.  127;  StovM  v.  Hughes,  14 
East,  308. 

14.  Secus,  if  any  thing  remain  to  be 
done  to  the  goods  before  the  price  can 
be  ascertained.  Withers  and  anoAer  v» 
Lyss  and  others,  4  Campb.  237.    Gibbs, 

|C.  J.  1815. 

And  see  post,  Vbni>or,  B. 
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15.  A.  reoeiyes  a  dock  delivery  order 
for  goods  entered  in  the  books  of  the 
West  India  Dock  in  his  name.  A.» 
upon  selling  the  goods  to  B.,  indorses 
the  order  to  him.  B.  sells  the  goods 
to  C.  on  credit,  and  delivers  the  order. 
Held,  that  on  C.'s  insolvency,  A.  cannot 
take  possession  of  the  goods,  though 
they  continue  in  his  name,  and  the 
order  has  not  been  lodged  with  the 
Dock  Company.  Spear  v.  Travers  and 
another,  4  Campb.  251.  Gibbs,  C.  J. 
1815. 

16.  Goods  delivered  to  the  packer  of 
the  purchaser,  upon  an  understanding 
that  they  were  to  be  paid  for  in  ready 
money,  may  be  stopped  in  transitu. 
Loeschman  v.  Williams^  4  Campb.  181. 
EUenborough,  C.  J.  1815. 

And  see  Pothier,  Contrat.  de  Vente, 
p.  5,  chop.  1,  art.  2,  num.  324 ;  Bishop 
V.  ShzUito,  2  B.  &  A.  329,  n.  ante,  pi.  8. 

17.  If  the  vendors  receive,  from  the 
vendee,  warehouse  rent  for  the  goods 
remaining  in  their  warehouse  beyond 
the  period  at  which  they  ought  to  have 
been  removed,  the  delivery  is  complete, 
and  the  right  of  stopping  in  transitu  is 
gone.  Hurry  and  others  v.  Manales 
and  others,  1  Campb.  452.  Ellentx)- 
rough,  C.  J. 

18.  If  the  vendor  take  a  receipt  from 
the  wharfinger,  as  for  goods  received 
from  the  vendor,  the  delivery  is  com- 
plete. Noble  V.  Adams,  Itolt,  248. 
Gibbs,  C.  J.  1816. 

19.  The  right  oi  the  vendor  to  stop 
zoods  in  transitu,  is  not  divested  by  a 
foreign  attachment  at  the  suit  of  a  cre- 
ditor of  the  vendee.  Smith  v.  Goss,  vhi 
supra* 

Ace.  Oppenhem  v.  Rnssell,  3  Bos.  & 
Pull.  42, 

20.  Where,  with  the  privity  oi  the 
vendor,  the  wharfinger  in  whose  cus- 
tody the  goods  lie,  ^larges  the  vendee 
with  warehouse  rent,  he  holds  them  for 
the  vendee,  and  they  are  no  longer  sub- 
ject to  stoppage  in  transitu.  Harman 
and  others,  assignees,  ^c.  v,  Anderson 
and  another,  2  Campb*  243.  EUenbo- 
rough, C.  J. 

S.  C.  cited  14  East,  693. 

21.  And  if  the  vendee  receive  from 
the^  vendor  an  order  for  the  delivery, 
which  he  lodges  with  the  wharfinger, 
the  same  effect  is  produced,  though  no 


tranafer  be  made  in  the  wharfinger*^ 
books.    Ihid. 

And  a  rule  for  a  new  trial  on  the  latter 
ground,  was  refused.     Ihid» 

22.  The  shipper  of  goods  takes  a 
receipt  fropa  the  captain^  who  executes 
a  bill  of  lading  in  favour  of  a  sub-vendee. 
The  shipper  may  stop  the  goods  in 
transitu,  and,  upon  a  refusal  ofthe  cap- 
tain, may  maintain  trover  against  him. 
Craven  and  others  v.  Ryder,  Holt,  100., 
Dallas,  J.  1815. 

And  the  court  of  C.  P.  lefused  a  rule 
to  set  aside  the  verdict.  Ihid.  2  Marshy 
127. 

23.  A  West  India  Dock  warrant,  in* 
dorsed  and  delivered  for  a  valuable  con- 
sideration, passes  the  property  so  as  to 
destroy  the  right  of  stoppage  in  transitu. 
Ztoinger  and  another,  v.  Samuda,  Holt, 
395.    tark,  J.  1816. 

And  the  court  of  C.  P.  disdiarged  a 
rule  for  a  new  trial.  H.  T.  1817.  Ihid. 
and  7  Taunt.  265 ;  1  B.  Moore,  12. 

See  Appendix. 

24.  A.  being  indebted  to  B.  on  the  ba- 
lance of  accounts,  including  bills  accepted 
by  B.  for- A.  consigns  goods  to  B.  on  ac- 
count of  this  balance.  A.  has  no  right 
to  stop  the  goods  in  transitu,  upon  B. 
becoming  insolvent  before  the  bills  are 
paid,  reriue  and  another  v.  Jewell,  4 
Campb.  31.   EUenborough,  C.  J.  1814. 

D.  Effect  of. 

25.  Where  goods,  sold  to  be  paid  for 
on  delivery,  are  stopped  in  transitu,  the 
vendor  may  still  msdntain  an  action  for 
goods  bargained  and  sold,  if  he  offer  ta 
deliver  them  on  being  paid.  Kymer 
and  others  v.  Suwercropp,  1  Campb*. 
109.    EUenborough,  C.  J.  1807. 

And  see  ante.  Assumpsit,  pL  38» 


SURETY. 

(And  see  ante,  Aoent,  pi.  116;  Bono, 
pi.  22,  3 ;  Debtor  and  crbditor^ 
pL  10.) 

A.  When  discharged. 

B.  Contribution. 
B.  (a)  To  what  extent. 
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A.  When  discharged. 

(And  see  ante.  Assumpsit,  pi.  46.) 

1.  Creditor,  by  giving  further  credit 
to  principal,  does  not  discharge  surety, 
except  where  he  has  disabled  himself 
from  suine.  Hamilton  v.  Strattony  Sit- 
tings at  Westminstei",  9th  July,  1819. 
Abbott,  C.  J. 

And  see  Bank  of  Ireland  v.  Beres^ 
fordy  5  Dow,  234 ;  Boulthee  v.  Shihhs, 
18  Ves.  20. 

2.  Time  given  to  one  co-surety  does 
not  discharge  the  rest.  Dunn  v.  Slee, 
Hoh,  399.    Park,  J.  1816. 

B.  Contribution. 

(And  see  ante.  Action,  pi.  47;  As- 
sumpsit, pi.  40,  41,  42.) 

B.  (a)  To  what  extent. 

3.  In  an  action  for  contribution 
gainst  a  co-surety,  a  declaration  by  the 
oblige  as  to  the  account  to  which  he 
earned  money  paid  him  by  the  principal 
obligor  is  not  evidence,  unless  the  de- 
claration were  made  at  the  time  of  pay- 
ment.    The  obligee  roust  be  called. 

'  Dunn  v.   Slee,   Holt,   399.     Park,    J. 
1816. 


TAXES. 
(And  see  post.  Witness^  C.  (n). ) 

1.  A  sale  of  the  estate  of  a  bankrupt 
before  the  commissioners,  hy  a  mort" 
gagecy  is  liable  to  the  auction  duty. 
Coare  v.  Creeds  2  Esp.  699.  Kenyon, 
C.  J.  1798. 

2.  In  an  action  for  use  and  occupa^ 
tion,  the  property  tax  will  not  be  taken 
into  consideration  at  nisi  prius.  Pocock 
V.  Eustace^  2  Campb.  181.  Ellenbo- 
rough,  C.  J.  1809. 

lis^d  see  Clennel  v.  Ready  7  Taunt. 
50. 

3.  Unless  it  has  been  paid  before 
action  brought.  Baker  v.  Davisy  3 
Campb.  474.  Ellenborough,  C.  J.  1813. 

And  see  Fuller  v.  Abbott,  4  Taunt. 
105. 


TENDER. 

(And  see  ante.  Conditions  prece« 
DENT,  B.  7;    Practice,  C;   Set 

OFF.) 

A.  Form  of  tender. 

B.  To  whom  made. 

C.  At  what  time. 
D.  Where  necessary. 

E.  Conditional  tender. 

F.  Effect  of  tender. 

G.  How  avoided. 

A.  Form  of  tender. 

1.  Tender  in  Bank  of  England  notes 
is  sufficient,  unless  specially  objected 
to.  Brown  v.  Saul,  4  Esp.  267.  El- 
lenboroueh,  C.  J.  1803. 

S.  P.  Wright  v.  Reedy  3  T.  R.  554. 
And  for  the  exception,  see  Grigh/  v. 
Oakesy  2  Bos.  &  Pul.  526. 

2.  And  it  is  stated  to  have  been  held, 
that  a  tender  in  a  Liverpool  bank  bill 
of  exchange  is  good,  if  not  specially  ob- 
jected to.  Lockyer  v.  Jonesy  Peake, 
180,  n.     Kenyon,  C.  J.  1796. 

3.  But,  in  a  subsequent  case,  a  tender 
in  a  Bristol  bank  bill  was  held  not  to 
be  good,  though  the  party  made  no  ob- 
jection to  the  form  of  the  tender.  MUlt 
V.  Saffordy  Peake,  180,  u.  Exch.  E. 
T.  1808. 

4.  The  debtor  sends  money  to  the 
house  of  the  creditor.  A  servant  takes 
it  in,  and  returns  it  with  an  answer, 
purporting  to  be  from  the  minster.  This 
eviaence  to  go  to  a  jury.  AnonymouSy 
1  Esp.  349.     Kenyon,  C.  J.  1795. 

See  PilkingtonY.  HastingSy  5  Co.  76; 
S.  C.  better  reported,  Cro.  El.  813. 
And  see  post,  G.  pi.  37. 

5.  An  offer  to  pay  money  as  a  booKy 
accompanied  with  a  protestation  against 
the  pauty'g  rinhty  is  not  a  l^al  tender. 
Simmons  v.  Jrilmot  and  othersy  3  Esp. 
91.  Eldon,  C.  J.  1800.  Post,  pi.  23,4, 

6.  Defendant  threw  a  gumea  and 
some  bank  notes  on  u  table,  saying  to 
plaintiff,  '<  th^re  is  the  balance  of  the 
account."    Plaintiff  refused  tatake  up 
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*be  money  and  went  away 9  upon  which  I  the  defendant  is  pleaded  in.  bar  to  a 
the   linoney  was  counted  over  by  the  cognizance  for  rent,  and  issue  is  joined 

""'  '  thereon,  evidence  of  a  tender  to  the 
defendant's  agent  will  not  support  the, 
plea,  a  bailiff  having  no  power  to  dele- 
gate his  authority.  Pimm  v.  Grevilly  6 
Esp.  95.    EUenborough,  C.  J.  1807. 

15.  A  tender  to  an  agent  authorized 
to  receive  money,  is  a  good  tender  to 
the  creditor.  Goodland  v.  Bletvithy  1 
Campb.  477.  EUenborough,  C.  J.  1808. 


witness,  and  found  to  amount  to  171.  Is. 
Held  to  be  sufficient  evidence  to  support 
a  plea  of  a  tender  of  that  sum.  Holland 
y.  PhUlipy  6  Esp.  46.  Mansfield,  C. 
J.  1806. 

7.  Sembky  that  evidence  of  a  tender 
of  41.  19s.  6d.  will  not  support  a  plea 
of  a  tender  of  41.  9s.  6d.  JFatkins  v. 
Rohb,  2  Esp.  711.  Kenyon,  C.  J.  1798. 

And  see  post,  G.  pi.  32.  Anon.  Fra. 
Moore,  47;  Wade's  case,  5  Co.  114; 
Co.  Litt.  208,  a;  Noy's  Rep.  74;  Pal- 
liser  V.  Ord,  Bunb.  166. 

8.  Sernhhy  that  a  tender  of  a  51.  note, 
accompanied  with  a  demand  of  6d. 
change,  is  not  a  good  tender  of  41. 
198.  6d.    Ibid. 

9.  So  if  a  debtor  produce  a  51.  note, 
and  desire  his  creditor  to  take  31.  10s. 
of  it,  the  tender  is  insufficient  Better- 
bee  V.  Davis^  3  Campb.  70.  Le  Blanc, 
J.  Gloucester,  1811. 

10.  .If  several  creditors  to  whom  mo- 
ney is  due  in  the  same  right,  assemble 
for  the  purpose  of  demanding  payment, 
a  tender  of  one  gross  sum,  which  they 
all  refuse  on  account  of  the  insufficiency 
of  the  amount,  is  good.  Black  v.  Smithy 
Peake,  88.     Kenyon,  C.  J.  1791. 

And  see  Dame  Gresham's  case, 
Moore,  261,  2,  1st  point;  2  T.  R.  414. 

1 1.  Held,  that  wnere  the  creditor  in- 
sists upon  a  larger  sum  being  due  than 
that  which  the  debtor  offers  to  pay,  the 
money  need  not  be  produced.     Ibid. 

12.  But,  in  a  subsequent  case,  it  was 
held,  that  the  moniey  must  be  shewn, 
unless  the  creditor  expressly  dispense 
with  the  production  of  it.  Dickinson  v. 
Shee,  4  Esp.  68.     Kenyon,  C.  J.  1801. 

And  see  Douglas  v.  Patrick^  3  T.  R. 
684;  Thomas  V.  Evans,  10  East,  101,  3 

13.  A  debtor  offers  to  pay  a  certain 
sum,  which  the  creditor  refuses  to  re- 
ceive, on  account  of  the  insufficiency  of 
the  amount.  This  is  not  a  good  tender, 
unless  it  appears  that  the  debtor  had 
the  money  with  him  ready  to  be  pro- 
duced, in  case  the  offer  had  been  ac- 
cepted. Glascott  V.  Day,  5  Esp.  48. 
Ellenborough,  C.  J.  1803. 

B.   To   WHOM   MADE. 

14.  Senible,  that  where  a  tender  to 


C.  At  what  time  made. 
(And  see  ante.  Attorney,  pi.  30.) 

16.  Tender  after  the  day  cannot  be 
pleaded  to  debt  on  bond,  under  4  Ann. 
cap.  16.  s.   12.     Dixon,  v.  Parkes  et  • 
alt.  1  Esp.  110.     Kenyon,  C.  J.  1794. 

Ace.  Player  v.  Bandy,  10  Mod.  26.    . 

And  see  2  Saund.  48  a,  n.  Keilw. 
74,  pi.  21. 

N.  Tender  of  rent  before  the  day, 
appears  not  to  be  pleadable;  see  Co. 
litt.  315,  a.     4  Co.  10,  a. 

17.  Semble,  that  where  the  declara- 
tion is  entitled  generally  of  the  term, 
the  defendant  cannot  give  in  evidence  a 
tender  made  after  the  first  day  of  the 
term,  though  he  should  be  able  to  shew 
that  the  latitat  was  sued  out  after  the 
tender.  Rolfe  v.  Norden,  4  Esp.  72. 
Le  Blanc,  J.  1801. 

And  see  Southouse  v.  Allen,  Selw. 
N.  P.  146.    Tidd,  360. 

D.  Where  necessary. 

18.  Semble,  that  if  a  traveller  be  per- 
mitted to  ^o  into  a  post-chaise,  and  to 

Eut  on  his  luggage,  he  may  insist  on 
aving  the  journey  performed  without 
tendering  the  fare.  Massiter  v.  Cooper, 
4  Esp.  260.  Ellenborough,  C.  J. 
1803.  Ante,  Action  on  the  case, 
pi.  70. 

19.  But,  at  all  events,  if  he  tender  a 
sum,  which  the  post  master  has  stated 
to  be  the  proper  fare,  it  is  a  breach  of 
contract  not  to  perform  the  journey. 
Ibid. 

E.  Conditional  tender. 

20.  Though  the  debtor  insist  upon  a 
receipt  in  full,  the  tender  is  good,  if 
objected  to  at  the  time  merely  on  the 
ground    of   the    insufficiency    of  the 
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amount  VoU  and  anoUier  t.  Blakey 
Peake,  179.    Kenyon,  C.  J.  1793. 

N*  This  case  appears  to  haye  been 
considered  with  reference  to  the  general 
right  of  a  debtor  to  demand  a  receipt 
upon  paying  money  to  his  credit ;  which 
nght  was  said  to  have  been  determined 
not  to  exist,  except  in  the  cases  of  pay- 
ment to  the  kine*s  receiver.  Bunb. 
348.  Sed  vide  Fitzh.  Damage,  75.  And 
see  Bro.  Abr.  Taile  d' Exchequer,  7. 
But,  by  43  Geo.  III.  cap.  126.  s.  5.  a 
debtor  is  authorised  to  tender  a  blank 
receipt  at  the  time  of  payment,  which 
the  creditor  cannot  refuse  to  sign,  with- 
out incurring  a  penalty  of  101. 

The  particular  form  of  the  receipt  ^in 
JullJ  in  the  principal  case,  does  not  ap- 
pear to  have  been  adverted  to. 

21.  And,  in  a  subsequent  case,  it  was 
held,  that  a  tender  accompanied  with  a 
demand  of  a  receipt  in,  fall,  k  bad. 
GlascoUv.  Day,  5  Esp.  48.  EUenbo- 
rough,  C.  J.  1803. 

And  see  post,  F.  28. 

22.  S.  P.  ruled  in  Huxham  v.  Smith, 
2  Campb.  21.  EUenborough,  C.  J. 
1809 

23.  Or  to  be  accepted  as  the  whole 
balance  due.  Evans  v.  Jxidkins,  4 
Campb.  156.    Gibbs,  C.  J.  1815. 

24.  S.  P.  Free  v.  KingUm,  K.  B.  T. 
1815.    Ibid. 

25.  Or,  if  the  party  require  that  a  se- 
curity be  delivered  up  to  be  cancelled. 
Huxham  v.  SnMi,  ubi  supra. 

26.  But  a  tender  of  money  due  upon 
a  promissory  note,  accompanied  witn  a 
demand  of  the  note,  is  sufficient  to  stop 
the  running  of  interest.  Dent  v.  Dunn^ 
execuirix.  Ice.  3  Campb.  296.  EUen- 
boroueh,  C.  J.  1812. 

And  see  Ihme  v.  Peploe,  8  East,  168 ; 
4  Leon.  209,  pi.  338. 

F.  Effect  of  tender. 

(And  see  ante,  Justices,  pi.  16; 
Partner;  Practice,  C.  (a);  C. 
(b) ;  Set  off,  D.  (b)  38 ;  D.  (e). 

27.  The  payment  of  money  into 
court  on  a  plea  of  tender  to  a  count  on 
a  promise  to  pay  the  debt  of  another 
Bi  considerodon  of  forbearance,  is  such 
a^admission  of  the  contract  as  precludes 
the  necessity  of  proving  an  undertaking 


in  writing.  MiddleUm  v.  Brewer,  Peakei 
15.     Kenyon,  C.J.  1790. 

And  see  1  Wms.  Saund.  33.  c.  and 
cases  there  collected. 

28.  When  a  tender  is  made,  the  cre- 
ditor may  accept  the  sum  tendered, 
without  prejudicmg  his  right  to  sue  for 
more,  opyhey  v.  Hide,  1  Campb.  181, 
3.     EUenborough,  C.  J.  1808. 

29.  Sewhle,  that  there  can  be  no 
nonsuit  after  a  tender.  Harding  v. 
Sotccr,  1  Campb.  327.  Heath,  J. 
Kingston,  1808. 

And  see  Oviteridge  v.  Smith,  2  H.  BI. 
377 ;  Paxtan  v.  Popham,  10  East,  366, 
8;  Tidd,  838. 

30.  After  a  tender  by  agent,  and 
refusal,  the  money  in  the  agent's  hands 
is  at  the  risk  of  the  debtor.     Ibid. 

Vide  tamen  post,  Vendor  and 
purchaser,  B.  4,  n. 

G.   How  AVOIDED. 

31.  Where  the  plaintiff  replies  an 
original  sued  out  before  tender,  it  is 
sumcient  to  produce  the  comas  ad  re- 
spondendum. Gosling  v.  WttherspooR, 
2  Wms.  Saund.  1,  e.  Kenyon,  C.J. 
1788. 

32.  Upon  a  replication  of  a  subse- 
quent demand  and  refusal,  it  lies  on  the 
plaintiff  to  shew  that  the  sum  demanded 
was  the  precise  sum  stated  in  the  plea. 
Spybey  v.  Hide,  1  Campb.  181.  Ellen- 
borough,  C.  J.  1808. 

33.  And  that  the  demand  was  made 
by  a  person  authorised  to  receive  the 
amount.  Coore  v.  Callaway,  1  Bsp. 
115.     Kenyon,  C.J.  1794. 

And  see  Palliserv.  Ord,  Bunb.  166. 

34.  Which  the  clerk  of  plaintiflTs 
attorney  has  not.    Ibid. 

35.  And  to  give  the  debtor  a  cfis- 
charge.  Coles  v.  Bell,  1  Campb.  478,  n. 
Ellenboroueh,  C.  J.  1809. 

36.  A  subsequent  demand,  accompa- 
nied with  a  demand  of  another  sum  not 
due,  is  insufficient  Coore  v.  Callaway* 
vhi  supra. 

Ace.  Strutt  V.  Rogers,  7  Taunt.  213. 
And  see  ante,  D. 

37.  To  shew  a  subsequent  demand, 
proof  of  the  delivery  of  a  letter  at  the 
defendants  house,  to  a  clerk  who  returns 
with  an  answer  "  that  the  debt  shall  be 
settled/'  is  primdfade  sufficient,  tfqf- 
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v>aTd  Y.  Hojrvtfy  genu  4  Esp.  93.    Law* 
Tcnce,  J.  1802. 
And  see  ante,  A.  4. 

38.  Where  a  tender  to  the  landlord 
is  pleaded  in  bar  to  a  co^izance  for 
rent^  and  the  defendant  replies  a  subse- 
quent demand,  made  by  nimself  and  a 
refusal,  evidence  made  of  a  demand  by  the 
defendant*^  agent  is  not  sufficient.  Pimm 
V.  GreviUy  6  Esp.  95.  Ellenborough, 
C.  J.  1807. 

39.  A  tender  made  by  A.  &  B.  who 
are  jointly  liable,  is  invalidated  by  a 
subsequent  refusal  by  A.  Peirse  v. 
Bowles  and  another^  1  Stark.  323.  £1- 
lenborough,  C.  J.  1816. 


TIME. 
^And  see  ante.  Insolvents,  pi.  1.) 

A.   How  COMPUTED. 

B.  Priority. 
C   Consequences   of  giving 

TIME. 


A.  How  COMPUTED. 

1.  Upon  a  charter  party  at  so  much 
per  month,  the  jury  founds  that  the 
customary  calculation  is  by  calendar 
months*  Jolly  v.  Foten^,  1  Esp.  1 86. 
Kenyon,C.  J.  1794. 

2.  But  in  a  case  upon  the  construc- 
tion of  26  Geo.  III.  cap.  50,  28  Geo. 
III.  cap.  20,  and  29  Geo.  III.  cap.  53, 
it  was  ruled  that  lunar  months  must  be 
intended,  and  that  evidence  of  a  custom 
amongst  the  revenue  officers  to  compute 
the  voyage  by  calendar  months  was  in- 
admissible* Lacorif  hnight^  et  alt  v. 
Hooper^  et  alu  1  Esp.  246.  Kenyon, 
a  J.  1794. 

And  the  court  of  K.  B.  discharged  a 
rule  f6r  setting  aside  verdict.  6  T.  R. 
224. 

And  see  ^rown  v.  Spence^  1  Lev.  101 ; 
Com.  Dig.  Temps  A;  ante,  Attori*by, 
pL  24 ;  Bankrupt,  pi.  39,  40,  1. 

Sed  vide  Bakery.  Cate*6y,  Yelv.  100; 
Dormer  v.  Smith,  Cro.  El.  835;  1 
Hawk.  P.C.  35 ;  Dyke  y.Sweetmq^WiWeSy 
585,  7,  8 ;  Lang  v.  Gale^  1  M.  &  S. 
Ill;  Litt.  Rep.  19. 


3.  If  a  bill  of  ladmff  contaited  a  me- 
morandum, "to  he  aischaraed  in  14 
days  or  pay  Jive  guineas  a  day  demur^ 
rage,**  evidence  of  usage  may  be  ad- 
duced to  shew  that  working  (lays,  and 
not  running  days  are  to  be  understood. 
Cochran  v.  Retberg  et  alt»  3  Esp.  121. 
Eldon,  C.J.  1800. 

4.  A  patent  dated  10th  May,  con- 
tained the  usual  proviso  that  a  specifi- 
cation should  be  inroUed  within  one 
calendar  month  after  the  date.  The 
specification  was  not  inroUed  till  the 
10th  June.  Held,  that  the  month  began 
on  the  11th  May,  and  included  the  10th 
Jime.  Watson  v.  Pears,  2  Campb.  294. 
Ellenborough,  C.  J.  1809. 

S.P.  Thomas  y.  Topham,  Dyer,  218, 
b ;  Fra.  Moore,  40,  anon,  but  S.  C. ; 
Clayton's  case,  5  Rep.  1,  b.  And  see 
Glassington  v.  Rawlins,  3  East,  407. 

B.  Priority. 

5.  Where  goods  are  seized  under  a 
fi.  fa.  or  the  day  on  which  the  defen- 
dant commits  an  act  of  banjtruptcy,  it 
must  be  inquired  which  had  the  priority. 
Sadler,  assignee  of  Knight,  v.  Leigh  and 
another,  4  Campb.  195,  7.  Ellenbo- 
rouffh,  C.  J.  1815, 

N.  21  Jac.  1.  cap.  19.  sect.  9.  de- 
stroys the  securities  of  creditors  on 
goods  "  whereof  there  is  no  execution 
or  extent  sued  and  executed.**  And  see 
Philips  V.  Thomson,  3  Lev.  191. 

C.   Consequences   op  giving 

TIME. 

6.  A  creditor  by  giving  further  time 
to  his  debtor  does  not  discharge  the 
surety,  except  where  he  has  disabled 
himself  from  suing.  Hamilton  v.  StraU 
ton.    Abbott,  C.J.  1819. 

And  see  ai^.  Surety,  A. 


TITHES. 

1.  Upon  a  genesal  agreement  for  the 
retainii^  of  tithes  for  so  much  per 
annum,  where  no  time  is  specified  for 
the  pafouraXf  interest  c«miot  be  de» 
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manded*    Shipley  v.  Hammond^  5  Eep. 
114,    Ellenborouffh,  C.  J.  1804. 

2.  But  it  was  held,  that  where  the 
comj>osition  is  payable  on  a  day  certain, 
the  tithe  owner  is  entitled  to  interest. 
Ibid. 

Sed  vide  ante,  Interest^  A. 

3.  The  occupier  is  bound  to  tedd  the 
grass,  before  he  puts  it  into  grass  cocks 
for  tithing ;  after  which  the  parson  is  to 
make  it  completely  into  hay.  Newman^ 
esq.  V,  Morgan^  1  Campb.  305.  Heath, 
J.  Chelmsford,  1808. 

And  the  court  of  K.  B.  refused  a  new 
trial.    Ibid,  and  10  East,  5. 

Ace.  Halliwell  v.  Trapper.  2  Taunt. 
55,  t). 

And  see  Smith  v.  Samhrook^  1  M. 
S.66. 

4.  No  action  therefore  will  lie  against 
the  parson  for  not  taking  away  the  tithe 
of  grass  set  out  in  the  swath.  Moyes  v. 
mileU,  clerk,  3  Esp.  31.  Buller,  J. 
Chelmsford,  1799. 

5.  Where  there  is  a  private  road 
through  a  farm,  the  parson  niay  use  it 
for  carrying  away  his  tithe,  although 
there  be  another  public  road  nearly 
equally  convenient,  and  the  farmer  do 
not,  on  that  particular  occasion,  use  the 
private  road  himself.  Cobb,  clerk,  v. 
&%,  6  Esp.  103.  Macdonald,  C.  B. 
Maidstone,  1806. 


3  Campb.  284. 
1812. 


EllenboTongh,  C.  J. 


TITLE. 


(And  see  ante,  Assumpsit,  C.  (e) ; 
E.  (c)  pi.  80,  1,  2,  3;  Pleading, 
pi.  1 ;  post,  Tbover,  a.) 

A.   How  PROVED. 

(a)  Under  an  Act  of  Parliament, 

(b)  By  assignee  of  term. 

A.   How  PROVED. 

A.  (a)  Under  an  Act  of  Parliament. 

1.  A  statute  directing  the  manner  in 
which  a  canal  company  shall  convey 
land,  enacts,  that  "  every  such  convey- 
ance shall  be  valid.*'  This  does  not 
cure  any  defect  of  title.    Ward  v.  Scott, 


A.  (b)  By  assignee  of  a  term. 

2.  The  remote  assignee  of  a  term 
cannot  prove  his  interest  without  province 
the  original  lease,  and  all  the  mesne 
assignments.  Crosby  v.  Percy,  1  Campb. 
303.     Mansfield,  C.  J.  1808. 

Sed  vide  post.  Vendor  and  Pur- 
chaser, F.  12;  Earl  v.  Baxter,  2  Bla. 
1228.  And  see  Doe  v.  Parker,  Peake's 
Ev. 


TOLL. 


1.  A  waggon  returning  from  London 
loaded  with  dung  is  exempted  by  14  Geo. 
Ill,  cap.  82.  sect  3.  from  being  weighed 
and  charged  for  overweight,  notwith- 
standing it  carry  home  an  empty  basket 
and  bottles,  these  not  being  goods  or 
merchandise  within  the  meaning  of  13 
Geo.  HI.  cap.  84.  s.  1.  Chambers 'v. 
Eaves,  2  Campb.  393.  Ellenborou^h, 
C.  J.  1810. 

2.  It  is  not  extortion  to  take  toll  from 
a  party  who  is  exempted  from  the  pay- 
ment of  toll,  unless  the  ground  of  the 
exemption  be  stated  at  the  time.  Rex. 
V.  Hamlyn,  4  Campb.  379.  Ellenbo- 
rough,  C.  J.  1816. 


TRESPASS. 

(And  see  ante.  Abatement    B.  (c); 
Pleading,  B.  (d). ) 

A.   To   PERSONS. 

(a)  Where  it  lies. 

(b)  Pleadings. 

(c)  Evidence. 

(d)  Verdict. 

B.    To  PERSONAL  PROPERTV, 

(a)  Where  it  lies. 

(b)  Pleadings. 

(c)  Evidence. 

(d)  Verdict., 
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2&d' 


C.  To  R3RAL  PROPERTY. 

(a)  Where  it  lies. 

(b)  Pleadings. 

(c)  Evidence^ 

A.  To  PERSONS. 

(And  see  ante.  Imprisonment.) 

A.  {a)  Where  it  lies. 

1.  A  constable  who  receives  a  charge, 
is  justified  in  committing  the  party 
charged,  unless  he  colludes  with  the 
complainant.  Whita  y  Taylor  and 
Simcoe,  4  Ei^  80.     Le  Blanc,  J.  1801 

And  see  post.  Variance,  pi.  39. 

2.  In  the  absence  of  evidence  to  that 
effect  it  is  not  a  question  for  the  jury, 
whether  the  constable  exercised  a  pro- 
per degree  of  discretion*     Ibid. 

3.  A  father  may  maintain  trespass 
fier  quod  servitium  amtftt,  against  a  per- 
son who  seduces  a  daughter  by  whom  his 
household  work  is  done,  although  she 
be  living  in  service,  and  do  not  sleep  in 
the  father's  house.  Mann  v.  Barrett^  6 
Esp.  32.     Heath,  J.  Chelmsford,  1806. 

And  see  Action  on  the  case, 
A.  (c). ;  post,  pi.  9. 

4.  A  master,  upon  the  seduction  of 
his  servant,  may  recover  damages  be- 
yond the  m^re  loss  of  service,  though 
not  related  to  her.  Fores  v.  Wilson^ 
Peake,  55.     Kenyon,  C.  J.  1791. 

Ace.  Irwin  v.  Dearmanj  1 1  East,  23. 

5.  A  person  who  causes  another  to 
be  impressed  does  it  at  his  own  peril, 
and  is  liable  to  an  action  if  the  part3r  be 
not  subject  to  the  impress  service. 
Flewster  v.  Royle^  widow,  1  Campb. 
187.  ^  EUenborough,  C.  J.  1808. 

6.  Where  A.  is  apprehended  under  a 
judge's  warrant  against  B.,  neither  the 
officers  who  take  A.,  nor  those  who 
innocently  receive  him,  can  justify 
under  the  process.  Aaron  v.  Alexander, 
Crowley,  and  Solomons,  3  Campb.  35. 
Ellenborough,  C.  J.  1 8 1 1 . 

7.  An  attorney  acting  in  fair  dis- 
charge of  his  duty  should  not  be  made 
a  co-defendant  in  an  action  of  trespass 
and  false  imprisonment  brought  a^nst 
his  client.  Sedley  v.  Sutherland  and 
others,  3  Esp.  202.  Kenyon,  C.  J. 
1800. 


A.  (b)  Pleadings. 


(See  Staiaht  v.  Gee,  ante.  Officer,  pi. 
16;  Nathan  V.  Cohen,  ibid.  pi.  17; 
Pleading,  pi.  49,  51.) 

A.  (c)  Evidence.. 

(And  see  ante.  Officer,  pi.  25,  26, 
27,  28.) 

8.  Nothing  can  be  given  in  evidence 
under  the  alia  enortnia  which  might 
have  been  put  upon  the  record,  and 
which  it  would  not  have  been  incon- 
sistent Inth  decency  to  state.  Lowden 
V.  GBodriek^  Peake,  46.  Kenyon,  C.  J. 
1791. 

9.  In  trespass  for  assauhbg  plaintiff's 
son  and  servant,  per  quod,  ^c.  it  is  suf- 
ficient to  shew  that  tne  son  lived  in  his 
father's  family  and  under  his  protection ; 
without  proving  actual  service*  Jones 
V.  Brown  and  another,  Peake,  233,  and 

1  Esp.  217.     Kenyon,  C.  J.  1794^ 
Vide  tamen  Gray  v.  Jefferies,  Cro. 

El.  55;  Barham  v.  Dennis,  tbid.  770; 
Postiethwaite  v.  Parker,  3  Burr.  1878; 
BenneU  v.  AllcoU,  2  T.  R.  166,  8. 

10.  If,  in  an  action  against  A.  and  B., 
the  plaintiff  prove  a  trespass  in  which 
A.  alone  was  implicated,  he  cannot  af- 
terwards offer  evidence  of  a  joint  tres- 
pass. Sedley  v.  Sutherland  and  others, 
3  Esp.  202.     Kenyon,  C.  J.  1800. 

11.  Where  a  declaration  for  assault 
and  battery  contains  but  one  count,  the 
plaintiff,  alter  proving  one  assault,  can- 
not wave  it,  and  go  on  to  prove  another. 
Stante  v.  Pricket,  1  Campb.  473.  El- 
lenborough, C.  J.  1808. 

12.  Where,  upon  an  issue  on  son 
assault  demesne,  the  defendant  proves 
that  he  was  assaulted  before  the  day 
mentioned  in  the  declaration,  the  plain- 
tiff cannot  give  in  evidence  an  assault 
on  the  day  without  new  assigning. 
Handle  v.  Webb,  1  Esp.  38.  Buller,  J. 
Chelmsford,  1793. 

N.  In  this  case  the  declaration  must, 
it  would  seem,  have  stated  one  assault 
only.    And  see  post,  C.  (c)  pi.  34. 

S.  P.  contra,  Thornton  v.  Lyster,  C^o. 
Car,  514.  Sed  vide  Bull.  N.  P.  17; 
Tyler  v.  Wall,  Cro.  Car.  228 ;  Anon. 

2  Lord  Raym.  1015.  And  see  2  Wms. 
Saund.  5,  g.  Barnes  v.  jF/u?i(,  11  East, 
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451 ;  Py0wett  ▼«  Stow,  3  Taunt  425 ; 
OMeyy.  Daois,  16  East,  82. 

13.  No  proof  of  special  damage  in 
the  loss  of  lodgers  itf  admissible,  imless 
the  names  of  such  lodgers  be  stated  in 
the  declaration.  Wiutwood  ▼.  Cowne^ 
1  Stark.  172.  Ellenborough,C.  J.  181  . 

And  tee  Hartley  v.  Herring,  8  T.  R. 
130 ;  Fenn  ▼.  Dixe,  1  Roll.  Xbr.  58 ;  1 
Vin,  Abr.  469;  Bull,  N.  P.  7;  2Wms. 
Saund.  411,  n.  (4)« 

A.  (d)  VerdieL 

14.  bi  trespass  and  astauh  against 
two,  the  jury  should  eive  ajotnl  verdict 
to  the  amount  which  they  think  the 
most  culpable  ought  to  pay*  Brown  v. 
Allen  and  Oliver,  4  Esp.  158.  Ellen- 
boioi^h,  C.  J.  1802. 

Ace.  Heydon*s  case,  11  Co.  Rep.  5. 

15.  Where  a  personal  injury  has  been 
occasioned  by  tne  wrongful  act  of  the 
defendant,  expenses  which  the  plaintiff 
is  under  a  legal  obligation  to  ps^,  form 
put  of  the  damages  to  be  Msessed. 
Dixon  ▼.  BeU,  1  Stark.  287.  EUeobo- 
loi^h,  C.  J.  1816. 

B.    To  PBBIONAL  PROPERTY. 

(And  see  ante,  Costs,  4,  6;  Mis- 
nomer, 5.) 

B.  (a)  Where  it  Uei. 

16.  After  the  expiration  of  the  term, 
the  lessee  enters  and  removes  a  brick 
building  erected  for  a  manufactory.  He 
may  justify  the  atportationf  though  he 
is  a  tr^passer  quoad  the  re-entry.  Pen^ 
ton  ▼•  Robart,  4  Esp.  33.  Kenyon,  C. 
J.  1801. 

And  the  court  of  K.  B.  set  aside  a 
nominal  verdict  for  the  plaintiff  on  the 
asportation.    Ibid,  and  2  East,  88. 

17.  A.  gratuUonsly  permits  B.  to  use 
his  carriage.  A.  still  remains  in  l^al 
possession,  and  may  maintain  trespass 
for  an  injury  done  to  the  carriage  wnilst 
it  is  so  used.  Lotan  v.  Crosf ,  2  Campb. 
464.    Ellenborough,  C.  J.  1810. 

18.  Secus,  if  A.  let  his  carriage  to  B. 
for  a  certain  time.     Ibid. 

And  see  post.  Trover,  pL  1. 

19.  Throwing  down  and  breaking  a 
jar  will  support  a  count  for  an  asoortk- 


tion  and  oonversiou.  Chmonv.  Oraham, 
1  Stark.  55.  Ellenborough,  C.  J.  1815. 

B.  (b)  Pleadings. 
(And  see  post,  B.  (d)  pi.  25.) 

20.  In  trespass  where  the  defence  w 
a  distress  for  rent,  after  a  clandestine 
removal  from  the  premises,  it  must  be 
specially  pleaded.  FomeoMx  v.  Potherbjf 
and  Clarke,  4  Campb.  136.  Ellenbo- 
rough, C.  J.  1815. 

B.  (c)  Evidence. 

21.  Under  a  justification  for  shooting^ 
plaintiff's  dog,  which  avers  that  ^le 
doe  was  wonying  and  attemptiDg  to  kill 
de&ndant's  fowl,  and  oould  not  other- 
wise be  pr«venl^,  it  must  be  oroved 
that  the  dog  when  shot  was  in  tiie  act 
of  killii^.  Janson  ▼•  Brown^  1  Caaipfaw 
41.    Ellenborough,  C.  J.  1807. 

And  see  ffri^r.  Ramsoot,  1  SauncL 
84.  Vers  v.  Ijord  Caiodor^  11  But, 
569. 

22.  In  trespass  against  a  sheriff  for 
seizinn;  goods  under  ^JLfa.  the  warrant 
is  sufficient  to  connect  the  defendant 
with  the  aols  of  the  bailiff  under  the 
general  issue ;  and  it  lies  upon  the  de- 
fendant to  prove  the  writ,  in  support  of 
a  plea  justifying  under  it.  Urey  ▼• 
Smith  and  another,  sheriff  of  MJddfemrp 
I  Campb.  387.  Ellenborough,  C.  J. 
1808. 

And   see    ante.   Action  on  thb 

CASE,  A.  (g). 

.23.  Defendant  justifies  the  cutting  oC 
ropes  as  necessary  for  disengaging  vca- 
sek  which  had  run  foul  of  eadi  other. 
Under  a  new  assignment,  dear  and 
wanton  excess  must  be  proved;  not  acts 
done  under  a  fair  impression  c^  neces- 
sity. Hockless  et  alt.  Y.  Mtkiheil,  4 
Esp.  86.     Kenyon,  C.  J.  1801. 

And  see  po^  C.  (b)  pL  29 ;  anle» 
Plbading,F;  Rivers. 

B.  (d)  Ferdtct. 

24.  Upon  the  general  issue  in  tres- 
pass for  destroying  a  picture,  which  ap- 
pears tobeascancudous  libel,  the  plain- 
tiff is  entitled  to  recover  merely  the 
value  of  the  canvas  and  paint.  Dul 
Bost  V.  Beresford,  2  Campb.  511.  EU 
lenboTOugh,  C.  J.  ISia 
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^  And  where  Buch  a  picture  has 
been  openly  exhibited,  qu,  whether 
defendant  might  not  justify,  as  abating 
a  public  nuisance.    Ibid. 


C.   To   REAL   PROPERTY, 

(Andjee  ante.  Costs,  pi.  5, 6,  7;  Dis- 
tress, A.  (b). ) 

C.  (a)    Whtreitlies. 

26.  Where  a  tenant,  after  the  expira- 
tion of  his  term,  remoYes  a  brick  build- 
ing, erected  for  the  purpose  of  a  manu- 
ftictory,  thoi:^h  he  may  justify  the  cu- 
portathrij  the  entry  is  a  tresj^s.  Pen^ 
ton  ▼•  Robarii  4  £sp.  33.  Kenyon,  C 
L  1801. 

But  the  defendant  having  suffered 
judgment  by  default  as  to  the  entry ^  a 
nominal  verdict  for  the  plaintiff  on  the 
ctportation  was  set  aside.  Ibid,  and  2 
"       88. 


C.  (c)  Evidenod. 


C  (b)  Pleadings. 

27.  A  person  renting  a  stall  in  the 
pffish  of  A.,  which  he  uses  occasionally, 
may  justify  under  an  easement  claimed 
by  the  inhabitants  of  A.  Fitch  v.  Fitch^ 
2  Esp.  543.  Heath,  J.  Chelmsford, 
1797.  . 

28.  A.  is  in  the  possession  of  a  part  of 
a  house,  and  B.  oi  the  other  part.  An 
officer  enters  into  A.'s  part,  under  a 
writ  aeainst  B.*s  goods,  none  being 
there.  A.  may  maintain  an  action  against 
the  officer  for  entering  his  house,  and 
need  not  make  a  new  assignment  to  a 
justification  under  the  writ  against  B. 
Fallon  V.  Anderson^  Peake,  109.  Ken- 
yon,  C.  J.  1792. 

29.  Declaration  for  entering  house 
and  staying  therein  three  we^,  de- 
fendant justifies  as  to  entering  and  stay- 
ing 24  hours.  The  pleacovers  the  whole; 
and  the  plaintiff  must  new  assign  if  he 
relies  upon  the  excess.  Monprivatt  v. 
Smith  cmd  another,  sheriff  of  Middlesex, 
2  Campb.  175.  EUenborough,  C.  J. 
1809. 

And  see  EousfUld  ▼.  Blois,  bart. 
theriff  of  Essex,  Serjeant's  Inn,  Sittings 
before  M.  T.  1818,  reported  in  Man- 
ning's Exchequer  Practice,  634. 


30.  Held,  that  a  defendant  cannot, 
under  the  general  issue,  prove  title  in 
a  third  person,  and  a  command  from 
him  to  enter.  Philpot  v.  Holmes, 
Peake,  67.    Kenyon,  C.  J.  1791. 

S.  P.  contra.  Argent  v.  Durrant,  8 
T.  R.  403,  5. 

And  see  Graham  r.  Peat,  1  East, 
244;  Chambers  v.  Donaldson,  11  East, 
72. 

31.  Where,  upon  a  plea  justifying 
the  abatement  of  a  nuisance,  the  repli- 
cation, without  taking  issue  on  the  jus- 
tification, new  assigns  unnecessary  vio- 
lence, the  plaintiff  cannot  ^  into  evi- 
dence to  negative  the  nuisance.  PtcA- 
ering  v.  Rudd,  1  Stark.  56.  EUenbo- 
rough, C.  J.  1815. 

And  the  court  of  K.  B.  refused  a  rule 
for  a  new  trial.     Ibid. 

32.  The  keeping  open  of  the  doors  of 
a  house  in  which  is  a  public  billiard 
table,  is  a  licence  in  fad  to  all  persons  to 
enter  for  the  purpose  of  playing,  and  if 
the  licence  be  abused  the  plaintiff  must 
new  assign.  Ditcham  v.  Bond,  3 
Campb.  525.  EUenborough,  C.  J.  1814. 

33.  In  trespass  fj[^fe  clansum  fre^t 
tali  die  et  dtversis  aiiis,  ^c  the  plaintiff 
may  ^ive  in  evidence  any  number  of 
trespasses  within  the  penod  specified. 
HuTne  V.  Oldacre,  1  Stark.  357.  Ellen- 
borough,  C.  J.  1816. 

34.  But  if  he  proves  a  trespass  ante- 
rior to  the  first  day,  he  must  confine 
himself  to  that  one  trespass.     Ibid.  •* 

And  see  ante,  A.  (c)  pi.  12. 

35.  In  an  action  for  cutting  down 
trees,  excepted  out  of  a  lease,  it  maybe 
shewn,  in  mitigation  of  damages,  that 
the  trees  were  applied  towards  purposes 
for  which  the  plaintiff  had  covenanted 
to  furnish  timber  by  assignment  of  his 
bailiff,  if  there  were  sufficient  timber  on 
the  demised  premises.  RewneU  and 
others  y.  Wither.  Abbott,  J.  Winchester 
Spring  Assizes,  1818. 

36.  Or  that  they  were  exchai^ed  for 
other  timber  used,  for  those  purposes. 
Ibid,  mutatd  opinione. 
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(And  see  aate.  Bills  and  notes,  . 
I.(e).) 

A.  Title  op  plaintiff. 
B.  Conversion  by  dependant. 

A,  Title  op  plaintiff. 

^And  see  ante,  Executor  and  admi- 
nistrator, A;  Insurance,  pi. 
43;  post.  Variance,  pi.  4.) 

1.  Lessor  of  house  and  ^r?ittur«,'can-' 
not  matntttn  (rover  for  \he  fumiture.i 
Garden  v.  Harputf  esq.  sheriff  of  Kentt. 
^  Esp.  465'.  Hotham,  B.  jyiaidstone, 
1796. 

And  the  court  of  K.  B.  ordered  the 
poHea  to  he  delivered  to  the  defendant. 
7  T,  R.  9. 

And  see  Y.  B.  22,  E.  4,  fo.  10; 
Berry  V.  Head,  Cro.  Car.  242;  S.  C. 
Palm.  327 ;  S.  C.  W.  Jon.  25a;  Be- 
dindfidd  v.  Owjrfotfl,  3  Lev.  209;  Pyne, 
V.  J5or«,  1  T.  R.  155;  2  Wins.  Saund. 
47,  a,  h,  note  1 ;  Davies  v.  Connapf  1 
Price,  55;  ante.  Ship,  pL  95,  98,  114, 
120,  124,  126;  Trespass,  pi.  17,  18., 

2.  In  treyer  for  a  ship,  if  the  plain- 
tiff  produce  the  original  re^ster^  .and. 
attempt  unsuccessfully  to  deduce  %  title 

.  under  it,  he  cannot  afterwards  rely  upon; 
his  possession.  Sheriff  v.  Caddl^  2 
Esp.  617.     Kenyon,  C.  J.  1797. 

And  see  ante.  Bills  and  notes,  I. 
(a)  pi, 294. 

3«  Trover  lies  for  part  of  a  ship. 
Walscm  and  wife^  adminisirators  of 
MaxmeUf  v.  King^  4  Camph.  272,  and 
1  Stark.  121.  Ellenborough,  C.J.  1815. 

4.  A  custom  for  calico-printers  to 
take  to  their  own  account  goods  damaged 
in  the  process,  cannot  alter  the  property 
in  such  roods  without  the  consent  of  the 
owner.  Laelouch  v.  Towles^  3  Esp.  114. 
Kenyon,  C.  J.  1800. 

5.  A  carrier  cannot  set  up  a  title  in  a 
stranger  to  defeat  the  right  of  the  party 
from  whom  he  receives  goods.  Anony- 
ipous,  3  Esp^  115.  Gould^  J.  Maid- 
stone. 

Ace.  Y.  B.  7,  H.  6,  22,  pi.  3;  and 
see  ante.  Literary  property,  pi.  7. 

6.  But  he  may  shew  that  they  were 
sent  to  the  plaintiflf  hy  a  third  person  to 


whom  they  helong.  Ladoueh  v.  TowUf 
uhi  mpra. 

7.  Defendant  picked  up  a  pockel- 
hook  containing  four  bank  notes,  amount- 
ing to  95).  which  had  been  delivered 
out  by  a  banker*s  clerk,  in  exchange  for 
a  cheque  pa3rable  to  the  plaintins,  or 
hearer.  Held,  that  in  the  absence  of 
any  evidence  of  the  cheque  having  been 
once  negociated,  and  of  any  claim  to  the 
notes  on  the  behalf  of  other  persons,  it 
must  be  presumed  that  they  were  the 
properj^'  of  the  plaintiffs.  Richard  and 
John  dreenstreet  v.  Carr,  I  Campb.  55L 
Mansfield,  C.  J.  1808. 

8.  Lead  is  sent  to  a  wharf  in  South- 
wark  by  the  owner,  to  be  kept  there  till 
he  shall  4ii8{K)se  of  it.  The  wharfin^r, 
who  is  also  a  dealer  in  lead,  sells  it  as 
his  own.  This  is  not  such  a  sale  in 
market  overt  as  changes  the  property ; 
and  trover  may  there^re  be  maintained 
against  a  bond  fide  vendee.  Wilkinson 
v.  King  and  others9  2  Campb.  335.  £1* 
lenborough,  C.  J.  1809. 

9.  And  semhle^  that  it  would  have 
made  no  difference  if  the  wharf  had 
been  in  London.     Ibid. 

10.  If  goods  stolen  be  jKmmed^  the 
property  is  not  changed  even  in  London* 
Packer  v.  Gillies^  2  Campb.  336,  n. 
Ellenborough,  C.  J.  1806. 

Ace.  35  H.  6,  25  b,  where  this  point 
is  fully  considered  by  the  twelve  judges. 

And  see  Plowd.  243 ;  1  Jac.  I.  cap. 
21. 

11.  A.  exchanges  a  watch  for  goods 
falsely  warranted  silver.  He  cannot, 
without  proof  of  fraud,  maintain  trover 
for  the  watch.  Emanuel  v.  Dane,  3 
Campb.  299.  Ellenborough,  C.  J.  1812. 

S.  P.  Power  V.  TFells,  Dougl.  24,  n. 

12.  The  indorsee  of  an  unstamped 
bill  of  lading,  a  purchaser  under  a  party 
who  has  paid  for  the  goocis  by  an  unex- 
pired acceptance,  may  prove  his  title  by 
parol.  Davis  v.  Reynolds^  1  Stark.  1 15. 
Ellenborough,  C.  J.  1815. 

13.  A  bcuik  note  is  paid  by  A.  to  B. 
and  by  B.  to  C,  who  presents  it  at  the 
bank,  where  it  is  stopped.  A.,  after 
paying  the  amount  to  C.,  cannot  main- 
tain trover  against  the  bank.  Benjamin 
v.  Bank  of  England^  3  Campb.  417. 
Ellenborough,  C.  J.  1813. 

14.  An  assignment  executed  by  felon 
a  fortnight  before  his  trial,  purporting 
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to  be  in  trust  to  pay  debts,  will  not  en 
title  the  assignee  to  recover,  without 
proof  of  debts,  or  a  bond  fide  considera- 
tion.    Shaw  V.   Bran^   1    Stark.   319. 
Ellenborough,  C.  J.  1816. 

15.  A.  sells  wool  to  B.  payable  by 
bill  at  nine  months,  and  B.  resells  to  C. 
The  wool  had  been  weighed  off,  but  re- 
mained in  A.*s  warehouse  until  B.  be- 
came bankrupt.  The  bill  had  never 
been  drawn,  out  samples  had  been  de- 
livered. Held,  that  there  is  an  executed 
contract,  and  the  property  vested  in  C. 
Green  and  another  v.  Haythome  and 
others,  1  Stark.  447.  Ellenljorough,  C. 
J.  1816. 

N.  The  court  seemed  inclined  to 
grant'  a  new  trial,  but  refused  on  the 
ground  that  A.  on  receiving  C.'s  order 
for  delivery  had  given  no  answer,  and 
lain  by  until  the  bankruptcy  of  B.  Ibid^ 

B.  Conversion  by  defendant. 
(And  see  ante,  Tbesfass,  pi.  19.) 

16.  The  removal  of  goods,  after  a 
secret  act  of  bankruptcy,  is  not  purged  by 
a  subsequent  notice  not  to  sell.  Wyatt 
and  another,  tissignees  of  Sh^opara,  v. 

^Blades  and  another,  late  sheriff  of  Mid- 
dlesezj  3  Campb.  396,  Ellenborough, 
C.  J.  1813. 

17.  A  warehouseman  delivering  goods 
upon  a  forged  order  is  liable  in  trover, 
although  the  owner  has  neglected  the 
means  of  recovering  the  property  from 
the  tortious  possessor.  jLuhbock  and 
others  Y.  Inglis,  I  Stark.  104.  Ellen- 
borough,  C»  J.  1815. 

And  see  ante.  Assumpsit,  pi.  64. 

18.  Delivery  of  zoods  by  a  carrier  to 
a  stranger  by  mistake,  is  a  conversion. 
Youl  V.  Harhottle,  Peake,  49.  Kenyon, 
C.  J.  1791. 

S.  P.  Samuel  v.  Darch  and  others,  2 
Stark.  60.     Ellenborough,  C.  J.  1817. 

19.  In  Devereux  and  oHiers  v.  Barclay 
and  another,  the  plaintiffs  were  non- 
suited on  the  ground  that  the  conversion 
relied  on  was  a  misdelivery  by  vendors, 
who,  from  the  length  of  time  which  had 
elapsed  since  the  sale,  were  considered 
as  having  acquired  the  character  of 
warehousemen.  Abbott,  C.  J.  Guild- 
hall, 19  January,  1819. 

But  see  pioceedings  on  motion  to  set 
aside  nonsuit.  Appendix. 


And  see  Dufresne  v.  Hutchinson,  3 
Taunt.  117,  8;  Syedsv.  Hay,  4  T.  R. 
263. 

20.  Seats,  where  he  loses  the  goods. 
Ibid. 

And  see  Ross  v.  Johnson,  5  Burr. 
2825;  2Saund.  47,  e. 

21.  A  demand  in  writing  left  at  the 
house  of  the  party,  is  sufficient.  Logan 
V.  Houlditch  et  ait.  1  Esp.  22.  Ken- 
yon, C.  J.  1793. 

22.  A  demand  of  "  the  amount  of  the 
goods  which  you  have  disposed  of,"  is  . 
sufficient     Thomson,  assignee  of  Ahro' 
hams,  V.  Shirley  avid  Body,  1  Esp.  31* 
Kenyon,  C.  J.  1793. 

S.  P.  Rookeby's  case,  Qayton,  122, 
pi.  114. 

23.  And  an  action  of  trover  brought 
upon  a  conversion  of  goods  by  a  tortious 
sale,  may  be  described  in  pleading,  as 
an  action  prosecuted  to  recover  the  par- 
ticular sum  for  which  the  goods  were 
sold.  Batchellor  and  another  v.  Salmon, 
2  Campb.  525.  Ellenborough,  C.  J. 
1810. 

And  the  court  of  K.  B.  refused  a  rule 
for  a  new  trial.     Ibid. 

24.  A  refusa^l  by  a  general  agent, 
without  proof  of  special  direction,  is 
not  evidence  of  h  conversion  by  the 
principal.  Pothomer  and  Hodgson  v. 
Dawson,  Holt,  383.  Gibbs,  C.  J.  1816. 

25.  A  refusal  to  a  party  who  makes 
the  demand  on  the  behalf  of  a  third 
person,  on  the  ground  that  the  holder  of 
the  goods  does  not  know  to  whom  they 
belong,  is  not  evidence  of  a  conversion. 
Solomons  v.  Dawes,  I  Esp.  83.  Ken- 
yon, C.  J.  1794. 

Ace.  per  Coke,  C.  J.  2  Bulst.  312. 

26.  Nor  if  the  holder  refuse  to  deliver 
them  until  the  claimantshall  have  proved 
his  right.  Green  v.  Dunn,  3  Qunpb* 
215.     Ellenborough,  C.  J.  1811. 

27.  Nor  if  he  state,  that  he  is  not  sa- 
tisfied with  respect  to  the  authority  of 
the  person  who  makes  the  demand. 
Solomons  v.  Dawes,  ubi  supra, 

28.  A.  mortgages  an  unnnished  house 
to  B.  who  works  up  some  timber  found 
on  the  premises  belonging  to  C.  This 
is  a  conversion,,  for  which  B.  remains 
liable  to  C.  even  after  eviction.  WiU 
liams  Y.  Shaw,  1  Esp.  93.  Kenyon,  C. 
J.  1794. 

29.  Trover  will  not  Be  against  a 
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workman^  who»  upon  lieing  required  to 
redeliver  goods,  makes  frivolous  excuses, 
and  falsely  denies  that  he  has  them  is 
his  possession*  Severm  v,  Keppell^  4 
Esp.  156.     Ellenhorough,  C.J.  1802. 

30.  If  B.  take  A.'s  boat  for  the  pur- 
pose of  assisting  A.,  or  of  preventing  an 
injury  which  he  is  about  to  occasion  to 
B.'s  property,  and  in  the  attempt  the 
boat  IS  lost.  It  is  not  an  illegal  conver- 
sion. Drdke  V.  ShorteTj  4  Esp.  165, 
^lenborough,  C.  J.  1802. 

31.  The  sale  of  goods  imder  a  com- 
flftiision  of  bankrupt,  which  has  impro- 
perly issued,  does  not  amount  to  a 
wrongful  conversion,  if  it  appear  that 
the  supposed  bankrupt  recommended  a 
broker  for  the  purpose  of  sellinc  the 
effects,  and  expressed  himself  perfectly 
satisfied  with  the  commission.  Clarke 
Y.ClarkeandBroum^dEs^,  61.  Heath, 
J.  Chelmsford,  1806. 

And  see  2  Saund.  47,  i. 

32*  Goods  are  sent  to  a  carrier  to  be 
forwarded  to  J.  S.  The  carrier  falsely 
asserts  that  he  has  delivered  them  to  J. 
S.  This  is  not  evidence  of  a  conver- 
sion. Aiienol  v.  Briantj  1  Campb.  409. 
Ellenhorough,  C.  J.  1808. 

33«  A  warehouseman  acknowledges 
in  writing  that  he  held  goods  on  account 
of  a  purchaser.  He  cannot  refuse  to 
deliver  them  on  the  ground  that  the  sale 
is  incomplete.  Stonard  v.  Dunkht^  2 
Campb.  344.  Ellenhorough,  C.  J.  1810. 

And  see  F.  N.  B.  138  M. 

34.  A  warehouseman  delivering  goods 
to  the  party  from  whom  he  received 
them  without  notice  of  an  intermediate 
change  of  property,  is  not  liable  in 
trover.  Towmend  (ind  others  v.  Inalis, 
Reed^ Irving,  and  Co.llo\u27S.  Gibbs, 
C.  J.  1816. 

35.  A  statement  by  A.  that  he  has 
«old  B.'s  carriage  to  C.  on  B.'«  account, 
is  not  primd  facie  evidence  of  a  conver- 
i^ion,  English  \.  Charters,  2  SUrk.  30. 
EU^nborough,  C.  J.  1816. 

36.  Where  a  person  who  has  a  lien 
on  goods,  refuses  to  deliver  them  up 
without    mentioning  his    lien,    he    is 

fuilty  of  a  conversion.     Boardman  v. 
ill,  1  Campb.  410,  n.    Ellenhorough, 
C.  J.  18()8. 

37.  If  a  complete  verbal  demand  be 
tnade  at  the  same  time  that  a  demand 
is  made  in  writing*  the.  former  may  be 


proved  without  producing  the  fatftf. 
Smith,  assignee  oj  Tenant,  v.  Youna,  1 
Campb.  439.  Ellenhorough,  C.  J.  1808. 

38.  Evidence  of  the  contents  of  a 
written  demand,  is  admissible  without 
notice  to  produce  the  original.  Ham^ 
mend  and  another  ▼.  Plank,  Peake,  166, 
n.     Kenyon,  C.  J.  1796. 

39.  Proof  that  the  defendant  expressed 
his  intention  to  withhold  the  chattel, 
but  that  it  was  not  under  his  complete 
oontrol  at  the  time  of  the  demand,  is 
not  evidence  of  a  converskm.  Smith  v« 
Fotimy,  vhi  supra. 

40.  A  bailee  of  goods  deposited  to 
secure  the  repayment  of  a  loan,  may 
sell  in  case  otnon-payment.  Pothonier 
and  Hodgson  v.  Dawson,  Holt,  383. 
Gibbs,  C.  J.  1816. 

And  see  ante.  Assumpsit,  pi.  38; 
Stoppage  in  transitu,  pi.  25. 

41.  Trover  lies  after  demand  against 
pawnbroker  for  cloth  delivered  by  plain- 
tiff to  his  agent  for  the  purpose  of  sale, 
and  by  him  pawned,  without  production 
of  the  duplicate,  notwithstanding  39  & 
40  Geo.  III.  c.  99.  s.  5,  15.  Peet  v. 
Bajier,  1  Stark.  472.  Ellenhorough, 
C.J.  1816. 

42.  A  party  whose  Ismds  are  incum- 
bered by  a  block  of  stone,  is  onl^  justi- 
fied in  removing  to  a  cortventenl  distance. 
Forsdick  v.  Collins,  1  Stark.  173.  El- 
lenborongh,  C.  J.  1816. 

43.  No  demand  is  necessary  where 
there  has  been  an  actual  conversion. 
Ibid. 

44.  Goods  distrained  by  landlord 
and  sold,  without  collusion,  to  plaintiff, 
who  was  trustee  for  the  creditors  of  E. 
and  left  him  in  possession,  are  not  liable 
to  be  taken  under  an  execution  against  E. 
Guthrie  v.  Wood,  1  Stark,  367.  El- 
lenborough,  C.  J.  1816. 


TRUSTEE. 

(And  see  ante,  Agent,  pi.  123;  Evi- 
dence, H.  (e) ;  Insurance,  pi.  39; 
Landlord  and  tenant,  pi.  53; 
post.  Vendor  and  purchaser, 
H.  3;  Witness,  C.  (m). 

1 .  Money  paid  by  mistake  to  the  trus- 
tees of  an  insolvent  estate,  cannot  be 
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recovered  from  them  after  they  have 
made  a  final  dividend.  Fydell  v.  Clarke 
et  alt.  1  Esp.  447,  Kenyon,  C.  X 
1796. 

2.  No  action  lies  against  trustees  for 
breach  of  trust.  All^  and  another^  as^ 
signees  of  Prior f  v.  Indett  and  another j 
HbH,  641.    Dallas,  J.  1817. 

And  see  ante.  Bankrupt,  pi.  182. 

3.  Where  trustees  are  bouinl  to  con* 
vey,  it  will  be  presumed  that  a  convey- 
ance has  been  executed.  Doe  d.  Bowers 
man  v.  Syhoumi  2  Esp.  499.  Kenyon, 
C.  J.  1796, 

And  the  court  of  K.  B.  refused  a  rule 
to  set  aside  nonsuit  Ibid,  and  7  T.  R.  2. 

4.  Submitting  to  arbitration  does  not 
make  trustees  personally  liable,  unless 
it  be  shewn  that  they  have  assets.  Do' 
VMf  V.  Bidge  and  otherSf  3  Esp.  101. 
£enyoD,  C^  J.  1800. 

Scd  vide  Barry  v.  Rush,  1  T.  R. 
691 ;  Worthhiotan  v.  Barlow,  7  T.  R. 
453. 

5.  Admission  of  assets  by  one  co- 
trustee will  not  bind  the  rest    Ibid. 

And  see  ante.  Executors  and 
ADMINISTRATORS,  B.  (a) ;  B.  (b). 


USE  AND  OCCUPATION. 

A.  Plaintift's  title. 

B.  Nature  op  occupation. 

C.  Evidence. 

A.  Flaintipp's  title. 

1.  Vendee  enters,  and  holds  the  pre- 
mises until  it  is  discovered  that  the 
vendor  has  no  title.  No  action  lies  for 
use  and  occupation,  wUess  the  ocoupa^ 
iion  have  been  beneficial.  Heam  v. 
Tom/tn,  Peake,  192.  Kenyon,  C.  J. 
1793. 

S.  P.  Dig.  12,  6,  65,  7. 

And  see  Kirtland  v.  Pouiuett,  2 
.Taunt.  145 ;  Vendor  and  pur- 
chaser, A.  (a)  3, 

2.  If  the  tenant  abandon  the  premises 
without  notice,  the  landlord  is  not  pre- 
cluded from  recovering  the  subsequent 


lent  by  puttmg  up  a  Ub  at  the  window, 
and  endeavouring  to  procure  another 
tenant  Redpatk  v.  RcAerU,  3  Esp. 
225.     Kenyon,  C.  J.  1800. 

And  see  Phipps  v.  ScnUhorpe,  1  B.  & 
A.  50. 

3.  JMi  for  use  and  occu])ation  may 
be  maintained  by  a  corporation  wgte^ 
gate.  Dean  and  Chapter  of  RoiAester 
V.  Pierce,  1  Campb.  466.  Ellenbo- 
rough,  C.  J.  1808,  and  K.  B.  H.  T. 
1809. 

And  see  Bro.  Corporation,  47. 

Sed  vide  Rex  v.  Chipping  Norton,  5 
East,  239, 42, 3 ;  S.  C.  1  Smith,  502,  3. 

And  see  6  Vin.  Abr.  Corporation,  K. 
41 ;  RexY.  Bigg,  3  P.  Wms.  423,4,5; 
Sav.  20,  pi.  50. 

And  qti.  whether  assumpsit  would  not 
also  lie;  FrevUl  v.  Ewebanche,  1  Roll 
Rep.  82;  Mayor,  Av.  of  London  v. 
Gorry,  2  Lev.  174 ;  S.  C.  1  Vent.  298; 
Barl)er  Suraeont  v.  Pelson,  2  Lev.  252 ; 
Yarborougn  v.  Ba/nk  qf  England,  16 
East,  6. 

4.  Where  the  defendant  has  come 
into  poflsession  under  the  plaintiff,  he 
cannot  resist  the  payment  of  rent  u]^ 
the  ground  of  the  plaintiff's  title  having 
expired,  without  shewing  that  he  has 
disclaimed  holding  under  the  plaintiff, 
and  has  re-entered  under  a  new  land- 
lord. Balls  V.  JFestwood,  2  Campb. 
11.    Ellenboiov^h,  C.  J.  1809. 

5.  P.  arg.  Keflw.  65 ;  sed  vide  Co. 
Litt.  41,  b.  note,  237. 

And  see  Co.  Litt  55  b,  notes  372,  3 ; 
SmOh  V  Target,  2  Anst  529;  Johnson 
y.  Atkinson,  3  Anst.  798. 

5.  Submitting  to  a  distress  is  an  ac- 
knowledgment m  the  tenancy.  Ponton^ 
widow,  V.  JoneSi  3  Campb.  372.  Bay- 
ley,  J.  Gloucester,  1813. 

And  see  Co.  Litt  320,  a;  Vaugh.  39, 
Dixon  V.  Harrison. 

6.  Landlord  mortgaged  premises  to 
A«.  and  assigned  equity  of  redemption  to 
B.  who  afterwards  purchased  the  lepl 
estate  from  A.  Held,  that  B.  could 
recover  from  the  tenant  that  part  of  the 
rent  onljr  which  became  due  after  he 
had  acquired  the  legal  estate.  Cobb  v. 
Carpenter,  2  Campb.  13,  n.  Ellenbo- 
rough,  C,  J.  1809. 

And  see  Lamley  v.  Hodgson,  16East, 
99. 
N.  Upon  a  general  reservation  the 
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rent  would  be  payable  al  the  end  of  the 
year.    Latch,  264. 

And  see  Wolferston  v.  Mantoanng, 
Bnnb.  279. 

7.  And  the  tenant  having  been  dis- 
trained upon  by  the  ground  landlord  for 
several  years*  ground-rent,  it  was  held, 
that  he  could  only  set  off  such  part  of 
it  as  accrued  during  the  same  period. 

ihid.    ^  ... 

8.  It  is  no  defence  in  this  action, 
that  the  plaintiff  has  brought  an  ^ect- 
ment  for  the  same  premises,  laying  the 
demise  on  the  day  on  which  the  sup- 
posed tenancy  commenced.    Ibid. 

S.  P.  Anon,  cited  Cowper,  246,  and 
denied  by  Buller,  J.  1  T.  R.  386. 

And  ruled  that  it  would  be  otherwise 
after  a  recovery  in  ejectment.  Birch  v. 
Wright,  1  T.  R.  378,  88. 

And  see  Vid.  Ent.  143. 

9.  Such  a  circumstance  would,  how- 
ever, be  a  ground  of  special  application 
to  the  court.  Co66  v.  Carpenter,  nhi 
tupra. 

And  see  F.  N.  B.  120  H. 

10.  The  tenant  cannot  set  up  a  want 
of  title  in  the  plaintiff,  under  whom  he 
came  injto  possession.  Morqan  v.  Am^ 
hrose,  Esp.  D.  N.  P.  31.  Wihnot,  J. 
Monmouth,  1756. 

S.  C.  Peake's  Evidence,  242. 

11.  It  is  no  defence  that  the  plaintiff 
was  himself  merely  tenant  at  will.  At- 
kinson V.  Pierpoint,  Esp.  N.  P.  D.  30, 
Dennison,  J.  Lincoln,  1775. 

12.  But  he  may  shew  that  the  plain* 
tiff's  interest  has  expired.  Morgan  v. 
Ambrose,  Esp.  D.  N.  P.  3U 

And  see  Co.  Litt.  356,  a. 

B,  Nature  op  occupation. 

13*  A.  lets  to  B«  who  underlets  to 
C.  and  D. ;  A.  gives  notice  to  quit  to 
C.  and  D. :  C.  quits  accordingly,  and 
the  premises  occupied  by  him  lie  vacant 
for  a  year,  after  which  they  are  re-let 
by  B. ;  B.  is  not  liable  to  A.  for  the  rent 
of  the  imoccupied  premises.  Bum  v. 
Phelps,  1  St^k.  94.  EUenborough,  C. 
J.  1815. 

14.  And  semUe,  that  an  eviction 
might  have  been  pleaded  in  r^pect  of 
all  the  premises  demised  to  B.    Ibid, 

15.  Semhle,  that  a  party  entering  under 
a  verbal  agreement  tor  a  lease  to  com- 


mence in  futuro.  is  a  strict  tenant  at  wilf^ 
until  the  period  at  which  the  intendetl 
lea«e  begins  to  run.  De  Medina  r. 
Poison,  Holt,  47.     Gibbs,  C.  J.  1815. 

16.  A  landlord  evicts  the  tenant  from 
parcel  of  premises  let  at  an  entire  rent. 
The  latter  by  quitting  the  residue  is  en- 
tirely discharged.  Smith  v.  Raleigh,  2 
Campb.515.  EUenborough,  C.  J.  18 14. 

17.  But  if  he  continue  in  possession 
he  is  liable  upcm  a  cruantum  meruiL 
Stokes  V.  ^ooper,  3  Campb.  514,  n, 
Dallas,  J.  Worcester,  1814. 

18.  Semhle,  that  an  action  lies  for  the 
rent  of  a  synagogue,  there  being  no 
written  law  prohimting  such  establish- 
ments. Israel  and  others  v.  Simmons,  2 
Stark.  356.    Abbott,  C.  J.  1818. 

19.  Where  premises  are  let  for  the  ex- 
press purpose  of  prostitution,  no  action 
can  be  maintained.  Girardy  v.  Bickard-' 
son,  1  Esp.  13.    Kenyon,  C.  J.  1793. 

S.  P.  Howard  v.  Hodges,  Selw.  67; 
Ace.  Dig.  18.  1.  35.  2. 

Sed  vide  Lhyd  v.  Johnson,  1  Bos*  & 
Pul.  340. 

C.  Evidence. 

20.  Declaration  for  the  use  of  pre- 
mises, situate  in  the  parish  of  A.  in  the 
county  of  B. ;  there  being  no  parish  of 
that  name  in  the  county;  the  misde- 
scription is  fatal.  Wilson  v.  Clark,  1 
Esp.  273.     Kenyon,  C.  J.  1795. 

21.  S.  P.  Guest  V.  Caumont,  3  Campb* 
235.    EUenborough,  C.  J.  1812. 

And  rfee  post.  Variance,  C. 

22.  Where  premises  are  held  under 
an  unstamped  agreement,  the  landlord 
cannot  enter  into  parol  evidence  of  the 
demise.  Brewer  v.  Palmer,  3  Esp.  213, 
Eldon,  C.J.  J800. 

Ace.  Rex  V.  Inhabitants  of  St,  Paul% 
Bedford,  6  T.  R.  452. 

Sed  vide  Ahes  v.  Hodgson,  7  T.  fL 
24L 

And  see  WhiU  v.  Wilson,  2  Bos.  & 
Pul.  118;  Hodges  v.  Drakeford,  1  N. 
R.  272,  3. 

23.  Assumpsit  for  use  and  occux>atioD» 
will  lie  where  there  is  an  ^reement 
under  seal,  if  such  agreement  eontain  no 
words  of  present  demise*  Elliott,  exe- 
cutor of  Thomson,  v.  Rogers,  4  Esp.  59. 
Kenyon,  C.  J.  Maidstone,  1801. 

S.  P.  Bannister  v.  UAome,  PeakeH 
Evid.  242. 
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A.  What  shall  be. 
(ay  Upon  a  loan. 
(b)   Upon  forbearance, 

B.  Securities,  where  void. 

(a)  As  between  the  original  par- 

ties, 

(b)  In  third  kandgy  before  the 

late  statute^ 

C.  Pleadings. 

D.  Evidence. 

A.  What  shall  be. 

(See  the  distinction  between  Usury  and 
Interest^  Appendix  II.) 

A.  (a)  Uponaloan^ 

1.  If  tlie  lender  oblige  the  borrower 
to  take  stock  at  a  rate  exceeding  the 
market  price,  it  is  usury.  Doe  d.  Do- 
vidson  V.  Barnard^  assianee  ofTimmingSy 
1  Esp.  11.     Kenyon,  C.  J.  1793. 

2.  A  country  banker  upon  discounting 
a  billy  makes  a  deduction  for  the  whole 
time  which  the  bill  has  to  run,  and  with- 
out rnquiring  in  what  shape  the  purchaser 
wishes  to  receive  the  balance^  gives  him  a 
draft  on  London  at  three  days  sight  for 
the  amount.  This  is  usury.  Matthews^ 
mi  tanij  v.  GriffiHis  and  others,  Peake, 
200.     Kenyon,  C.  J.  1793. 

3.  It  is  usurious  to  substitute  goods 
for  money  at  an  excessive  value  in  dis- 
comiting  a  bill.  Pratt  v.  Willey,  1  Esp. 
40.     Kenyon,  C.  J.  1793. 

4.  5ecu5,  where  goods  are  taken  at  an 
ascertained  value.    Ibid. 

5.  But  where  it  appears  that  the  de- 
fendant applied  to  the  plaintiff  to  dis- 
count the  bill,  who  refused  to  do  *), 
unless  the  former  would  take  a  picture 
at  1501.  it  lies  upon  the  plaintiff  to 
shew  that  the  defendant  might  have  sold 
it  for  that  sum,  not  that  it  would  be  a 
fair  price  to  a  willing  purchaser.  Dams 
V.  Uardaere,  2  Campb.  375.  Ellenbo- 
roi^h,  C.  J.  1810. 

6.  Where,  however,  the  plaintiff  re- 
fused to  discount  a  bill  unless  the  in 
dorser  would  take  part  in  goods  at  a 
given  pnce,  and  the  latter  readily  ac- 
ceded to  the  proposal,  saying,  that  he 


thbught  he  could  make  a  profit  of  them, 
it  would  be  presumed  that  the  goods 
were  charged  beneath  their  real  value. 
Coombe  v.  Miles,  2  Campb.  553«  El- 
lenborough,  C.  J.  1811. 

7.  An  exorbitant  discount  paid  to  an 
acceptor  to  induce  him  to  pay  the  bill 
before  it  is  due,  is  not  usurious.  Berk' 
ley  (or  Barclay  J  v.  Walmsley,  5  Esp. 
11.     EUenborough,  C.  J.  1803. 

And  the  court  of  K.  B.  refused  a  rule 
to  set  aside  nonsuit.  Ibid,  and  4  East, 
55. 

Cont.  Pothier,  Traite  de  TUsure,  part 
2.  sect.  5.  nmn.  128. 

And  see  ex  parte  Aynsworth,  4  Ves. 
678 ;  HiUchinson  v.  Piper,  4  Taunt.  810 ; 
post,  pi.  11,  15,  20. 

8.  A.  having  a  vested  interest  in  stock 
which  he  cannot  transfer  till  a  future 
day,  sells  his  interest  in  the  principal 
an.d  accruing  dividends,  to  B.  at  a  rate 
much  below  the  current  price.  This 
bareain  is  not  usurious.  Pike  v.  Lecf- 
weU  V.  Ann  Monprivatt,  5  Esp.  164, 
EUenborough,  C.  J.  1804. 

9.  Where  a  factor  advances  the  money 
for  the  purchase  of  goods,  if  besides  in- 
terest for  his  advances,  he  stipulates  for 
a  higher  commission  upon  his  purchases 
than  would  have  been  charged  had  he 
not  furnished  the  money,  the  transaction 
is  usurious.  Harris  avd  another  v.  Bos^ 
ton,  2  Campb.  348.  EUenborough,  C. 
'  1809. 

And  see  Palmer  v.  Baker,  1  M.  &  & 
56. 

10.  A  charge  of  7s.  6d.  per  cent  for 
commission  by  a  discounter  of  bills,  who 
is  put  to  little  trouble  and  no  expense, 
is  usurious.  Brooke,  qui  tarn,  v.  Mid- 
dleton,  1  Campb;  445.  EUenborough, 
C.J.  1808. 

And  the  court  of  K.  B.  refused  a  rule 
for  a  new  trial,  moved  for  on  the  ground 
of  a  supposed  misdirection  to  the  jury. 
Ibid. 

S.  C.  10  East,  268,  not  S.  P. 

Vide  tamen.  Winch  v.  JPcnn,  Bac. 
Abr.  Usury,  C. 

11.  But  a  commission  charged  by  an 
acceptor,  where  no  advance  is  in  con- 
templation, is  not  usurious.  Master- 
man  and  others  v.  Cowrie,  3  Campb.  488. 
EUenborough,  C.  J.  1813. 

And  see  ante,  pi.  7;  post,  pL  15, 
20. 
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12.  In  a  tubsec|uent  action  noon  the 
transaction  stated  in  Brooke  v.  Mtddletan, 
(supra,  pi.  lOy)  where  the  forbearance 
was  laid  to  be  from  tlie  2lst  April,  it 
appeared,  that  one  of  the  notes  was  a 
cheque  which  was  void  from  not  being 
stamped,  but  was  in  fact  paid  by  the 
drawee  on  the  22d.  Held,  that  though 
this  cheque  was  accepted  by  the  bor- 
rower and  his  bankers  as  cash,  it  was  a 
mere  nullity,  that  the  loan  did  not  take 
place  till  the  22d,  and  that  the  variance 
was  clearly  fetal.  Borrodaile,  qyi  tam^ 
V.  MiddUUmy  2  Campb.  53.  £llenbo- 
roi«h,  C,  J.  1809. 

And  see  Hutchhuofiv.  Pipers  4  Taunt. 
810. 

13.  Where  money  is  advanced  upon 
the  security  of  Omnium,  which  is  to  be 
taken  back  by  the  borrower  at  a  fixed 
advance  of  price  at  a  day  certam,  and 
the  difference  in  the  price  exceeds  the 
rate  of  five  per  cent  for  the  period, 
during  which  the  borrower  is  to  retain 
the  money,  the  transaction  is  usurious. 
Smedleyt  qui  tam^  v.  Roberts  cmd  ano- 
tker,  2  Campb.  607.  Ellenborough,  C. 
J.  1811. 

14.  Held,  that  the  conveyance  of 
property  at  12001.  accompanied  with  a 
covenant  to  re-purchase  at  14001.  within 
15  months,  was  not  necessarily  usurious, 
but  that  it  was  a  question  for  the  jury, 
whether  a  loan  or  a  sale  were  the  real 
object  of  the  parties.  Doe,  on  demise 
ojMvlcalfy  v.  Brown  and  {^hers.  Holt, 
m     Gibbs,  C.  J.  1816. 

A.  (b)  Upon  forbearance. 

15.  A  person  accommodating  another 
with  his  acceptance,  cannot,  upon  the 
renewal  of  sum  biUy  make  a  charge  for 
commission  upon  the  first  acceptance. 
He  can  only  take  interest  for  the  time 
during  which  the  debt  will,  by  such 
reneiim,  be  forborne.  Kent  v.  Jjowen^ 
1  Campb.  177.  EUenborough,  C.  J. 
1808. 

Ante,  A.  (a)  11. 

B.  Securities,  where  void. 

B.  (a)  As  between  the  original  parties. 

16.  A  lessee  assigns  his  term  for  9001. 


wiih  power  <^redmnti<mf9xAtLpee$t^ 
rent  the  premises  of  the  assignee  at  701. 
The  assi^ment  is  void.  Doe  d.  Tii^ 
fordy  assignee  ofTrustram^  v.  Chtmbers^ 
genu  one^  4*c.  4  Campb.  1.  EUenbo- 
rough, C.  J.  1814. 

17.  A  note  was  given  by  B.  for  the 
amount  of  money  advanced  by  A.  and 
usurious  interest  was  reserved  by  a  sepa- 
rate instrument  B.  being  taken  in 
execution  on  the  note,  C.  gave  a  new 
security  to  A.  for  the  amount.  Held, 
that  the  consideration  of  the  last  secu- 
rity could  not  be  impeached.  Turner  v. 
Hulme,  4  Esp.  11.  Kenyon,  C.  J.  1801. 

18.  If  a  party  against  whom  an  award 
is  made,  in  consideration  of  forbearance, 
gives  a  bill  for  a  larger  sum  than  that 
which  the  arbitrator  intended  to  lave 
awarded,  the  bill  k  valid.  BameUv. 
Stone,  3  Esp.  209.    Kenyon,  C.  J.  1800. 

19.  If  a  bill  is  drawn  for  the  purpose 
of  efiecting  an  usurious  contract  between 
tbe  acceptor  and  a  stranger  who  under- 
takes to  discount  it,  the  bill  is  void, 
though  the  drawer  be  not  privy  to  such 
contract  Young  and  cmother  y.  Wright, 
1  Campb.  141.  EUenborough,  C.  J. 
1807. 

20.  A.  for  an  extravagant  commis- 
sion, undertakes  to  negotiate  a  biU,  in- 
dorsed in  blank  l^  the  payee,  aiMl  at 
the  request  of  the  party  with  whom  he 
discounts  it,  indorses  the  bill:  this  is 
not  usury,  unless  it  were  originally 
agreed  between  A.  and  the  payee,  th^ 
the  former  should  be  a  party  to  the  in- 
strument Jones  V.  Davison,  Hdt^  256* 
Gibbs,  C.  J.  1816. 

And,  qu<tref  whether  the  transaction 
would  have  been  strictly  usurious,  eveo 
had  the  indorsement  of  A.  formed  part 
of  the  original  arrangement,  there  being 
neither  loan  nor  forbearance  from  him* 

21.  If  upon  the  giving  of  a  biU  of 
exchange  to  secure  previous  advances, 
excessive  interest  is  chareed  upon  the 
advances  by  a  mistake  c?  calculation, 
the  bill  is  available  for  the  sum  which 
is  really  due.  GUtsfurd  v.  Laxng  and 
others,  1  Campb.  149.  Mansfield,  C. 
J.  1807. 

.And  see  Barnes  v.  Hedley,  2  Taunt 
184. 

22.  Held,  that  if  money  be  lent  upon 
an  usurious  contract,  a  promise  to  pay 
the  principal  with  legal  interest^  on  can* 
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cellbg  the  securities  and  remUtiiig  the 
usurious  interest,  is  void.  Barnes  and 
otherSf  exeaUors  of  Wehby  v.  Headley 
and  another^  1  Campb.  157,  190. 
Chambre,  J.  1807. 

And  see  Pickering  v.  Banks,  Forrest, 
72. 

Upon  a  second  issue  out  of  chancery, 
Mansfield,  C.  J.  and  afterwards  the 
court  of  C.  P.  held  the  promise  good. 
2  Taunt.  184. 

23.  But  a  fresh  bill  given  for  the 
amoimt  of  the  principal  and  interest 
upon  a  usurious  contract  is  not  available 
even  for  the  principal  and  simple  inte- 
rest Preston  v.  Jackson,  2  Stark.  237. 
Holroyd,  J.  1817. 

24.  Where  a  bond,  given  for  the  per- 
formance of  an  usurious  contract,  is 
cancelled,  a  fresh  bond  taken  for  the 
principal  and  interest,  after  deducting 
the  payments  illegally  made  on  the 
former  contract,  is  valid.  Wright  v. 
Wheeler,  I  Campb.  165,  n.  Lawrence, 
J.  Worcester,  1799. 

25.  Where  a  bill  is  given  to  secure  an 
usurious  agreement  respectmg  a  valid 
subsisting  debt,  the  security  is  void,  but 
the  original  debt  remains.  Phillips  v. 
Cockayne,  3  Campb.  119.  Ellenbo- 
rough,  C.  J.  1811. 

And  see  Ferrallv.  Shaen,  1  Saund. 
290;  Grmjv.  Fowler,  1  H.  Bla.  465. 

B.  (b)  In  third  hands. 

26.  A  bill  good  in  its  inception,  is  not 
avoided  in  the  hands  of  a  bond  fide  in- 
dorsee, by  an  intermediate  usurious 
transaction.  Daniel  v.  Cartony,  1  Esp. 
274.    Kenyon,  C.  J.  1795. 

N.  And  now  by  58  Geo.  III.  cap.  93. 
it  is  enacted  "  that  no  bill  of  excnange 
or  promissory  note,  that  shall  be  made 
or  drawn  after  the  passing  of  this  act, 
shall,  though  it  may  have  been  given  for 
a  usurious  consideration,  or  upon  a  usu- 
rious contract,  be  void  in  the  hands  of 
an  indorsee  for  valuable  consideration, 
unless  such  indorsee  had,  at  the  time  of 
discounting  or. paying  such  considera- 
tion for  the  same,  actual  notice  that 
such  bill  of  exchange  or  promissory 
note  had  been  originally  given  for  a 
usurious  consideration,  or  upon  a  usu- 
rious contract.'* 

27.  A  valid  bill  is  indorsed  by  A.  the 


payee}  upon  an  usurious  aujreement  to 
D.  who  indorses  for  a  gooa  considera- 
tion to  C*  C.  indorses  to  B.*s  assignees 
in  payment  of  a  debt  due  to  the  estate. 
The  assignees  have  a  good  title  imder 
C.  Parr  v.  Eliason  et  alt.  3  Esp.  210. 
Kenyon,  C.  J.  1800. 

And  the  court  of  K.  B.  discharged  a 
rule  for  setting  aside  a  nonsuit  in  trover. 
Ibid,  and  1  East,  92. 

28.  But  it  was  afterwards  determined 
that  a  plaintiff,  who  must  make  title 
through  a  usurious  indorsement,  could 
not  recover.  Lowes  and  others  v.  Ma^ 
zarredo  and  others,  1  Stark.  385.  El- 
lenborough,  C.  J.  1816. 

And  the  court  made  absolute  a  rule 
for  setting  aside  a  nominal  verdict  for 
the  plaintiff.     Ibid, 

29.  A.*s  promissoiy  note  is  discounted 
at  an  usurious  rate  by  B.  who  indorses 
to  C.  without  notice  of  the  usury.  A. 
gives  his  bond  to  C.  for  the  amount. 
The  bond  is  valid.  Cuthbert,  et  alt.  v. 
Haley,  3  Esp.  22.     Kenyon,  C.  J.  1799. 

And  the  court  discharged  a  rule  for 
entering  a  nonsuit.  Ibid,  and  8  T.  R. 
390. 

S.  P.  Ellis  V.  Wames,  Fra.  Moore, 
752;  S.  C.  Cro.  Jac.  32;  S.  C.  Yelv. 
47 ;  and  see  Robinson  v.  May,  Cro.  £1. 
588. 

30.  The  acceptor  of  a  bill  drawn  in 
pursuance  of  an  usurious  contract,  ac- 
cepts a  second  bill  for  the  purpose  of 
raising  mone^r  to  take  up  tne  former. 
The  second  bill  is  indorsed  by  a  bond 
fide  indorsee  at  the  legal  rate  of  interest. 
The  second  bill  is  not  affected  by  the 
usury  which  attended  the  formation  of 
the  first.  Dagnall  v.  Wylie  and  another, 
2  Campb.  33.  Ellenborough,  C.J. 
1809. 

31.  Accommodation  bills  dratwn  and 
accepted  upon  an  understanding  that  a 
broker  shall  be  paid  10s.  per  cent,  for 
raising  money  upon  them,  are  not  void 
in  the  hands  of  a  bond  fide  indorsee, 
who  advances  the  money  at  legal  dis- 
count ;  though  the  broker  is  punishable 
by  12  Ann,  cap.  16.  s.  2.  for  taking  the 
exorbitant  commission.     Ibid. 

And  the  court  refused  a  rule  nisi  to 
set  aside  a  verdict  for  the  plaintiff^ 
Ibid,  and  11  East,  43. 

And  see  ante^  Statutes,  pL  62. 

32.  Where  A.   affri^  to  advance 
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money  to  B.  upon  a  i^urious  contract, 
which  is  to  be  effected  by  B«*8  procuring 
C.  to  draw  a  bill  to  be  accepted  by  B. 
it  is  immaterial  that  C.  was  originally 
unacquainted  with  the  corrupt  agree- 
ment to  which  the  bill  owed  its  forma- 
tion, and  he  may  avail  himself  of  the 
evidence  of  B.  the  acceptor,  to  prove 
the  usurious  bargain,  in  an  action 
brought  by  an  innocent  indorsee.  Ack" 
land  V.  Pearce,  2  Campb.  599.  Le 
Blanc,  J.  1811. 

C.  Pleadings. 

33.  The  day  on  which  money  is 
averred  to  be  advanced  upon  an  usu- 
rious contract,  is  material,  though  laid 
under  a  videlicet.  Harris^  qui  tam^  v. 
Hudson^  4  Esp.  152.  EUenborough, 
C.  J.  1802. 

34.  A.  ^ves  a  note  to  B.  as  a  colla- 
teral secunty  for  the  debt  of  C.  When 
the  note  becomes  due,  B.  for  a  usurious 
consideration  extends  the  time  of  pay- 
ment of  the  note.  This  may  be  laid  as 
a  forbearance  of  money  lent  by  B.  to  A. 
Manners,  qui  torn,  v.  Postan^  4  £sp. 
240.    Alvanley,  C.  J.  1803. 

And  the  court  of  C.  P.  discharged  a 
rule  for  entering  a  nonsuit.  Ibid,  and  3 
Bos.  &  Pul.  343. 

And  see  JFade  v.  Wils(m,  1  East,  195. 

35.  Money  advanced  in  the  shape  of 
bankers*  cash  notes  does  not  constitute  a 
loan  within ,  the  statute,  12  Ann,  st  2. 
cap.  16.  until  money  is  actually  received 
upon  such  notes,  unless  the  parties  pre- 
viously agree  to  consider  tne  notes  as 
cash.  Therefore  where  the  declaration 
stated  a  forbearance  of  money  from  the 
20th  of  April,  and  it  appeared  that  cash 
notes  were  sent  off  by  tne  post  on  that 
day,  but  that  they  were  not  received  by 
the  borrower  until  the  21st,  it  was  held 
to  be  a  fatal  variance.  nmoJie,  qui  tarn, 
V.  Middletany  1  Caiiii  b.  4  15,  EUenbo- 
rough,  C.  J.  1808. 


D.   EVIDE.XCE. 

36.  In  an  action  for  usury,  an  ad- 
mission by  the  borrower  is  not  evidence 
for  the  de^ndant,  the  lender.  Maugham 
v.  Walker,  Peake,  163.  Kenyon,  C.  J. 
1792. 


37.  But  if  the  borrower*8  testimony 
be  material,  and  cannot  be  obtained  on 
account  of  his  being  abroad,  the  court 
will  grant  a  new  trial.    Ibid, 

S.  C,  and  probably  S.  P.,  alluded  to, 
5  T.  R.  98. 

38.  The  plaintiff  may  produce  the 
writ  to  shew  that  the  action  was  com- 
menced within  the  year,  as  well  after  as 
before  the  objection  is  taken.    Ibid. 

39.  In  an  action  by  indorsee  against 
acceptor,  the  drawer  on  being  released 
by  tne  defendant  is  a  eood  witness  to 
prove  that  he  indorsed  me  bill  upon  a 
usurious  contract  with  the  plamtiflL 
Rich  and  another  v.  Topping,  Peake, 
224,  and  1  Esp.  177.  Xenyon,  C.  J. 
1794. 

40.  S.  P.  ruled  in  Brard  v.  Acker- 
man,  5  Esp.  1 19.  EUenborough,  C.  J. 
1804. 

Ace  Jordaine  v.  Lashbrook,  7  T.  R. 
601,  over-ruling  Walton  v.  Shelley,  1 
T.  R.  296. 

41.  In  a  oui  tam  action,  the  borrower 
may  prove  tne  whole  transaction,  whe- 
ther the  principal  be  paid  or  not.  Smith, 
qui  tam,  v.  Prager,  2  Esp.  486.  Ken- 
yon, C.  J.  1796. 

And  the  court  of  K.  B.  discharged  a 
rule  for  a  new  trial.  Ibid*  and  7  T.  R. 
60. 

42.  Where  usury  is  stated  to  have 
been  committed  in  discounting  the  bill 
upon  which  the  action  is  brought,  and 
another  bill,  in  one  undivided  transac- 
tion, no  parol  evidence  is  admissible  as 
to  the  contents  of  the  latter,  unless  no- 
tice has  been  given  to  produce  it.  Hat- 
tarn  v.  Withers,  1  Esp.  259.  Kenyoo, 
C.  J.  1795. 

43.  The  teikin^  of  one  sum  for  the 
discount  of  two  bills,  will  not  support  a 
charge  of  usury,  unless  both  bilU  be 
given  in  evidence,  or  it  can  be  distin- 
guished how  mach  was  paid  for  the  dis- 
coimt  of  each  particular  bill.    Ibid, 

44.  In  an  action  by  the  indorsee  of  a 
note  against  the  maker,  letters  written 
to  the  latter  by  the  payee  negotiating  a 
usurious  bargain,  are  admissible,  iH 
shewn  by  the  postmark,  or  otherwise, 
to  have  been  contemporaneous  with  the 
making  of  the  note.  Kent  v.  Lowen,  1 
Campb.  177.  EUenborough,  C.  J. 
and  K.  B.  1808. 


USURY.— variance; 


301 


43.  S.  P.  Walsh  v.  Stochdale,  Chitty 
on  Bills,  526.    Abbott,  J.  1818, 

Sed  vide  ante.  Libel,  pi.  59 ;  and 
see  ante.  Insurance,  pi.  236. 


VARIANCE. 
(And  «ee  ante.  Pleading,  B.  (b). ) 

A.  What  shall  be  deemed  matter 

OF  ALLEGATION  REQUIRING  SUB- 
STANTIAL, AND  WHAT  MATTER  OP 
DBSCRIPTION  REQUIRING  STRICT 
PROOF. 

B.  Matter  op  allegation,  where 

SUFFICIENTLY  PROVED. 

C.  Matter  op  description,  where 

SUFFICIENTLY  PROVED. 

D.  Variance,  how  taken  advan- 

tage OP. 

A.  What  shall  be  deemed  mat- 
ter OF  allegation  requiring 
substantial,  and  what  mat- 
ter OP  description  requiring 
strict  PftOOP. 

1.  An  avennent  that  an  issue  was 
joined  is  supported  b^  the  production 
of  an  inclination  containing  two  counts, 
upon  each  of  which  issue  was  separately 
taken.  Rex  v.  Jonesj  Peake,  38.  Ken- 
yon,  C.  J.  1791. 

2.  In  debt  for  using  a  trade  without 
having  served  an  apprenticeship,  the 
whole  time  laid  in  the  declaration  need 
not  be  proved,  provided  it  be  averred 
that  the  defendant  forfeited  40s.  for 
every  month.  Powell^  qui  torn,  v, 
Farmer^  Peake,  57.  Kenyon,  C.  J. 
1791. 

3.  Indictment  under  1 7  Geo.  III.  cap, 
26.  s.  7.  for  taking  a  particular  sum 
exceeding  10s.  percent,  as  brokerage  on 
an  annuity^  The  sum  included  a  de- 
mand for  preparing  the  deeds,  &c.  Held 
to  be  no  variance.  Rex  v.  Gilham^  1 
E«p.  285.     Kenyon,  C.  J.  1795. 

And  the  court  discharged  a  rule  for  a 
new  trial,  on  the  ground  that  the  precise 
quantum  of  excess  was  immaterial.  6 
T.  R.  265. 

4.  Assignees  under  a  joint  commis- 
sion against  A.  and  B.  suing  for  the  debt 


of  A.,  may  describe  themselves  as  the 
assi^ees  of  A.  only.  Harvey  and  others, 
assignees  of  Harvey^  v.  Moraan  and 
another f  2  Stark.  17.  Ellenborough, 
C.  J.  1816. 

5.  A  plaintiff  may  shew  that  he  was 
the  intended  payee  of  a  bill  which  pur- 
ports to  be  payable  to  a  person  of  a  dif- 
ferent name.  Willis  v.  Barrett^  2  Stark. 
29.     Ellenborough,  C.  J.  1817. 

6.  So  upon  nan  est  factum  pleaded  to 
a  bottomry  bond,  it  is  no  defence  that 
the   obligees  are  described  therein  as 

th^  Widow  MoUer  and  Son,"  the 
widow  having  died  before  the  execution 
of  the  bond,  and  the  business  at  the 
time  being  earned  on  by  her  sons,  the 
now  plaintiffs;  it  is  enough  to  prove 
that  tney  are  the  persons  meant  by  the 
description  in  the  (Ktnd.  J.  MoUer  and 
T.  Moller  v.  Lambert,  2  Campb.  548. 
Ellenborough,  C.J.  1810. 

7.  In  an  action  against  the  acceptor 
of  a  bill  signed  A.  and  Co.,  it  may  be 
averred  to  have  been  drawn  by  "certain 
persons,  usins  the  style  of  A.  and  Co.,** 
though  A.  has  no  partner.  Bass  v. 
CHve,  4  Campb.  78.  Ellenborough,  C. 
J.  1814. 

And  the  court  set  aside  a  nonsuit  on 
the  variance.    Ibid,  and  2  M.  &  S.  282. 
And  see  Jenys  v.  Fawler,  2  Stra.  946. 

8.  And  the  declaration  may  proceed 
to  state  that  the  said  persons  so  using, 
&c.'*  indorsed  the  bill.  Shaw  and  ono- 
ther  V.  Farquhar,  Abbott,  C.  J.  Westm. 
1819. 

And  the  court  refused  a  rule  for  a 
new  trial.     15.  R.  T.  T.  1819. 

9.  A  writ  directed  to  the  sheriff  of 
Middlesex  generally,  may  be  stated  to 
have  been  directed  to  A.  and  B.  sheriff 
of  Middlesex.  Batchillor  and  another 
V.  Salmon,  2  Campb.  525.  Ellenbo- 
rough, C.J.  1810, 

And  the  court  refused  a  rule  for  a 
new  trial.    Ibid, 

10.  Trover  against  the  sheriff  for  a 
levy  under  a  fieri  facias  after  an  act  of 
bankruptcy,  the  amount  of  which  had 
been  paid  over  upon  an  indemnit}r,  may, 
in  a  declaration  on  the  indemnity,  be 
d3scribed  as  "  an  action  prosecuted  for 
the  recovery  of  the  said  sum  of  money.'* 
Ibid. 

11.  A  general  averment  that  a  bill 
was  accepted  by  the  defendants,  is  sup- 
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poited  by  eTidenoe  of  an  acceptance  by 
their  authorized  agent  as  follows :  **  for 
A.  B.  and  Co."  J.  S."  Heyi  v.  Hesel- 
tine  OTid  another 9  2  Campb.  604.  El- 
lenboroughy  C.  J.  1811. 

12«  A  declaration  for  penalties  under 
the  lottery  insurance  act,  need  not  state 
that  a  premium  was  paid  to  the  defen- 
dant. Phillips^  qui  torn,  v.  Mendez  da 
CosULy  1  Esp.  59.    Kenyon,  C.  J.  1793. 

13.  Plaintiff  declares  for  the  use  and 
occupation  of  premises  situate  in  the 
pariui  of  A.  there  beingno  such  parish ; 
the  variance  is  fatal.  Wilson  ▼.  Clark, 
1  Esp.  273.     Kenyon,  C.  J.  1795. 

Sed  vide  Frith  v.  Gray,  4  T.  R.  561, 
n. ;  Goodtitle  v.  Walter,  4  Taunt  671. 

14.  An  averment  of  the  issuing  of  a 
latitat  against  **  Francis  J.,  by  the  name 
of  John  J.^  is  not  supported  by  evidence 
of  a  latitat  against  John  J.,  although  the 
bond  was  signed  by  the  principal, 
•*  Francis  J.  arrested  by  the  name  of 
John  J.,"  and  the  debt  and  the  identity 
of  the  party  can  be  proved.  Scandover 
and  otkers  v.  Wame,  2  Campb.  270. 
Ellenborough,  C.  J.  1809. 

15.  Issue  upon  a  prescription  for 
a  several  fishery,  in  four  places, 
in  a  navigable  river.  It  appeared 
that  the  right  extended  to  two  of  the 
places  only,  in  one  of  which  the  tres- 
passes had  been  committed.  It  was 
ruled  that  the  trespasses  not  having 
been  committed  in  the  excepted  places, 
the  variance  between  the  prescription 
and  the  evidence  was  immaterial.  Ro- 
gers  and  another  v.  Allen,  1  Campb. 
3l3.     Heath,  J.  Chelmsford,  1808. 

But  the  court  of  K.  B.  granted  a  new 
trial.    Ibid. 

See  ante.  Custom,  pL  2;  Plead- 
ing, pL  52;  1  Wms.  Saund.  268, 
note  1. 

16.  In  an  action  for  words  spoken  of 
an  attorney,  with  reference  to  nis  con- 
duct in  the  management  of  a  former 
cause,  the  proceedings  in  that  cause 
must  be  strictly  proved.  Parry,  gent, 
one,  frc  v.  Collis,  1  Esp.  399.  Kenyon, 
C.  J.  1795. 

17.  Plaintiff  declares  for  a  penalty  for 
a  fraud  in  the  measure  of  coals  purchased 
by  A.  and  B.  The  contract  of  sale 
appears  to  have  been  made  betvreen  the 
defendant  and  A.,  B.,  and  C,  who 
agreed  to  divide  the  quantity  between 


them.  The  variance  in  the  description 
of  the  contract  is  fatal,  thou^  a  sepa- 
rate delivery  was  made  to  A.  and  B. 
of  their  share.  Parishf  qui  tarn,  v. 
Burwood  et  alt.  5  Esp.  33.  Ellenbo- 
rough, C.  J.  1804. 

18.  S.  P.  ruled  in  Everett,  qui  torn,  v. 
Tindall,  5  Esp.   169.     Ellenborough, 

C.  J.  1804. 

And  see  post.  Vendor  and  pur- 
chaser, A.  (a)  1,  2;  47  Geo.  IlL  s. 
2.  cap.  68. 

19.  Plaintiff  declares  on  a  bill  made 
on  the  3d  February,  though  the  bill  ap- 
pears to  hear  date  on  a  different  day,  it 
need  not  be  shewn  to  have  been  made 
on  the  third.  Coxon  v.  Lyon,  2  Campb. 
3(  \7,  n.    Thompson,  B.  York,  18 10. 

And  see  infra,  C. 

20.  An  allegation  of  a  retainer  **  at 
a  certain  salary,  to  wit,  2501.  per  an- 
num,*' can  be  supported  only  by  proof 
of  contract  for  a  specific  annual  ssuary. 
Preston  v.  ButcJier,  1  Stark.  3.  Ellen- 
borough, C.  J.  1814. 

21 .  Evidence  of  an  agreement  to  take 
on  board  500  quarters  of  wheat,  will  not 
support  a  count  which  set  out  an  agree- 
ment to  take  a  full  cargo ;  though  thb 
quantity  in  fact  amount  to  a  full  cargo. 
Harrison  v.  Wilson,  2  Esp.  708.  Ken- 
yon,  C.  J.  1798. 

22.  Nor  will  such  evidence  support  a 
general  count  for  the  use  and  hire  of  a 
ship.    /6u2. 

B.  Matter  of  allegation,  where 

SUFFICIENTLY  PROVED. 

(And  see  ante.  Usury,  pL  34.) 

23.  Where,  by  an  agreement  for  a 
purchase,  an  appraisement  was  ap- 
pointed to  be  made  on  a  day  certam, 
which  was  afterwards  postponed  by 
consent,  a  declaration  on  the  original 
agreement,  without  noticing  the  altera- 
tion, is  good.  Thresh  v.  Hake,  1  Esp. 
53.     Kenyon,  C.  J.  1793. 

24.  In  an  action  on  a  bond  given  to 
indemnify  B.  and  C.  against  any  ad- 
vances made  by  them  to  A.,  it  is  suffi- 
cient to  prove  that  money  was  advanced 
by  the  house  of  B.,  C,  and  D.,  in  which 

D.  is  merely  a  nominal  partner.  Ro^ 
hert  Harrison,  survimng  partner  cf  'no* 
mas  Harrison,  v.  Fitzhenry,  3  Etp.  238, 
Le  Blanc,  J.  1800. 
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25.  An  allegation  in  the  memorial  of 
an  annuity,  that  the  grantee  paid  the 
purchase  mone'y  to  the  grantor,  is  sup- 
ported by  evidence  of  the  depositing  of 
the  amount  by  the  grantee  at  his  banker's 
in  the  name  of  his  attorney,  to  wait  the 
performance  of  a  condition  on  the  part 
of  the  grantee,  and  its  being  subse- 
quently paid  over  hy  the  aUomey. 
Coare  v.  Gtblet,  4  Esp.  231.  EUenbo- 
rough,  C.  J.  1803. 

S.  a  not  S.  P.  3  East,  461. 

N.  It  does  not  appear  from  the  re* 
port  whether  the  payment  ought  to  be 
considered  as  made  on  the  day  on  which 
thft  money  was  deposited  with  the 
banker,  or  on  that  on  which  it  was  paid 
over  to  the  motor. 

26.  Sembief  that  an  averment  that  J. 
S»  **  was  one  of  the  meters  duly  appotTited 
to  measure  coals  from  ships  m  the 
Thames,"  is  supported  by  evidence  that 
he  was  appointed  deputy  coal-meter  by 
the  principal  coal-meters,  and  approved 
hy  the  city.  Davey  v.  Lowe^  o  Esp. 
70.     Ellenborough,  C.  J.  1803. 

37.  A  bill  was  stated  in  the  declara- 
tian  to  have  been  indorsed  before  it 
became  due ;  it  appeared  in  eviclence  to 
have  been  indorsed  after  it  was  due.  | 
Held,  that  the  variance  was  immaterial. 
Yowng  and  another  t.  Wrights  1  Campb. 
139.     Ellenborough,  C.  J.  1807. 

And  see  Russell  v.  Langstaffe^  Dougl. 
497,  515. 

28.  A.  files  a  bill  in  chancery  against 
B.,  C,  and  D.  In  an  indictment  against 
B.  for  perjury  in  his  answer,  the  bill  is 
described  as  having  been  filed  against  B. 
and  another ;  but  the  penury  is  assigned 
in  a  part  of  the  answer  which  is  material 
between  A.  and  B.  This  is  a  substantial 
statement  of  the  proceedings  within  the 
meaning  of  23  Geo.  II.  cap.  11.  s.  1 ; 
and  it  would  not  have  been  a  material 
variance  if  it  had  been  alleged  that  the 
hill  was  filed  against  B.  only.  Rex  v. 
William  Benson^  2  Campb.  508.  El- 
lenborough, C.  J.  1810. 

29.  An  allegation,  <*  that  there  has 
immemorially  been  a  vestry,  composed 
of  a  certain  number  of  select  persons,'* 
can  be  8up{>orted  only  by  proof  that  the 
▼estry  consisted  of  a  demiite  number. 
Berry  and  another  v.  Banner  andanotherf 
Peake,  156.    Kenyonn,  C.  J.  1793. 

30.  So  where  it  is  averred  that  the 


vestry  consisted  of  a  certain  tekct  num^ 
her  of  persons,  comme  semble.    Ibid. 

31.  SemhUf  that  an  averment  in  a  de- 
claration for  a  malicious  arrest,  that  the 
former  suit  is  at  an  end,  is  not  sup- 
ported by  producing  a  judge's  order  to 
discontinue  on  payment  of  costs,  and 
shewing  that  the  costs  have  been  paid 
accordingly.  Kirk  v.  French^  1  Esp. 
80.     Kenyon,  C.  J.  1794. 

Ace.  Goddard  v.  SmttA,  6  Mod.  261 ; 
S.  C.  Salk.  21;  456;  S.  C.  Holt,  497. 

32.  If  a  party  declare  m  tort  as  the 
proprietor  and  editor  of  a  newspaper, 
which  appears  in  evidence  to  be  edited 
by  a  servant,  under  the  inspection  and 
revision  of  the  plaintiff,  semhle^  that 
the  averment  is  entire,  and  that  the 
plaintiff  cannot  recover  as  proprietor 
pro  tanto»  Heriot  v.  Stuart^  1  Esp.  437. 
Kenyon,  C.  J.  and  K.  B.  E.  1796. 

33.  A  count  for  slander,  where  the 
obnoxious  words  contain  distinct  charges, 
is  supported  ly  proof  of  words  convey- 
ing any  one  of  such  charges.  Flower  v. 
Pedley,  2  Esp.  491.    Eyre,  C.  J.  1796. 

34.  But  it  the  unproved  words  affect 
and  modify  those  which  are  proved,  the 
variance  is  fatal.    Ibid. 

35.  An  averment  that  A.  has  received 
500L  is  not  supported  by  evidence  of 
the  transfer  of  5001.  stock  into  his  name. 
Jones  V.  Brindley,  3  Esp.  205.  Kenyon, 
C.  J.  1800. 

S.  P.  Nightingall  v.  Dmraie,  5  Burr. 
2589;  S.  C.  2  Bla.  684. 

36.  Evidence  that  the  defendant 
made  a  statement  of  facts  amounting  to 
a  tortums  conversion  only,  upon  which  a 
magistrate  issues  a  warrant  m  the  words 
of  the  information,  will  not  support  a 
count  for  imputing  the  crime  of  felony. 
Tempest  V.  Chambers^  1  Stark.  67.  El- 
lenborough, C.  J.  1815. 

37.  So,  though  the  magistrate  cause 
the  plaintiff  to  be  apprehended  on  sus- 
picion of  felony.  Leigh  v.  Webby  3 
Esp.  165.    Eldon,  C.  J.  1800. 

38.  And  sembkf  that  no  action  can  be 
maintained  in  such  case.    Ibid. 

39.  A  surviving  partner  may  declare 
without  naming  the  deceased.  But  if 
goods  sold  by  two  partners  be  described 
as  the  goods  of  tne  survivor,  the  va- 
riance is  fatal.  Ditchhum  v.  Spracklin 
and  others f  5  Esp.  3].  Ellenborough, 
C.  J.  1803. 
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And  tee  Greenwa^  v.  JlomehloWf 
Hardres,  221 ;  ante,  Action,  pi.  33. 

40.  Where  the  defendant  justifies 
under  a  peace  officer^  and  the  person 
appears  to  be  merely  a  patrol  employed 
by  the  parish,  and  not  a  constable,  the 
evidence  does  not  support  the  plea. 
Cliffe  V.  LMemore^  5  Esp.  39.  Ellen- 
borough,  C.  J.  1803. 

41*  A^  averment  that  A.  was  on  a 
particular  day  indehted  to  B.  for  goods 
sold  and  delivered,  is  not  supported  by 
evidence  of  the  delivery  of  goods  upon 
a  contract  for  payment  in  bills  which 
would  not  be  due  on  that  day.  White  v. 
Jofoes,  esq.  Marshal  of  the  iCing^sBeTich, 
5  Esp.  161.  EUenborough,  C.  J.  1804. 

43.  SecuSf  if  it  appear  that  the  ori- 
ginal agreement  was  for  ready  money, 
and  that  the  payment  in  bills  was  an 
accommodation  afterwards  extended  by 
the  vendor.    Ibia» 

And  see  ante.  Agreement,  A.  (a) 
1 ;  Assumpsit,  A.  (a)  1. 

43.  If  the  plaintiff  declare  as  indorsee 
of  a  promissory  note  drawn  by  the  de- 
fendant, payable  to  the  order  of  A.  and 
avers  that  A.  mdorsed  it,  his  ot(m  proper 
hand  being  theretinto  suhscrtbedy  and  the 
whole  note,  when  produced,  appears  to 
be  indorsed  by  B.  per  procuration  for 
A.  the  variance  is  fatal,  as  the  indorse^ 
ment  is  a  material  and  necessary  aver- 
ment, and  if  stated  according  to  the  fact 
would  have  afforded  the  defendant  the 
opportunity  of  shewinj^  that  no  such 
authority  was  given,  wHich  would  have 
been  an  answer  to  the  action.  Levy  v. 
Wilson,  5  Esp.  180.  EUenborough,  C. 
J.  1804. 

44.  But  semhlcf  that  proof  that  a  bill 
was  indorsed  by  an  unauthorized  a^ent 
in  the  name  of  the  principal,  is  sufficient 
to  support  an  averment  of  ati  indorse- 
ment made  by  the  principal,  his  own 
proper  hand  being  thereunto  subscribed ; 
and  that  at  any  rate  the  defendant  can- 
not be  allowed  to  take  the  objection 
after  a  promise  to  pay,  made  with  the 
full  knowledge  of  this  circumstance. 
Helmsley  v.  Loader,  2  Campb.  450. 
EUenborough,  C.  J.  1810. 

45.  Evidence  of  the  improper  stowing 
of  the  defendant's  anchor,  whereby  it 
broke  into  another  vessel  and  damaged 
the  plaintiff's  goods,  will  not  support  a 
count  charging  the  injury  on  the  unskil- 


ful steerage  of  the  defendant's  ship. 
HuUman  v.  Bennett,  5  Esp.  226.  H- 
lenborough,  C.  J.  1805. 

And  the  court  refused  a  rule  for  a  new 
trial.     Ibid.    228. 

46.  An  averment  iYi  an  information 
that  ^^  an  order  was  made  for  the  land- 
ing of  goods  on  a  ouay  or  wharf,'*  is  not 
supported  by  evidence  of  an  order  to 
deliver  "  at  the  king's  warehouse,*' 
though  it  appears  in  evidence  that  the 
warehouse  stands  on  the  quay.  Rex  v. 
Cassano,  5  Esp.  231.  EUenborough, 
C.J.  1805. 

47.  Where  an  indictment  charges  the 
defendant  with  obtaining,  by  fsdse  pre- 
tences, a  sum  of  money,  the  property 
of  A.  and  it  appears  that  the  money  he- 
longed  to  A.'s  servant,  who  was  after- 
wards reimbursed  by  his  master,  the 
variance  is  fatal.  J^fex  v.  Douglm,  1 
Campb.  213.  Ellwiborough,  C.J.  1808. 

48.  But  such  an  averment  is  sup- 
ported by  shewing  that  the  servant  had 
m  his  hands  at  the  time  an  equal  sum 
belonging  to  his  master.     Ibid, 

49.  Declaration  charges  the  defend- 
ant with  committin^^  a  nuisance  to  the 
injury  of  the  plaintiff ^s  reversionary  in- 
terest in  premises,  in  the  occupation  of 
their  tenants.  The  plaintiffs  are  seised 
in  trust  for  the  pansh  of  B. ;  the  pre- 
mises are  occupied  by  paupers,  and  by 
a  parish  officer  appomted  to  take  car« 
of  them.  The  averment  of  tenancy  is 
not  proved.  Martin  and  another  v. 
Gobte,  1  Campb.  320.  Macdonald,  C. 
B.  Horsham,  1808. 

50.  The  omission  of  the  place  of 
payment  contained  in  the  body  of  a 
promissory  note,  is  not  cured  by  an 
averment  that  the  note  was  duly  pre- 
sented. Roche  V.  Campbell,  3  Campb. 
247.     EUenborough,  C.  J.  1812. 

51.  An  outgoing  tenant  cannot 'de- 
clare for  goods  sold,  upon  an  executed 
agreement  to  take  the  nxtures.  Nutt  v. 
Sutler,  5  Esp.  176.  EUenborough,  C. 
J.  1804. 

52.  In  assumpsit  against  school- 
master for  celivering  fireworks  to  plain- 
tiff's son,  his  scholar,  and  suffering  him 
to  retain  them,  contrary  to  defendant's 
duty  and  undertaking,  with  special  da- 
mage, delivery  must  be  proved  as  aver- 
red. Kina  V.  Ford,  1  Stark.  421.  El- 
lenborough,  C.  J.  1816. 
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53.  Where  two  lots  are  told  under  anl 
inclosure  act^  a  declaration  upon  a  sale! 
t>f  .**  divers,  to  wit,  two  lots,  &c.**  is 
bad.  The  agreements  are  separate  both 
in  law  and  fact,  and  cannot  be  stated  as 
one  contract.  James  and  another  v. 
Shore^  1  Stark.  428.  Ellenborough,  C. 
J.  1816. 

54.  And  if  the  commissioners  have 
resold  under  the  conditions,  they  cannot 
recover  upon  the  general  count,  as  for  a 
sale  to  defendant    Ibid. 

55.  Ab  allegation  of  "  a  charge  of 
felony,"  is  supported  by  proof  of  a 
charge  %f(yn  suspicion,  Davis  v.  Noak, 
1  Stark.  377.  EUenborough,  C.  J.  1816. 

And  the  court  discharged  a  rule  for  a 
new  trial.     Ibid. 

56.  In  an  action  against  A.  for  the 
negligence  of  his  waggoner,  an  averment 
th^  the  waggoner  was  employed  by  A. 
is  supported  by  evidence  of  his  being 
employed  by  B.  who  horses  a  different 
part  of  the  same  line  of  road.  Waland 
V.  Elkinsy  1  Stark.  272.  Gibbs,  C.  J. 
1816. 

And  see  ante.  Partner,  pi.  6. 

57.  An  allegation  that  the  plaintiff 
gave  bail  to  the  sheriff  for  his  appear- 
ance at  the  return  of  the  writ,  is  not 
supported  by  eyidence  that  he  paid  the 
debt,  and  101.  for  the  costs,  mto  the 
han^  of  the  sheriff.  He  is,  therefore, 
precluded  from  recovering  for  the  conse- 

•  quential  damage.    Bristow  v.  Haywood^ 
4Campb.213.  Ellenborough,  C.J.  18 15. 

58.  Declaraticn  against  an  attorney 
for  suffering  A.  to  be  superseded,  averred 
that  A:  was  justly  indebted  to  the  plain- 
ti£  It  was  proved  that  A.  was  a  mar- 
ried woman.  The  variance  was  held 
btaL  Lee  v.  Ayrton^  one^  ^.  Peake, 
119.     Kenvon,  C.  J.  1792. 

59.  In  debt,  gui  tam^  for  settmg  a 
person  to  work  in  the  traide  of  a  sawyer 
who  has  not  served  an  apprenticesmp, 
if  that  business  appears  to  have  been 
merely  auxiliary  to  the  trade  actually 
carried  on,  the  variance  is  fiEitaL  Spen" 
eer,  qui  (am,  v.  Mamn  and  oiherSf  5  £sp. 
110.    Ellenborough,  C.  J.  1804. 

60.  But  sembl^^  that  a  mere  misde- 
cription  of  the  trade  of  the  party  who 
sets  the  unqualified  person  to  work,  is 
immaterial.    Ibid. 

And  see  Beach  v.  Tumer,  4  Burr. 
2449. 


C.  Matter  of  description,  where 

SUFFICIENTLY  PROVED. 

(And  see  post.  Venue,  pi.  2 ;  Waste, 
pi.  5.) 

61.  Where,  in  a  declaration  for  a 
false  return,  the  plaintiff  sets  out  a  judg- 
ment to  recover  two  distinct  sums,  and 
the  record  when  produced  appears  to  be 
a  judgment  for  three  distinct  sums,  semhle, 
that  the  omission  is  no  ground  of  non- 
suit. Phillips  V.  Earner  et  alt,  sheriffs 
of  London,  1  Esp.  355.  Kenyon,  C.  J. 
1795. 

62.  The  omission  of  a  party's  addi- 
tion, (the  younger,)  is  not  a  htal  mis- 
recital  of  a  record,  where  it  gives  rise 
to  no  ambiguity.  ATney  v.  Long,  1 
Campb.  15,  and  6  Esp.  116.  Ellenbo- 
rough, C.  J.  1807. 

^.  If  a  declaration  describe  a  writ  as 
having  issued  against  *'  M.  B."  and  it 
appear  to  have  been  issued  against  *^  M. 
B.  spinster,*'  the  variance  is  immaterial. 
SecuSi  if  the  writ  be  against  **  M.  B." 
and  the  declaration  describe  it  as  having 
issued  against  "  M.  B.  spinster." 
Brown  v.  Jacobs,  2  Esp.  726,  7.  Ken- 
yon, C.  J.  1799. 

64.  An  averment  that  it  was  ordered 
by  a  bye-law  that  there  should  be  a 
court  consisting  of  certain  officers,  is 
supported  by  evidence  of  a  law,  enacting 
that  these  officers  should  be  sufficient  to 
constitute  the  court.  Rex  v.  Campbell, 
1  Campb.  91.  Ellenborough,  C.  J. 
1807,  and  K.  B.  1808. 

65.  In  an  action  for  not  accepting  the 
assignment  of  a  shop,  and  taking  goods 
at  a  valuation,  the  declaration  stated 
that  the  plaintiff  was  possessed  of  pre- 
mises/or  the  remainder  of  <i  certain  term 
of  years,  which  he  agreed  to  assign  to 
the  defendant.  It  appeared  that  th^ 
plaintiff  was  merely  lessee  from  year  to 
year,  with  a  promise  of  a  term  for  14 
years.  Held,  that  the  legal  estate  of  the 
plaintiff  was  sufficient  to  support  the 
averment  in  the  declaration.  Botting  v. 
Martin,  1  Campb.  317.  Ellenborough, 
C.  J.  1808. 

66.  In  an  action  brought  by  Eliza" 
beth  H.  the  record  of  a  judgment  in  the 
mayor's  court  was  product,  in  which 
the  now  defendant  was  garnishee,  and 
Eliza  H.  was  defendant.  But  it  ap- 
pearing that  the  plaintiff's  attorney,  in 
I      A.  - 
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the  present  suit,  had  called  her  Eliia  H. 
It  was  held  to  be  no  Tariance.  H^txham 
V.  Smithy  2  Campb.  21.  Ellenborough, 
C.  J.  1809. 

G7.  In  an  action  by  C.  and  D.  as  as- 
sip^nees  of  A.  a  notice  entitled  •*  in  an 
action  between  C.  and  D.,  assignees  of 
A.  and  B.,*'  &c.  is  inoperative,  Harvey 
V.  Morgan^  uhi  supra^  pL  4, 

And  the  court  refused  a  rule  for  a 
new  trial.     2  Stark.  19. 

68.  The  words  "  accepted  on  myself, 
payable  everywhere,**  inserted  in  the 
margin  of  a  promissory  note,  payable 
seven  days  aher  sight,  are  not  to  be 
declared  upon  as  part  of  the  original 
instrument,  thoueh  contemporaneous  in 
point  of  fact.  Splitgerher  v.  Xo/m,  1 
Stark.  125.     Ellenborough,  C.  J.  1815. 

69.  Declaration  stated  that  the  de- 
fendant had  preferred  an  indictment 
against  the  plaintiff,  charging  her  with 
having  feloniously  stolen  three  promis- 
sory notes.  The  mdictment,  when  pro- 
duced, was  found  to  charge  the  plaintiff 
with  having  stolen  the  notes  in  a  dweU 
ling  house,  ]t  was  urged  that  the  in- 
dictment proved  the  allegation  and  more, 
and  that  upon  an  indictment  so  framed, 
the  plaintiff  might  have  been  convicted 
of  the  simple  grand  larceny.  The  coimt 
was  held  bad.  Graham,  B.  Bristol, 
Summer  Assizes,  1819. 

70.  The  plea  of  not  guilty  to  an  in- 
formation in  the  exchequer  for  receiving 
run  eoods,  puts  in  issue  only  the  facts 
which  form  the  gist  of  the  action ;  and 
where  an  indictment  for  perjury  com 
mitted  at  the  trial  of  the  information, 
avers  that  issue  was  joined  upon  facts, 
some  of  which  were  merely  laid  as  in- 
ducement, tl\pugh  necessary  to  be  proved 
at  the  trial,  the  variance  is  fatal.  The 
King  v.  Richard  Hawkins,  Peake,  8. 
Buller,  J.  1790. 

71.  Declaration  for  not  removing 
goods  in  a  reasonable  time.  Contract, 
to  remove  m  a  month.  The  variance 
is  fataL  Hore  v.  Milnetf  Peake,  42,  a. 
:Kenyon,  C.  J.  1797. 

72.  Semhky  that  the  mis-spelling  of  a 
name  in  setting  out  a  record  is  fatal, 
though  the  words  be  idem  sonantia; 
secus  upon  a  plea  in  abateni^t.  Brown 
V.  Jacobs,  gent,  2  Esp.  726.  Kenyon, 
C.  J.  1799. 

And  see  Dickenson  v.  Bowes^  16  East, 


110;    JhiAol  IF.   fienwttto,  2  Taunt 
401. 

73.  A  count  for  not  taking  away  goods 
according  to  conditions  of  sale,  one  of 
which  was  stated  to  be  the  payment  of 
"  1.*'  omitting  the  sum,  which  ap- 
pears in  evidence  to  have  been  101.  is 
Dad.  Mertens  v.  Adcock,  4  Esp.  251. 
Ellenborough,  C.  J.  1803. 

And  see  Samon  v.  Pitt,  Cro.  El.  432; 
S.  C.  5  Co.  77,  b ;  Martham  v.  Jemx, 
Yelv.  97,  8 ;  ante.  Deed,  pi.  3,  12. 

74.  Declaration  for  an  escape  averred 
that  J.  S.  was  brought  by  habeas  corpus 
before  a  judge  of  K.  B.  who  committed 
him  to  the  custody  of  the  marshal,  *'  as 
by  the  said  writ  of  habeas  corpus,  and 
the  return  thereof,  and  the  said  commit- 
ment thereon,  now  remaining  in  the  said 
courty  more  fully  appears."  Held,  that 
the  production  oi  the  writ  from  the 
King*s  Bench  prison,  where  it  was  filed, 
would  not  support  the  action.  Turner 
V.  EyleSf  5  Esp.  8.  Alvanley,  C.  J. 
1803. 

And  the  court  of  C.  P.  discharged  a 
rule  for  setting  aside  nonsuit.  Ibid, 
and  3  Bos.  &  Pul.  456. 

Sed  vide  JVigley  v.  Jones,  5  East, 
440;  S.  C.  1  Smith,  458;  1  Wms, 
Saund.  39,  n. 

75.  Plaintiff  declares  for  a  liaise  re- 
turn to  B,Ji,fa,  indorsed  **  to  levy  6001. 
together  vrith  the  sheriff's  poundage, 
officers*  fees,  and  other  legal  diarget 
and  incidental  expenses  attendina  the 
levyj*  The  writ  when  produced  ap- 
pears  to  have  been  indorsed  to  levy 
6001,  together  with  the  sheriff^s  pound- 
age, officers*  fees,  et  ctetera.  ^embie, 
that  the  variance  is  fatal.  Stila  v. 
Rawlins  and  another,  5  Esp.  133.  El- 
lenborough, C.  J.  1804. 

76.  An  agreement  to  deliver  soil, 
cannot  be  declared  upon  as  a  contract 
to  deliver  soil  or  breeze,  if  it  appear  that 
soil  and  breeze  are  different  articles. 
Clark  v.  Manstone,  5  Esp.  239.  Mans- 
field, C.  J.  1805. 

S.  P.  e  converso,  PewM  v.  Porter,  2 
East,  2;  Turner's  case,  Gilb.  Ev.  168; 
13  Ed.  4,  46.  , 

77.  Indictment  for  not  repairing  a 
road  leading  from  A.  to  B.  and  from 
thence  to  (J.  is  not  supported  by  evi- 
dence of  the  non-repair  of  a  direct  road 
firoii^  A.  to  C,|  not  passing  through  B.> 
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Ihoogh  oommumcating  with  it.  Hex  y. 
GrecA  Canfield,  6  Esp.  136.  Ellenbo- 
rough,  C.  J.  Essex,  1810. 

And  see  Philips  y.  Davies,  2  Anst.  572. 

78.  A  notice  of  action  against  a  jus- 
tice of  the  peace,  in  which  the  attorney 
describes  himself  as  of  New  Inn,  Lon- 
don,  instead  of  Westminster^  is  insuffi- 
cient. Stears  v.  Smithy  cierk^  6  Esp. 
138.  Ellenborough,  C,  J.  Maidstone, 
1810. 

79.  Declaration  in  covenant  recited  a 
demise  of  premises,  '^  late  in  the  occu- 
pation of  Samuel  R.'*  In  the  lease  it 
stood  *•  Said  R. ;"  and  the  name  was 
not  contracted  either  in  the  indenture  or 
in  the  record.  Held,  a  fatal  variance. 
Bowditch  V.  Mawley^  1  Campb.  195. 
Ellenborough,  C,  J.  1808. 

And  see  Pitt  v.  Green,  9  East,  188. 

80.  Plaintiff  declared  that  he  was 
constable  of  the  parish  of  St  Paul,  Co- 
vent  (jrarJen,  and  that  defendant  as- 
saulted him  in  the  execution  of  his  said 
office.  It  appeared  that  he  had  been 
presented  as  a  fit  person  to  serve  as  one 
of  the  constables  pf  the  parish  of  St.  P, 
C.  G.,  but  that  he  had  been  sworn  in  to 
serve  for  Westminster  gener^ly.  Held, 
a  fatal  variance.  Goodes  v.  WTieailey, 
esq.  1  Campb.  231.  Ellenborough,  C. 
J.  1808. 

81.  An  indictment  for  perjury  in  ar- 
ticles of  the  peace,  exhibited  to  a  ma- 
gistrate,  stated,  that  the  defendant 
swore  **  in  substance  and  effect,"  that 
A.  assaulted  Ijer,  and  at  the  same  time 
threatened  to  shoot  her.  The  word 
•*  time"  appeared  to  have  been  omitted 
in  the  articles.    The  variance  was  held 
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fatal.  Rex  v. 
Campb.  404. 
1808. 

82.  In  such  a  case  the  deposition 
should  be  exactly  set  fbrth  and  the  omis* 
i^on  supplied  by  an  innuendo.    Rid, 

83.  But  where  an  indictment  stated 
that  an  action  was  depending  between 
A.  j>laintiff,  and  B.  defendajit,  and  the 
judgment  produced  began  with  "  B. 
sued  by  the  name  of  C.  was  summoned 
to  answer  A.,"  the  omission  in  the  in 
dictment  of  the  name  by  which  B.  ap- 
peared to  have  been  miscalled  in  tne 
process,  was  held  to  be  immaterial.  Rex 
V.  Windusy  1  Campb.  406,  li.  EUen- 
tKMTongh,  C.J.  1808. 


84.  SmhU,  that  if  A.  B.,  dean  of, 
&c.  and  the  chapter  of  the  same  church, 
declare  for  the  use  and  occupation  of 
lands,  held  by  the  defendant  by  the  per- 
mission of  the  said  dean  and  chapter, 
and  it  appear  in  evidence  that  the  pre- 
mises were  occupied  by  the  defendant 
before  A.  B.  was  dean,  the  variance  is 
fetal,  though  the  insertion  qf  the  name 
of  A.  B.  was  unnecessary.  The  Dean 
and  Chapter  of  Rochester  v.  Pierce,  1 
Campb.  466.  Ellenborough,  C.  J. 
1808. 

Upon  a  morion  to  set  aside  a  nonsuit, 
the  court  of  K.  B.  was  equally  divided. 
Ibid. 

Vide  Doctr.  Plac.  163 ;  1  H.  Bla. 
354 ;  ante,  Abatbmbnt,  pL  7 ;  Bills, 
pi.  320,325;  Penal  action,  pi.  47. 
And  as  to  the  necessity  of  naming  the 
head  of  the  corporation,  see  Co.  Litt. 
3;  Tho.  Co.  JLitt.  ;  Carter  and  Clay- 
cole's  case,  1  Leon.  306,  307;  Dyer, 
86,  a,  b. 

85.  It  is  a  fatal  misdescription  of  a 
trial  at  nisi  prius  to  state,  that  **  at  the 
sitting  at  nisi  prius,  holden  after  Mi- 
chaelmas term,  m  the  45th  ^ear,  &c.  on 
the  29th  day  of  November  m  that  yeac, 
m  the  court  of  hinges  bench,  before  Ed- 
ward Lord  Ellenborough,  then  Lord 
Chief  Justice  of  the  same  court,  the  trial 
came  on  to  be  heard  in  due  course  of 
law  ;*'  as  the  words  in  italics  are  exclu- 
sivelv  applipable  to  a  trial  at  bar,  and 
the  defect  is  not  cured  by  the  general 
averment  with  which  the  sentence  con- 
cludes. Woodford  V.  Ashley,  2  Campb. 
193.    Ellenborough,  C.  J.  1809. 

And  the  conit  refused  a  rule  to  set 
aside  nonsuit.    Hid,  and  1 1  East,  509. 

86y  An  agreement  to  sell  goods  ex- 
pect^ by  the  Fanny  and  Almira,  is 
described  in  the  declaration  as  an  agree- 
ment to  sell  goods  expected  by  the 
Fanny  Almira;  sembk,  that  the  variance 
is  fataL  Boyd  v.  Siffkin,  2  Campb. 
326.     EUenborough,  C.  J.  1809. 

87.  An  averment  in  a  declaration  for 
a  malicious  prosecution,  that  plaintiff 
was  "  acquitted  by  a  jury  in  the  court 
of  our  lord  the  king,  before  the  king 
himself,  at  Westminster  before  the  chief 
justice,  and  discharged  thereupon  by  the 
court,*  *  is  not  pioved  by  a  record,  starina 
that  the  trial  took  place  before  the  chief 
justice  at  nisi  prius,  and  that  the  plaija^ 
^   X  2 
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tiff  was  discharoed  by  the  court  in 
bank.  Woodfom  v.  AmUy^yhi  iwpra. 
And  the  court  of  K.  B.  refused  a  rule 
for  a  new  trial.  Attf.  and  11  East, 
508. 

88.  Though  B  comminion  of  bank- 
rupt passes  the  great  seal,  it  does  not 
issue  ouJt  of  ckancety.  And  temhle^  that 
an  aTcrment  to  the  former  effect,  would 
be  fatal.  Poynton  v.  Forster  and  others^ 
3  Campb.  58.  Ellenborough,  C.  J. 
1811. 

89.  An  averment  in  a  declaration  for 
maliciously  suing  out  a  commission  of 
bankrupt,  that  the  commission  was  duly 
stipersededf  is  not  supported  by  pro- 
ducing the  chancellor's  order,  directing 
it  to  ^  superseded.     Ibid* 

And  as  to  the  malice,  see  ante.  Ac- 
tion ON  TUB  CASE,  A.  (g) ;  ihid.  A. 
(h). 

90.  An  undertaking  to  deliver  goods 
to  A.  is  not  proved  by  an  agreement  to 
deliver  goods  to  the  bearer  of  a  receipt 
for  the  goods  given  by  the  defendant. 
Samuel  v.  Darch  and  others^  2  Stark. 
60.    Ellenborough,  C.  J.  1817. 

91.  A  covenant  to  repair,  **  fire  and 
all  other  casualties  excepted,*-  cannot 
be  declared  on  as  a  covenant  to  repair 
generally.  Tempany  v.  Bumandy  4 
Campb.  20.  Ellenborough,  C.  J.  1814. 

And  see  HowellY.  RiSiardsy  11  East, 
633;  Tempest  v.  RawUng,  13  East, 
18, 20.  ^ 

92.  Plaintiff  declares  that  on  such  a 
day  the  defendant  made  his  bill,  hearina 
date  the  same  day  and  .year  as  aforesaiJL 
The  real  date  is  different  The  variance 
is  fatal.  Anon.  2  Campb.  308,  n.  El- 
lenborough, C.  J.  1809. 

S.  P.  Baynham  v.  MatUiews,  Fitzg. 
130. 

93.  Declaratioii  on  policy  **  on 
plaintiff 's  share  of  goods."  The  policy 
was  originally  **  on  |m>fitB  of  goods," 
but  was  enlarged  by  a  marginal  insertion 
with  defendant's  initiais.  Held,  that 
the  orieinal  agreement  need  not  be  set 
in  the  declaration.  Robinson  v.  Tohin^ 
1  Stark.  336.  Ellenborough,  C.  J. 
1816. 

94.  Special  assumpsit  by  landlord 
against  assignees  of  a  bankrupt,  on  an 
agreement  to  pay  10s.  in  the  pound  for 
rent,  due  from  bankrupt  and  themselves, 
it  appeared  that  part  ot  the  consideration 


was  that  plaintiff  should  accept  a  floN  * 
render,  which  was  not  noticed  in  the 
special  count.  Upon  which  omtssion 
the  plaintiff  was  nonsuited.  Dashwood 
V.  Peart  and  Davis.  Sittings  after  H.  T. 
1818.  ' 

95.  In  a  declaration  on  a  bill  of  ex- 
change, the  omission  of  the  word  "  ster- 
ling" is  immaterial.  Glossop  v.  Jacoh^ 
1  Stark.  69.   Ellenborough,  C.  J.  1815. 

S.  C.  not  S.  P.  4  Campb.  227. 

96.  A  British-built  vessel  is  let  to 
freight,  as  <<  the  Swedish  ship,  called 
the  Maria,"  but  is  documented  as  a 
Swedish  ship.  The  freighter  is  unac- 
quainted with  the  circumstances.  He 
cannot  set  up  the  misdescription  as  a 
defence  to  an  action  for  not  loadivjr. 
Reusse  v.  Meyers^  3  Campb.  475.  il- 
lenborough,  C,  J.  1813. 

97.  In  an  action  against  A.  on  a  bond 
declared  upon  as  the  joint  bond  of  A. 
and  B.,  A.  pleads  that  it  b  not  his  deed. 
It  is  only  necessary  to  prove  that  the 
bond  was  executed  by  A.  Middieton  v. 
Sandfordy  4  Campb.  34.  Dampier,  J. 
18lC 

98.  A  joint  and  several  bond  may  be 
declared  on  simply  as  a  joint  bond. 
Middieton  v.  Sandford,  4  Campb.  34. 
Dampier,  J.  1814. 

99.  Notice  of  action  against  a  J.  P. 
under  22  Geo.  II.  (24  Geo.  II.  cap.  44) 
describing  plaintiff^s  attorney  as  of  New 
Inn,  London,  instead  of  New  Inn,  West- 
minster. Held  insufficient.  Siean  v. 
Smith,  derh,  6  Esp.  138.  Ellenbo- 
rough,  C.  J.  Maidstone,  1810. 

And  see  Taylor  v.  Penwicky  7  T.  R. 
635,  n ;  more  fully  reported,  3  B.  ft  P. 
553  (n)  a. 

100.  Declaration,^' torn,  for  insuring 
aparticular  lottery  ticket  at  42L;  pnxx 
that  this  sum  was  paid  as  the  premium 
for  insuring  that  ticket  and  others,  the 
variance  is  fataL  PkilHpSs  qui  tern,  t. 
Mendez  da  Costa^  1  Esp.  59.  Kenyon, 
C.  J.  1793. 

101.  Declaration  for  insuring  a  lottery 
ticket,  without  mentioning  any  pre- 
mium; proof,  that  the  tid»t  was  in- 
sured at  a  certain  premium.  This  is  no 
variance.    Rnd, 

D.  How  TAKBN  ADVANTAGE  OF. 

102.  Where  a  dedaiation  omits  a 
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proviso,  which  goes  in  defeasance  of  the 
covenant  declined  on,  the  defendant 
must  have  oyer  and  d^mun  He  cannot 
take  advantage  of  the  omission  upon 
non  est  factum^  Gordon  v.  Gordon^  1 
Stark.  294.    Ellenborough,  C.  J.  1 816. 

103.  A  defendant  is  not  precluded 
from  insisting  upon  a  variance,  hy  an 
admission  produced  at  the  trial  **  of  the 
due  execution  of  the  deed  mentioned  in 
the  declaration."  Croldie  v*  Shuttle- 
worth,  1  Camph.  70.  EUenborough, 
a  J.  1807. 

104.  SembU^  that  it  would  he  other- 
wise if  the  admission  had  run  **  as 
mentioned  in  the  declaration.**    Ibid. 
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A.  Sale. 

(a)  Entire  contract. 

(b)  Conditional  conirad. 

(c)  Contracty  when  perfect 

(d)  Concealment. 

B.   DSLIVBRY,  WHAT  SHALL  BE. 

C.  Rights  op  vendor. 
p.  Liability  of  vendor. 

£.  Rights  of  vendee. 

F.  Liability  of  vendee. 

G.  Bill  of  sale. 

(a)  Possession  under. 

A.  Sale. 
A.  (a)  Entire  contract. 

1.  Where  three  articles  are  ordered 
from  a  tradesman  at  the  same  time,  at 
separate  prices,  the  purchaser  may  con- 
sider the  contract  as  entire,  wad  may 
refuse  to  receive  one  article  without  the 
rest.  Champion  Y.  Short,  1  Campb.  53. 
EUenboioigh,  C.  J.  1807. 

And  see  Dig.  21,1,34;  Rid.  21,1, 
59,  1;  Ibid.  21,  2,  72;  5  Vin.  Abr. 
511,  515 ;  ante,BiLLS  and  notes,  pi. 
237.  ^ 

2.  But  if  he  accept  one  of  the  articles, 
and  another  be  tendered  without  the 
third,  he  cannot  reject  it,  having  him- 
self severed  the  contract.    Ibid. 

And  see  Dig.  21,  1,  38;  ante. 
Auction,  pi.  8. 


3.  Purchaser  of  lands,  takes  growing 
crops  at  a  valuation.  The  purchaser 
enters,  but  the  seller  can  make  no  title 
to  the  lands.  The  contract  being  entire^ 
the  seller  cannot  maintain  in^ibitatas 
assumpsit  for  the  crops.  Neale  and 
others  v.  Viney,  1  Campb.  471.  El- 
lenboiou^h,  C.  J.  Guildford.  18^8. 

Sed  vide  ante.  Use  and  occupa- 
tion. pL  1. 

4.  Held  that  an  agreement  to  sell 
100  sacks  of  flour,  at  94s.  6d.  per  sack, 
is  an  entire  contract,  and  that  if  nher 
delivery  and  acceptance  of  part,  the 
vendor  refuse  to  deliver  the  remainder, 
he  cannot  recover  the  price  of  the 
quantity  delivered.  Walker  v.  Dixon, 
2  Stark.  281.  Ellenborough,  C.  J.  1817. 

But  the  court  of  K.  B.  set  aside  the 
verdict ;  ex  relatione  Wilde,  of  counsel 
for  the  defendant.  And  see  Appendix. 

5.  Purchaser  of  two  houses  in  distinct 
lots,  may  refuse  to  take  one  house  if 
no  title  can  be  made  to  die  other. 
Chambers  v.  Griffiths  et  alt.  1  £sp.  150. 
C.  J.  1794. 

But  see  Poole  v.  Shergold,  2  Bro.  C. 
C.  118  ;  1  Cox,  273 ;  S.  C.  6  Ves.  ^7^% 
Su|d.  V.  &  P.  5  edit.  247. 

6.  Where  two  lots  are  bought  at  an 
auction  the  agreements  for  each  lot  are 
separate,  and  cannot  be  treated  or  de- 
clared oh  as  one  contract.  James  and 
another  v.  Shore,  1  Stark.  426.  Ellen- 
borough,  C.  J.  1816. 

7.  A.  is  employed  by  B.  to  sell  his 
horse ;  A.  sells  B.'s  horse,  and  another 
belonging  to  C,  at  an  entire  price  to 
D.,  and  warrants  both  horses  sound; 
sever  the  contract,  and  brbg  his  actions 
upon  the  warrants  against  A.  in  respect 
of  the  unsoundness  of  his  horse.  Sy^ 
monds  v.  Carr,  1  Campb.  361.  El- 
lenborough, C.  J.  1808. 

S.  P.  Hort  V.  Dixon,  Selw.  101. 

8.  A  sale  of  coals  to  A.  &  B.  who  agree 
to  divide  the  quantitv  between  them, 
cannot  be  described  m  pleading  as  a 
sale  to  A.,  though  a  separate  delivery 
be  made  to  A*  of  his  share.  Pttrish, 
qui  tarn,  v.  Burwood,  5  Esp.  33.  £1- 
tenboroi^h.  C.  J.  1803.  and  EvereH, 
aui  tarn,  v.  Tindall,  5  Esp.  169. 
Ellenborough,  C.  J.  1804. 

A.  (b.)  Conditional  contract. 

9.  An  agreement  whereby  the  defend- 
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anti  tell  to  the  platntiflT,  a  certain  quan- 
tity of  goods  expected,  by  a  particular 
yedsely  on  arrival^  is  a  ccmditional  con- 
tract dependent  on  the  arrival  of  the 
goods.  No  action  will  therefore  lie  for 
the  non-delivery  of  the  goods  on  the 
arrival  of  the  vessel  in  ballast.  Hawes 
V.  Humble,  2  Camp.  327  n.  Wood,  B. 
LaQcaster,  1809. 

And  see  ante,  Agreement,  pi.  28, 


29. 

10.  Consequently  the  statement  of 
^uch  an  agreement  as  an  undertaking  to 
sell  on  the  arrival  of  the  vessel  is  a  fatal 
misdescription  of  the  contract.  Boyd  v. 
Siffkm,  2  Camph.  326.  Ellenborough, 
(T  J.  1809. 

11.  Where  defendantB  sold  to  the 
plaintiffs  all  the  ^l^mp,  not  exceeding 
300  tons,  which  might  be  loaded  in  a 
certain  vessel  by  the  agent  of  ike  concern^ 
who  shipped  only  71  tons  for  defendants, 
and  filled  up  the  vessel  on  the  account 
of  other  correspondents,  it  was  held, 
that  defendants  were  not  liable  for  the 
non-delivery  of  the  residue  of  the  300 
ions;  liayivard  and  others,  v.  Scouaall 
and  others,  2  Campb.  56.  Ellenbo- 
iough,  C.  J4  1809 

A.  (c)  tlontraci^  when  perfect. 

,  12.  A  broker  sells  goods  for  the 
house  of  A  and  B.,  but  fills  up  the 
bought  note  in  the  namei^  of  A.  and  C, 
(the  former  firm.)  The  purchaser  is 
bound,  unless  he  would  be  thereby 
deprived  of  a  set  off  against  A.  and  C. 
Mitchell  and  others,  v.  LapagCi  Holt 
253.     Gibbs,  C.  J.  1816. 

A.  (d)  Concealment, 

13*.  Vendor  of  ship  sold  "  with  all 
faults"  held  to  be  bound  to  disclose  a 
latent  defect  known  to  himself,  which 
it  was  impossible  for  the  vendee  to  dis- 
cover. Mellish  and  another  v.  Motteux 
and  others,  Peake,  1 15;  Kenyon,  C.  J. 
1792. 

14.  But  in  a  subseqiient  case,  it  was 
held,  that  a  vendor  is  not  liable  under 
such  circumstances,  unless  it  can  be 
shewn  that  he  has  used  sotne  artifice 
for  the  purpose  of  concealing  such  defect 
from  the  vendee.  Baglehole  v.  Walters, 
3Campb.l54.  Ellenborough, C.J.  1812. 

And  see  ante.  Action  on  the  case^ 
t)l.  85; 


15.  In  an  action  for  the  price  of  si 
Claude  nold  to  defendant  to  plaintiff's 
agent,  who  had  refused  to  disclose  his 
principal,  but  knowingly  suffered  de- 
fendant to  buy,  under  the  impression 
that  it  was  the  property  of  another 
person,  the  sale  was  held  bad  on  the 
groimd  of  fraud,  even  though  proved  td 
be  a  real  Claude.  Hill  v.  Chay,  1  Stark. 
434.     Ellenborough,  C.  J.  1816. 

16.  Where  the  conditions  of  sale^ 
provide  that  any  mistake  in  the  parti- 
cular, shall  not  vitiate  the  contract,  such 
stipulation  does  not  extend  to  a  willful 
misdescription  of  the  situation  of  the 
property,  calculated  to  inhance  its  ap- 
parent value.  Duke  of  Norfolk  v. 
Worthy,  1  Campb.  340.  Ellenborough^ 
C.  J.  1808. 

1 7.  Conditions  of  sale  pasted  on  the 
auctioneer's  box,  gives  sumcient  notice 
to  the  buyer,  mesnard  v.  Aldridge,  3 
Esp.  571.     Kenyon,  C.  J.  1801. 

B.  Delivery,  what  shall  sm 
(And  see  ante.  Frauds  statute  of, 

C.  (a);  Stoppage  in  transitu; 
jpost,  F.  (a) ). 

18.  Upon  a  verbal  agreement  for  the 
purchase  of  wine,  the  vendor's  clerk 
cut  the  ispills  from  the  casks,  and  marked 
them  with  the  vendee's  initials  in  the 
presence  of  all  parties.  Held,  that  this 
was  a  sufficient  delivery  to  take  the  sale 
out  of  the  statute  of  frauds.  Anderson 
V.  Scot,  1  Campb.  235,  n*  Ellenbo^ 
rough,  C.  J.  1806. 

19.  But  the  delivery  not  having  been 
perfected,  it  was  held  to  be  no  bar  to  an 
action  for  not  delivering  the  goods  ac- 
cording to  contract.     Aid, 

And  see  Dig.  18,  6,  1,  2.  ApPKNi 
DlX,  VI; 

20.  Where  goods  are  sold,  to  be  paid 
for  in  30  days,  and  if  not  then  removed, 
to  be  liable  to  warehouse  rent,  the  pro- 
perty vests  in  the  purchaser  imm^i- 
ately,  and  remains  at  his  risk,  PhiUi" 
more  and  others,  v.  Barry  and  another, 
1  Campb.  513.  Ellenborough,  C.  J. 
1808. 

Ace.  Elmore  v.  StoTie  1  Taunt.  458. 

21.  But  the  property  in  goods  con- 
tinues in  the  vendor,  whilst  any  thing 
remains  to  be  done  on  his  part  to  as^ 
certain  the  sum  which  he  is  to  leceivi 
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ter  theta.  Zcaury  r.  ^mell  and 
ijmothefj  2  Campb.  240.  Ellenborough, 
C  J.  1809,  and  Mansfield,  C.  J.  1810. 
S.  P.  Dig.  18, 6, 1, 1 ;  and  see  Keilw. 
'77. 

22.  A  delivery  order  lodged  with  the 
warehouseman  is  a  sufl&cient  transfer  of 
the  possession,  although  no  entry  be 
made  in  his  books,  provided  nothing 
remains  to  be  done  to  ascertain  the 
price.  Withers  v.  Lysa  and  oihers^  4 
Campb.  237,  &  Holt,  18.  Gibbs,  C.  J. 
1815. 

23.  But  where  the  goods  are  sold  by 
weight,  the  property  does  not  vest  in  the 
vendee  until  the  weight  has  been  ascer- 
tained, although  the  sale  embrace  the 
whole  ofthe  specific  parcel  of  goods.  Ibid, 

N.  But  semble^  that  where  the  vendor 
is  prevented  from  completing  the  deli- 
very by  the  act  of  the  vendee,  the  pro- 
perty IS  at  the  risk  of  the  latter.  Dig. 
18,  6,  6.  Sed  vide  ante,  Tender,  pi. 
30.  And  see  Rugg  v.  Mtnett,  11  East, 
210;  JFhitehouse  v.  Frost,  12  East, 
614;  JFailace  v.  Breeds^  13  East, 
534. 

24.  A  West- India-Dock  warrant,  in- 
dorsed and  delivered  for  a  valuable  con- 
sideration, passes  the  properly,  so  as  to 
destroy  the  right  of  stopps^e  m  transitu. 
Zwinger  and  another  v.  Samuda^  Holt, 
395.     Park,  J.  1816. 

And  the  court  of  C.  P.  discharged  a 
rule  for  a  new  trial.  H.  T.  1817.   Ibid. 

25.  A.  receives  a  dock  delivery  order 
for  goods  entered  in  the  books  of  the 
West  India  Dock  in  his  name.  A.  upon 
selling  the  goods  to  B.  indorses  the 
order  to  him.  B.  sells  the  goods  to  C. 
on  credit,  and  delivers  the  order.  Held, 
that  on  C.'s  insolvency,  A.  cannot  take 
possession  of  the  goods,  though  they 
continue  in  his  name,  and  the  order  has 
not  been  lodged  with  the  Dock  Conr- 
pany.  Spear  v,  Travers  and  anothtr^  4 
Campb.  251.     Gibbs,  C.  J.  1815. 

26.  Warehouseman  at  the  request  of 
vendor,  gives  a  written  acknowledg- 
ment to  &e  vendee,  that  he  holds  the 
goods  on  accoimt  of  the  latter.  He 
cannot  refuse  to  deliver  thetn,  on  the 
mund  that  by  custom,  the  property 
does  not  vest  m  the  vendee  until  the 
article  is  remeasured,  and  that  the  ven-, 
dor  became  bankrupt  before  any  re-i 
measurement  had  taken  place.    Stonard 


r.  Dunkin,  2  Campb.  344.    EUenbo^ 
rough,  C.  J.  1810. 

27.  A  delivery  at  a  wharf  to  an  un- 
known person  found  there,  is  not  suffi- 
cient to  charge  wharfinger  or  vendee. 
Buckman  v.  Levi,  3  Campb.  414.  El- 
lenborough, C.J.  1813. 

See  Clarke  y.  Jtutchins^  14  East,  475'. 

28.  A  bank  note  is  paid  by  A.  to  B., 
and  by  B.  to  C.  who  presents  it  at  the 
Bank,  where  it  is  stopped.  A.  after 
paying  the  amdunt  lo  C.  cannot  main- 
tain trover  against  the  Bank.  Benjamin 
V.  Bank  of  England^  3  Campb.  417. 
Ellenborough,  C.  J.  1813. 

C.   RI<»Ht9   OP  VENDOR. 

And  see  ante.  Agent,  C.  (a)  pi.  39 ; 
Assumpsit,  pi.  23,  4,  6,  9,  30,  2, 
^  4,5,6.) 

29.  Indebitahis  assumpsit  for  goods 
bargained  and  sold,  will  lie  for  goods 
which  the  vendee  refuses  to  take  on  a 
false  allegation  that  the  quality  is  not 
agreeable  to  the  contract.  Hankey  v. 
Smithy  Peake,  42,  n.  Kenyon,  C.  J.  1 796. 

30.  And  the  plaintiff  is  entitled  to 
recover  the  full  price.     Ibid. 

31.  SecaSy  upon  a  special  count  for 
non-accepttmce.    Ibid. 

32.  DMtatnry  whether  an  importer 
of  hemp  from  Russia,  not  being  a  mem- 
ber of  tne  Russia  company,  can  main- 
tain an  action  against  a  vendee  for  not 
accepting  the  goods.  Gross  and  another 
V.  La  Page,  Holt,  105.  Dallas,  J.  1815. 

33.  Goods  are  sold  to  a  minor  upon 
a  false  and  fraudulent  representation  by 
his  father  that  he  has  relinquished  his 
business  in  favour  of  his  son.  The  father 
is  liable,  either  as  principal  vendee,  ot 
as  partner  with  his  son.  Biddle  and 
Loyd  V.  Emanuel  Levy,  1  Stark.  20. 
Gibbs,  C.  J.  1815w 

34^  After  a  resale^  the  vendor  cannot 
bting  an  action  for  goods  bargained  and 
sold.    Hofe  V.  Miher,  Peake,  42,  a.   • 
Kenyon,  C.  J.  1797. 

35*  But  in  a  subsequent  case  the  re- 
sale was  held  to  be  no  bar  to  the  action, 
though  it  might  perhaps  be  considered 
as  a  wrongful  conversion.  Merteus  v. 
Adcock,  4  Esp.  251.  Ellenborough, 
C.  J.  1803. 

36.  If  the  buyer  neglect  to  remove 
the  goods  within  a  reasonable  time,  the 
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seHer  may  charge  him  with  warehouse 
rent.  Greaves  v.  Ashlin,  3  Campb. 
426.    Ellenborough,  C.  J.  1813. 

37.  Or  he  bring  an  action  for  not  re- 
moving them,  where  he  is  prejudiced  by 
the  delay.     Ibid, 

38.  But  he  cannot  resell  them.  Ibid, 
And   see   Noy's  Maxims,    87,    88; 

Alexander  v.  Comber^  1  H.  Bla.  20; 
Sed  vide  LangfoH  v.  Tiler,  1  Salk.  212. 

39.  Vendor  of  a  term  which  is  stated 
in  the  contract  to  have  one  year  more 
to  run  than  it  has,  may  procure  an  en- 
largemeht  of  the  term  after  he  has 
commenced  an  action  for  the  non-com- 
pletion of  the  purchase,  provided  no 
conveyance  have  oeen  demanded  Thom- 
son v.  Miles,  1  £sp.  184.  Kenyon, 
C.J.  1794.' 

40.  In  an  action  for  not  completing  a 
purchase,  the  vendor  need  not  prove 
the  execution  of  the  deeds  which  form 
his  title.     Ibid. 

41.  Where  goods  are  sold  at  credit, 
and  the  vendor  discovers  that  the  pur- 
chase is  fraudulent,  he  may  sue  the 
vendee  without  waiting  for  the  expira^ 
tion  of  the  credit.  De  Symons  v. 
Minchwick.  1  Esp.  430,  Eyre,  C.  J. 
1795. 

42.  The  obtaining  of  goods  by  a 
party  who  knows  himself  to  be  insol- 
vent, upon  bills  drawn  upon  parties  who 
are  in  the  same  circumstances,  will  not 
render  the  contract  of  sale  void,  unless 
the  purchaser  contrive  the  bills  for  the 
purpose  of  gaining  possession  of  the 
goods.  Noble  v.  Adams,  Holt,  248. 
Gibbs,  C.  J.  1816. 

43.  Upon  an  agreement  to  pay  for 
goods  by  bill  at  two  months,  to  be  given 
at  the  end  of  one,  the  plaintiff  may 
declare  generally  after  the  expiration  of 
the  three  months.  Heron  v.  Granger, 
5  Esp.  219.     Ellenborough,  C.  J.  1 805. 

S.  P.  Brooks  V.  White,  1  N.  R.  330 ; 
Marshall  v.  Poole.  13  East,  98. 

And  see  ante.  Agent;  Set  off, 
pi.  14. 

44.  Goods  are  sold  "  without  re- 
course on  the  buyer  in  case  of  non-pay- 
ment," for  a  bill  which  the  vendee 
knows  to  be  worth  nothing.  The  vendor 
cannot  maintain  assumpsit  for  the  value 
of  the  goods,  but  must  sue  in  tort. 
Read  v.  Hutchinson,  3  Campb.  352» 
Ellenborough,  C.  J.  1813. 


And  see  ante.  Frauds,  statute  of, 
pi.  31. 

45.  Auctioneer  may  sue  the  vendee, 
in  his  own  name,  though  the  name  of 
the  vendor  be  declared  at  the  time  of 
sale.  Atkyns  and  Batten  v.  Amber,  2 
Esp.  493.     Eyre,  C.  J.  1796. 

And  see  Coppin  v.  Craig,  7  Taunt. 
243 ;  Ccmpin  v.  fFalker,  Ibid.  237. 

46.  Where  A.,  a  vendor  re-purchases 
goods  from  B.,  an  insolvent  vendee,  by 
the  intervention  of  C,  in  whose  name 
the  re-purchase  is  effected,  as  for  his 
own  account ;  and  B.  afterwards,  at  the 
request  of  A.,  gives  to  B.  an  order  upon 
C.  for  payment ;  B.'s  assignees  cannot 
recover  the  value  of  the  goods,  unless 
the  re-sale  can  be  shewn  to  have  origi* 
nated  with  B.,  although  A.'s  instruc- 
tions to  C.  were  to  purchase  as  chesjp  as 
he  could,  but  at  all  events  to  purchase, 
and  though  the  price  required  by  B. 
and  acceded  to  by  C.  much  exceeded 
the  market  price.  Harris  and  another, 
assignees  of  Brendan,  v.  Lunell  and 
osiers.    Graham>B.  Bristol,  1819. 

D.   LIABILITY  OF  VENDOR. 

(And  see  ante.  Action  on  the  cas^ 
B.  (f)  ;  Assumpsit,  E.  (c)  (g). ) 

47.  An  action  does  not  lie  against  a 
party  who,  without  being  aware  of  the 
circumstance,  has  sold  a  house  in  which 
some  of  the  flooring  is  rotten.  Bowles -9, 
Adkinson,  Sugden,  V^d.  and  P.  270. 
Kenyon,  C.  J. 

48.  If  the  intended  grantor  of  an 
annuity,  falsely  state  that  there  are  no 
judgments  against  him,  in  consequence 
of  which  the  grantee  does  not  search 
until  the  transaction  is  ready  to  be 
completed,  the  former  is  chargeable 
with  the  expenses  incurred.  C&ore  v. 
Callaway,  1  Esp.  115.  Kenyon,  C.  J. 
1794. 

49.  Semble,  that  where  the  vendor  of 
goods  reselb  them  in  consequence  of 
their  not  being  taken  away»  and  after- 
wards brings  an  action  for^  goods  bar- 
gained ana  sold,  he  is  liable  to  the 
vendee  in  trover.  Mertens  v.  Adcodi, 
4  Esp.  251.     Ellenborough,  C.  L 1803. 

Ante,  pi.  35,  36, 39. 

50.  It  is  no  defence  to  an  action  for 
not  accounting  for  TOods  delivered  to 
the  master  of  a  veatel  to  be  sold  by  him 
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abfoad^  that  they  were  exported  without 
payine  duty;  unless  the  evasion  fonned 
part  (?  the  contract  Cat/m  r.  Bell^  4 
Camph.  183.  EUenhoioueh,  C.  J.  1815. 

51.  The  vendor  of  goods  to  he  loaded 
at  Petershurg  in  a  certain  ship  before  a 
certain  day,  is  not  excused  by  the  goods 
having  been  seized  by  the  Russian  go- 
vernment, whilst  in  lighters  for  the  pur- 
pose of  loading,  and  the  ship^s  having 
been  obliged  to  put  to  sea  to  avoid  an 
embargo.  Splictt  v.  Heath  and  others^ 
2  Campb.  54,  n.  Ellenborough,  C.  J. 
1809- 

52.  Where  goods  are  described  in  the 
sale  note  as  of  a  particular  quality,  it  is 
not  sufficient  to  shew  that  the  quality, 
thoi^h  inferior  to  the  description,  cor- 
responds with  a  sample  previously  de- 
livered to  the  purchaser.  Tye  v.  Fyn- 
moTty  3  Campb.  462.  Ellenborough, 
C.  J.  1813. 

S.  P.  t  converiOf  post.  Warranty, 
pL  6. 

53.  In  avoidance  of  a  sale  made  by  a 
broker,  it  may  be  shewn,  that  by  the 
custom  of  the  trade  the  authority  to  sell 
expires  with  the  day  on  which  it  is 
given.  Dickenson  v.  lAlwaUand  otherSy 
4  Campb.  279;  1  Stark.  121.  Ellen- 
borough,  C.  J.  1815. 

£.  Rights  op  vendee. 

(And  see  ante.  Action  on  the  case, 
B.  (f ) ;  Agent,  A.  8 ;  Assumpsit, 
^  (<^)  (g) »  Interest,  A.  15. 

54.  A  purchaser  may  refuse  to  ac- 
cept a  conveyance  executed  under  s 
power  of  attorney.  Coore  v.  Calhway, 
1  Esp.  115.  Kenyon^  C.  J.  1794,  and 
Richardi  v.  Barton,  1  Esp.  268. 
Kenyon,  C.  J.  1795. 

And  see  Baxter  v.  Lewis,  Forrest,  61. 

55.  A  receipt  signed  "  A.  for  B." 
A.  being  in  fact  only  clerk  to  B.  is  not 
sufficient  to  charge  A.  in  an  action  for 
moneyhad  and  received.  Eddeny.Read, 
3  Cam]^.  339.    Ellenborough,  1813. 

And  see  4  Taunt.  198. 

56.  Where,  by  the  conditions  of  sale 
the  vendor  undertakes  to  make  out  a 

,    good  title  by  a  certain  day,  the  vendee 
IS  not  bound  to  make  any  application  to 
the  vendor  on  the  subject  oefore  that 
day.     Berry  Y.  Young, 
Kenyon,  C.  J.  1788. 


57.  And  if  the  vendor  hi\  then  to 
produce  his  title  deeds,  the  vendee  may 
recover  his  deposit  from  the  auctioneer. 
Ibid. 

58.  The  auctioneer  being  merely  a 
stakeholder,  cannot  discha^  himself 
by  paying  over  the  amount  to  the  ven- 
dor. Jones  V.  Edney,  Sugd.  Vendor 
and  Purchaser,  37*  £llenlx)rough,  C. 
J.  1812. 

S.  C.  not  S.  P. 

And  see  Burrough  v.  Skmner,  5  Burr* 
2630;  Edwards  v.  Hodding,  5  Taunt. 
815;  1  Marsh,  377. 

59.  Assumpsit  lies  for  the  interest  of 
money  procured  to  complete  a  purchase, 
and  the  expenses  of  investigatmg  the 
title,  and  preparing  the  cooveyance, 
where  the  vendor  misrepresents  the 
chmges  affecting  the  estate.  Riduirds 
v.  Barton,  1  Esp.  268.  Kenyon,  C.  J. 
1795. 

60.  S.  P.  Turner  v.  Beauram,  Sag* 
den.  Vendor  &  Purchaser,  209.  EUen^ 
boroueh,  C.  J.  1806. 

And  see  Flureau  v.  ThomhiU,  2  Bla. 
1078 ;  ante.  Assumpsit,  E.  (c). 

61 .  And  if  the  action  be  broii^ht  against 
an  agent  selling  without  suffiaent  autho- 
rity, the  costs  of  a  suit  against  the 
owner  for  a  specific  performance  may 
be  included.  Jones  v.  Dyke  and  odurs, 
Sugd.  V.  &  P.  App.  No.  Vm.  Mac- 
donald,  C.  B.  Hereford,  1807. 

And  see  ante.  Auction,  pL  5,  7. 

62.  But  nothing  is  recovmble  for  the 
loss  of  the  bargain.    Ibid. 

S.  P.  Flureau  v.  TfwmhiU,  2  Bla. 
1078 ;  BrattY.  Ellis,  C.  P.  M.  &  H.  45 
Geo.  Ill ;  Sugden,  Vendor  &  Purchaser, 
App.No.VII. 

d3.  In  an  action  by  the  vendee  to  re- 
cover the  deposit  paid  upon  a  contract 
for  the  purchase  of  an  estate,  the  de- 
fendant may  call  for  a  particular  of  the 
erounds  upon  which  the  plaintiff  consi- 
ders the  contract  as  rescmded.  Squire 
V.  Tod  and  others,  1  Campb.  293. 
Mansfield,  C.  J.  1808. 

64.  But  if  no  such  particular  be  re- 
quired, the  vendee  may  avail  himself  of 
any  objection  at  the  trial,  though  he  may 
previously  have  insisted  upon  one  ob- 
jection only.    Ibid. 

And  see  Colktt  v.  Thompson,  3  Bos. 


2  Esp.  640,  n.  &PuL24a 

I     65,  Contract  for  goods  **  free  on 
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board  a  foreign  tiup,**  the  seller  cannot 
be  required  to  give  an  order  for  trans- 
ferring them  into  the  purchaser's  name 
in  the  warehouse.  Wackerharth  v.  Mas- 
son^  3  Campb.  270,  Ellenborough,  C. 
J.  1812. 

66.  S.  P.  ruled  in  JFetherellv.  Coape^ 
3  Campb.  272,  n.  Mansfield,  C.  J.  1812. 

67',  On  a  sale  in  London  of  goods  at 
sea,  it  is  agreed,  that  if  they  shall  not 
arrive  on  or  before  the  31st  of  Decem- 
ber, the  bargain  shall  be  void :  the  par- 
ties must  be  understood  to  have  had  in 
contemplation  an  arrival  at  London  only. 
Idle  and  others  v.  Tlumiion  and  others^ 
3  Campb.  274.  Ellenborough,  C.  J, 
1812. 

And  the  coort  refused  a  rule  to  set 
aside  nonsuit,    ibtdf. 

69.  Where  an  i^reement  for  sale  is 
unsigned  and  unstamped,  the  purchaser 
may  recover  the  deposit  on  the  common 
counts.  Adams  v.  Fairbain,  2  Stark. 
277.    Abbott,  J.  1817< 

70.  The  execution  of  the  conveyance 
by  the  vendor  is  a  condition  precedent 
to,  and  not  concurrent  with,  the  pay- 
ment of  the  purchase  money.    Ibia. 

N.  In  this  case  an  a!^signment  ^i^  to 
have  been  executed,  not  by  the  vfendor, 
\>Qt  by  a  former  proprietor,  in  whom  the 
legal  estate  remained ;  but  the  decision 
does  not  appear  to  have  been  grounded 
on  the  necessity  of  the  vendor's  com- 
pleting his  own  title. 

71.  Notwithstanding  a  usage  in  the 
master's  office,  for  the  solicitor  of  the 
vendor,  to  procure  the  confirmation  of 
the  sale  of  the  expense  of  the  vendee, 
the  latter  may  employ  their  own  soli- 
'citor.  Devon  and  another  v.  Frtdier^ 
2  Stark.  170.    Abbott,  J.  1817. 

F.  Liability  op  vendes. 

\AikA  see  ante,  Agent,  pi.  5 ;  Assump- 
sit, pi.  23 ;  Bills  and  notes,  pi. 
76,  81;  Carrier,  pi.  33;  Evi- 
DENdE,  pi.  86. 

72.  A  person  treating  for  the  pur- 
V^hase  of  a  lease  described  as  containing 
none  but  the  usual  covenants,  is  not 
bound  to  accept  the  assignment  of  a 
lease  containing  an  unusual  covenant, 
though  such  covenant  appear  to  be  in- 
operative and  bad  in  law.  Hartley  v. 
JPeM^T^sake^l31.  Kei9on,aJ.l792. 

I 


73.  Vendee  eulets  into  possessioii 
and  holds  the  premises  until  it  is  disco- 
vered that  the  vendor  has  no  title.  No 
action  lies  for  the  occupation,  unless  it 
appear  to  have  been  beneficial.  Heam 
and  another  v.  Tomlin^  Peake,  192-. 
Kenyon,  C.  J.  1793. 

S.  P.  Dig.  12,  6,  65,  7. 
And   see    Ktrtland    v.  PounseUy    2 
Taunt.  145. 

74.  Upon  a  sale  of  lands,  it  was 
agreed  tnat  the  purcluiser  should  take 
the  growing  crops  at  a  valuation. 
The  crops  were  valued,  and  the  pur- 
chaser entered,  but  the  seller  could 
make  no  title  to  the  lands.  Held  that 
the  contlract  being  entire,  the  seller 
could  not  recover  in  indebiUUns  assump^ 
sit  for  the  crops.  Neale  and  othm^ 
V.  Finely  1  Campb.  471.  Ellenborough, 
C.  Jw  Guildford,  1808. 

And  see  ante,  A.  (a)  1,  2 ;  Corder  v. 
Drakefordy  3  Tiunt.  32. 

75.  If  an  artist  exhibit  specimens  to 
a  person  who  contracts  with  him  fior  a 
painting  of  a  particular  size  at  a  certain 
price,  and  the  picture  sent  home  is  of 
mferior  execution,  the  vendee  must 
either  return  it  or  pay  the  full  price. 
Grimaldi  v.  JFkUe,  4  Esp.  95.  Law- 
rence, Jk  1802. 

And  see  Hunt  v.  Silky  5  East,  449) 
52;  &  C.  2  Smith,  15;  Baston  v. 
Buttery  7  East,  479;  Taylor  v.  JfJof*, 
1  N.  R.  260 ;   post,  Warranty,  pL 

6y7. 

76.  If  goods,  bought  by  sample,  do 
not  correspond  with  the  sample  exhi- 
bited, the  vendee  is  not  bound  to  com- 
plete the  purchase,  on  being  allowed  a 
compensation  for  the  inferiority  of  the 
bulk  to  the  sample;  notwithstanding 
the  existence  of  an  usaee  in  the  trade  to 
that  effect  Hubert  v.  Shee  and  anothery 
1  Campb.  113.  Ellenborough,  C.  J, 
1807. 

And  see  Parkinson  r.  Lee,  2  East, 
314. 

77.  In  an  action  for  the  price  of 
clothes  ordered  by  the  defendant,  sent 
to  his  house  and  immediately  returned, 
it  lies  upon  the  plaintiff  to  shew  that 
the  articles  were  prepared  agreeably  to 
the  order  given.  Hayden  v.  Hayward^ 
1  Camob.  180.     Mansfield,  C.  J.  1808. 

78.  Where  a  j^urehaser  finds  that 
the  commodity  is  not  according  to  orders 
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knd  is  tmfit  for  ins  purpose,  he  should^ 
immediately  return  it,  or  rive  notice  to 
the  vendor  to  take  it  back.  Fisher  v. 
Sofntida  and  cMothert  1  Campb.  190. 
EUenborough,  C.  J.  1808. 

80.  Where  inferiority  of  quantity  is 
set  up  on  a  defence,  an  offer  to  return 
the  article  must  be  shewn.  Chromng 
and  another  v.  Mendham^  1  Stark.  257. 
EUenborough,  C.  J.  1816. 

8 1 .  Although  the  quality  be  warranted; 
Itopkim  V.  Appeihy^  1  Starke  477.  El- 
lenboTOUfeh,  C.  J,  1810. 

And  &ee  Mitchtna&n  v.  Hewson^  7  T. 
R.  350. 

82.  A  vendee  who  haA  had  an  op- 
portunity of  examining  the  ieirticle  at  the 
time  of  delivery,  cannot  set  up  the  bad- 
ness of  quality  as  a  defence  to  an  action, 
for  the  price.  Bluett  v.  Osborne^  1 
Stark.  384.     EUenborough,  C.  J.  1816. 

And  the  court  refused  a  rule  for  a  new 
trial.     Ibid, 

83.  Nor  if  he  ps^  the  aasount  can  he 
recovclr  it  back.     Ibid* 

84.  Where  goods  are  delivered  of  the 
sort  agreed  upon,  the  price  cannot  be 
recovCTed  bdclc  in  an  action  for  money 
had  and  received,  as  upon  a  total  failure 
t>f  consideration,  although  the  ^oods 
appear  to  be  in  a  very  bad  conditioh. 
and  even  wholly  unfit  for  use.  Fortune 
Vk  Lingham^  2  Campb.  416.  Ellen- 
borough,  C.  J.  1810. 

85.  In  an  action  for  the  nondelivery 
of  goods,  which  were  to  be  paid  for  by 
billy  it  appears  that  the  purchaser  ten* 
dered  his  own  acceptances.  No  evidence 
can  be  received  to  shew,  that  by  bill  is 
meant  an  approved  bilL  HoJ^son  v. 
DavieSf  2  Campb«  530.  EUenborough, 
C.  J.  1810. 

86.  And  semhley  that  even  if  an  ap- 
proved bill  had  been  mentioned  in  the 
contract,  it  must  be  imderstood  only  to 
mean  a  biU  to  which  no  reasonable  ob- 
jection could  be  made,  and  which 
therefore  ouaht  to  be  approved  ;  not  to 
give  the  seller  a  power  of  repudiating 
any  bill  according  to  his  interest  or 
caprice.    Ibid. 

And  see  Adam  v.  Bichards^  2  H: 
Bla.  573 ;  Thirsbv  v.  Helbot,  3  Mod.  273. 

87.  Where  a  broker  Employed  by  A. 
B.  and  C,  to  seUs  goods,  fills  up  the 
bought  note  with  the  names  of  A.  B. 
todC,  (the  former  firm,)  the  purchaser 


is  Hable  to  A.  B.  C,  unkss  he  shew  he 
has  been  prejudiced  or  excluded  from  a 
set  off.  Mitchell  and  others^  v.  Lapage^ 
Holt,  253.     Gibbs,  C.  J.  1816. 

88.  Conditions  of  sale,  pasted  upon 
the  auctioneer's  box,  give  sufficient 
notice  to  the  purchaser.  Mesnard  v. 
Aldridgcy  3  Esp.  271.  Kenyon,  C.  J. 
1801. 

89.  In  an  action  against  the  vendee 
for  not  completing  a  purchase,  the 
vendor  is  not  bound  to  prove  the  execu* 
tion  of  the  deeds  which  constitute  his 
title.  Thomson  v.  MUes^  1  Esp.  184. 
Kenyon,  C.  J.  1794. 

Sed  vide  ante,  TitLB,  pi.  1* 

90.  Purchaser  of  goods  to  be  paid  for 
by  bill  on  agent,  who  has  no  converts 
ible  funds,  is  not  discharged  by  renewal 
of  bill  without  notice.  Clarke  and 
another  V.  NeaUy  3  Campb.  41L  EU 
lenborough,  C.  J.  1813. 

And  see  ante.  Surety,  pU  1. 

91.  Commissioners  under  an  inclo- 
sure,  sold  lots  by  auction  to  A.,  and 
upon  his  refiising  to  complete  the  pur- 
chase, resell  to  B.  They  cannot  stie  A. 
for  lands  bargained  and  sold.  James 
and  another^  v.  Shore,  1  Stark.  426. 
EUenborough,  C.  J.  1816. 

92.  Where  a  public  act  of  parliament 
authorized  -the  granting  of  redeemable 
annuities,  the  purchaser  x»umot  object 
that  the  conditions  of  sale  were  silent  as 
to  the  power  of  redemption.  Coverley 
V.  Burrell,  2  Stiark.  295.  Ellenbo* 
rough,  C.  J.  1817» 

93.  A  warriauit  against  the  felon,  under 
31  EliE.  cap.  12.  sect.  4.  WiU  not  justify 
the  taking  of  the  stoleh  hotse  out  of  the 
hands  of  the  owner.  Josephs  r.  Adkinsi 
2  Stark.  76.  EUenborough,  C.  J.  1817* 

G.  Bill  of  sale. 

(And  see  *ante.  Evidence,  pL  250^ 
251.) 

G.  (a)  Possession  under* 

94.  Where  a  party  takes  possession 
imder  a  bill  of  sale,  but  suffers  the 
vendor  to  continue  selling  the  property 
in  the  usual  way  of  his  trade,  the  pos* 
session  is  colomble,  and  the  bill  of  sal^ 
void.  Paget  et  alt.  v.  Perohard  et  alti 
sheriffs  of  London^  1  Esp.  205.  Kena 
yon,  C.  J.  1795. 
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And  see  Smkh  v.  Ru$9eU,  3  Taunt. 
400. 

97.  Where  the  vendor  remains  in 
possession  jointly  with  the  servant  of 
the  vendee,  the  assignment  is  void  as 
against  creditors,  and  the  goods  may  he 
taken  in  execution.      JFordall  v.  Simith 

and  another,  ^^^VJff  9f  ^^^^^^^^^»  ^ 
Camph.  333.  £uenborough,  C.  J. 
1808. 

98.  But  where  the  trustee  of  the 
separate  estate  of  *a  wife,  purchases 
efkcts  under  an  execution  against  the 
hushand,  the  assignment  is  valid,  al- 
though no  change  of  possession  take 
place.  Croff  v.  CRode,  kmgju^  and 
another,  iheriffi  of  London,  2  Esp.  574. 
Kenyon,  C.  J.  1794. 

And  see  Cadogan  v.  Keitnett,  Cowp. 
432;  Jarman  v.  Wooloton,  3  T.  R. 
618;  Darby  v.  Smith,  8  T.  R.  82 ; 
S.  C.  6  Ves.  488;  Dewey  y.  Bawton, 
6  East,  257;  Hvngerford  v.  Earle, 
2  Vem.  261 ;  S.  C.  Eq.  Ca.  Ahr.  148; 
Fletcher  v.  Lady  Sidley,  2  Vem.  490 ; 
S.  C.  1  Eq.  Ca.  Abr.  148;  Lady  Arun^ 
deUr.  PMPP9,  10  Ves.  139;  Jones  y. 


Dvoyer, 


St,  21. 


99.  If  a  person  not  being  a  creditor, 
take  a  bill  ot  sale  of  goods  sold  under  a 
JL  fa,  he  need  not  take  immediate 
possession.  Kidd  v.  RawUnton,  3  Esp. 
52.    Eldon,  C.  J.  1799. 

And  the  court  of  C.  P.  refused  a  rule 
for  entering  a  nonsuit.  Ibid,  and  2 
Bos.  &  Pull.  59. 

And  see  Leonardo.  Baker,  1  M.  &S. 
251;  BuU  N.  P.  257,  8;  Edwards  v. 
Harben,  2  T.  R.  587,  594;  Pothier, 
Traitfe  du  Contrat  de  Vente,  Part  5. 
chap.  1.  num.  321 ;  1.  4,  6,  6;  Smith 
T.  RMueU,  3  Taunt  400. 


Duncombe,  2  Campb.  3.    EUenborougfa^ 
C.  J.  1809. 

2.  And  if  the  house  be  described 
standing  in  a  particular  pansh,  the 
parish  must  be  considered  as  stated  by 
way  of  venue,  not  of  local  description* 
It  IS  therefore  immaterial  whether  any 
such  parish  exists.    Ibid* 

And  the  court  of  K.  B.  discharged  a 
rule  for  setting  aside  a  verdict  for  the 
plaintiff.    Ibid,  and  11  East,  226 

And  see  Frith  v.  Gray,  4  T.  R.  561 ; 
Drewry  v.  Twiss,  Ibid,  558 ;  Merseu  ^ 
Irwell  Natfigation  Company,  v.  Douglas, 
2  East,  437. 

3.  In  local  actions,  it  is  sufficient 
if  the  venue  be  laid  in  a.  reputed  parish 
which  has  a  church  and  overseers  of  its 
own,  though  the  place  may,  in  strictneas, 
be  only  a  hamlet  Anonymous,  2 
Campb.  5,  n.  EUenborough,  C.  J. 
Hertford,  1809. 

4.  QiMnv,  whether  it  is  necesmry  in 
an  indictment,  to  lay  the  act  in  a  parti- 
cular place  within  the  county.  Chld^ 
smiths  case,  3  Campb.  77.  Lawrence, 
J.  Gloucester,  1811. 

And  see  Co.  Litt  125,  n.  where  the 
affirmative  is  assumed.  Keilw.  33,  b.  34, 
a;  39,  a;  18 Hen.  6.  cap.  12.  F.  N.  B. 
115, 1. 

5.  The  offence  of  driving  a  distress 
out  of  th?  hundred  is  not  complete  un- 
til the  cattle  have  entered  the  second 
hundred.  Therefore,  if  the  latter  be 
situated  in  a  different  county,  the  venue 
must  be  laid  there,  or  the  plaintiff  will 
be  nonsuited  under  21  Jac.  I.  cap.  4.  s. 
1.  Pope,  qui  tarn,  v.  Davies,  2  Campb. 
266.  EUenborough,  C.  J.  Maidstone^ 
1809. 

And  see  Savile,  58 ;  Plowden,  35. 


VENUE. 

A.  Whbbb  laid. 
(And  see  ante,  Bills  and  notbs,334; 
Gamb,  pi.  8 ;  Officer,  pi.  14, 15 ; 
Tidd,  309;  1  Wms.  Saund.  8,  238, 
241,  308.) 

1.  In  an  action  for  designating  the 
plaintiff^s  house  as  a  brothel,  by  siw- 
pending  a  burning  lamp  in  front  of  it, 
the  venue  is  transitory.      Jefferies  v. 


VESTRY. 

A.  GENERAL. 

(a)  How  constituted. 

(b).  Authority  of  general  vestry*^ 

(c)  Proceedings,  how  proved. 

B.   SELECT  VESTRY. 

(a)  How  created. 
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A.  Genbral. 
A*  (a)  How  consHtated, 

1.  The  vicar  is  not  an  integral  part 
f>f  the  vestry,  Mawky  v.  Barhet  et  cUt 
2  Esp.  687.     Kenyon,  C.  J.  1798. 

And  see  SlougJUon  v.  Reynolds^  Ca. 
T.  H.  274 ;  S.  C.  2  Stra,  1045. 

2.  And  an  election  of  churchwardens 
in  his  absence  is  valid.     Ibid, 

S.  P.  Churchwardens  of  Northamp- 
ton's case,  Carth.  118. 

A.  (b)  Authority  of  general  veslry. 

3.  An  order  of  vestry  regulating  the 
mode  of  voting  for  churchwardens,  is 
not  binding  upon  a  subsequent  vestry 
who  may  proceed  to  an  election  without 
noticing  such  order.  Maioley  v.  Barhet 
et  alt.  2  Esp.  687.     Kenyon,  C.  J.  1798 

4.  A  vestry  meeting  has  no  power 
to  rescind  an  election  of  churchwardens 
at  a  preceding  vestry.     lhid» 

A.  (c)  ProceedvigSf  how  proved. 

5.  Where  a  statute  recjuires  previous 
notice  to  be  given,  it  is  sufficient  to 
shew  an  entry  in  the  vestry  book,  pur- 
porting that  the  vestry  was  duly  neld 
m  pursuance  of  notice.  Rex  v.  Martin^ 
2  Campb.  100.  Macdonald,  C.  B. 
Maidstone,  1809. 

And  see  Cox  v.  Copping^  5  Mod. 
296;  Rex  y.  Mothersell,  1  Strange,  93  ; 
Rex  V.  Hostmen  of  Newcastle,  2  Stra. 
1222;  Ibid.  1223,  n;  Rex  v.  Mayor, 
Sfc  of  Liverpool,  4  Burr.  2244^ 

B.  Select  vestry. 

B.  (a)  How  created. 

6.  A  select  vestry  can  only  exist  by 
immemorial  usage.  Berry  and  another 
V.  Banner  and  another^  Peake,  156. 
Kenyon,  C.  J.  1792. 

7«  A  faculty  from  the  bishop  cre- 
ating a  select  vestry  is  void.    Ibid. 

£^6.  see  Daw9on  v.  FowUf  Hardres, 
378;  Butterworth  v.  Walker,  3  Burr. 
1691. 


B. 


WARRANTY. 
Warranty  op  the  quality 

OP  GOODS. 

(a)  What  shall  amount  to  a  taar- 

ranty. 

(b)  Warranty,  when  broken. 

(c)  Remedy  in  case  of  breach  of 

warranty. 

Warranty  op   contingent 

EVENTS. 


A.  Warranty  op  the  quality 

OP  GOODS. 

A.  (a)  What  shall  amount  to  a  warranty. 

1.  A  person  sells  a  horse  as  of  the 
age  stated  in  a  written  pedigree,  de* 
Glaring  that  he  knows  nothing  of  the 
horse  but  what  he  has  learnt  from  the 
pedigree.  This  is  a  warranty.  Dunlop 
V.  Jraugh,  Peake,  123.  Kenyon,  C.  J. 
1792. 

2.  But  setting  the  name  of  an  old 
master  against  a  picture  in  a  sale  cata- 
logue, is  merely  a  representation  of  the 
seUer*s  opinion,  and  no  warranty. 
Jendwine  v.  Slade,  2  Esp.  572. 
Kenyon,  C.J.  1797. 

And  see  ante.  Insurance,  pi.  118  ; 
Pasleyv.  Freenum,  3  T.  R.  51,  7. 

3.  The  law  implies  no  warranty  upon 
an  exchange  of  goods.  La  Neuville 
and  another  v.  Nourse  arid  another,  3 
Campb.  351.  EUenborough,  C.  J. 
1813. 

And  see  post,  A.  (c)  pi.  21. 

4.  Where,  therefore,  a  wine  mer- 
chant exchanges  one  sort  of  wine  with 
a  customer  for  another  which  he  had 
previously  sold  him,  the  customer  is  not 
uable  for  the  deterioration  of  the  returned 
wine,  without  proof  of  an  express  war- 
ranty, or  of  fraud.    Ibid» 

N.  But  it  is  said  that  the  law  implies 
a  warranty  upon  a  sale  of  provisions. 
Keilw.  91,  a. 

5.  Where  goods  are  ordered  of  a 
manufacturer  for  exportation,  and  the 
purchaser  has  no  opportunity  of  seeing 
them  before  they  are  shipped,  there  is 
an  implied  undertaking  on  the  part  of 
the  former  that  they  are  of  a  merchant- 
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able  qtiality.  Laing  and  another  y. 
Fidgeon.andoMotker^  4  Campb.  169. 
Cibtw,  C.  J.  1815. 

6.  Upon,  a  T;vrritten  contract  for  eoods 
of  a  particular  denomiiiatioD,  which  the 
purchaser  has  no  opportunity  of  inspect- 
Hiff,  the  law  implies  a  warranty  of  a 
saleable  article  answering  the  descrip- 
tion  in  the  contract,  but  not  that  the 
goods  shall  correspond  with  a  sample 
shewn  to  the  buyer,  but  not  mentioned 
in  the  contract.  Gardiner  v.  Gray^  4 
Campb.  144.  Ellenborough,  C.  J.  1815. 

S.  P.  e  conversoy  ante.  Vendor  and 
PURCHASER,  pi.  52. 

7.  A  servant  employed  to  sell  a  horse 
has  an  implied  incidental  authority  to 
give  a  warranty  of  soundness;  such  a 
warranty  being  now  usual.  Alexander 
V,  Gibsony  2  Campb.  555.  Ellenbo- 
rough, C.J.  1811. 

S.  P.  Pickering  v.  Busk,  15  East,  38, 
45 ;  Sed  vide  Trufnvell  v.  MiddleUm,  2 
Roll.  Rep.  269,  270,  contra.  And  see 
Strode  v-  Dyson,  1  Smith,  400. 

8.  The  declaration  of  a  servant  em- 
ployed to  sell  a  horse,  is  evidence  to 
charge  the  master  with  a  warranty,  if 
made  at  the  time  of  sale ;  if  made  at 
any  other  time,  the  facts  must  be  proved 
by  the  servant  himself.  Helyear  v. 
Hawke,  5  Esp.  72.  Ellenborough,  C.  J. 
1803. 

And  see  Biggs  v.  Lawrence^  3  T.  R. 
454;  post.  Witness,  A.  (c). 

9.  Where  a  public  act  of  Parliament 
authorizes  the  granting  of  redeemable 
annuities,  the  purchaser  cannot  object 
that  the  conditions  of  sale  were  silent  as 
to  the  power  of  redemption.  Coverley 
V.  Burrell,  2  Stark.  295,  Ellenborough, 
C.  J.  1817. 

A.  (b)   Warranty,  when  broken, 

10.  A  horse  labouring  under  a  tem- 
porary lameness,  occasioned  byaccident, 
and  capable  of  being  speedily  removed, 
is  not  unsound.  Therefore  an  aver- 
ment in  a  declaration,  of  a  general  war- 
ranty of  soundtiess,  is  supported  by 
evidence  of  a  warranty  maoe  with  a 
particular  exception  of  such  temporary 
injury.  Garment  v.  Barrs^  2  Esp.  673, 
Eyre,  C.  J.  1798. 

11.  In  an  action  upon  the  warranty 
of  a  horse,  it  is  not  enough  to  shew  that 


he  is  a  roarer,  as  this  may  be  merely  a 
bad  habit,  or  proceed  from  other  causes 
unconnected  with  his  general  health 
and  activity.  To  prove  a  breach  of 
warranty,  the  roaring  must  be  shewn  to 
be  symptomatic  of  disease  or  infirmity 
in  the  particular  case.  Bassett  v.  CoUis^ 
2  Campb.  523.  Ellenborough,  C.  J. 
1810. 

12.  But  an  infirmity  rendering  the 
horse  less  fit  for  present  use  or  conve- 
niepce,  though  not  of  a  permanent 
nature,  although  removed  after  an  action 
brought,  is  an  unsoundness.  Elton  v. 
Jordan,  4  Campb.  281,  1  Stark.  127. 
Ellenborough,  C.  J.  1815. 

13.  And  it  having  been  proved  that 
roaring  is  a  disorder  of  such  a  nature,  as 
to  incommode  a  horse  very  much  when 
pressed  to  his  speed,  it  was  held  to  be 
an  unsoundness.  Onslow  v.  Eames^ 
2  Stark.  81.    Ellenborough,  C.  J.  1817. 

14.  It  has  been  held  that  an  incipient 
crib-biting  is  no  breach  of  a  general 
warranty.  Broennenhurgh  v.  Haycock^ 
Holt  630.     Burrough,  J.  1817. 


A.    (c)  Remedy  in  case  of  breach  of 
warranty. 


arrayed 


15.  The  vendee  of  a  wj 
horse,  which  proves  to  be  unsoiit|L 
cannot  recover  the  expenses  incur^ 
in  keeping  the  horse,  imless  he  offer  to 
return  the  horse  before  he  brings  the 
action.  Caswell  v.  Coare,  2  Camp.  82, 
Mansfield,  C.  J.  1809. 

And  the  court  of  C.  P.  reduced  a 
verdict  in  which  the  keep  had  been 
included,  contrary  to  the  chief  justice's 
direction  ;  1  Taunt.  566. 

And  see  ante.  Vendor  and  pur- 
chaser, pi.  75 ;  post.  Appendix. 

16.  If  a  warranted  horse  be  kept  a 
considerable  time  after  the  discovery  of 
a  defect,  and  be  spnt  back  in  a  worse 
state  than  he  'Was  in  at  the  time  the 
discovery  was  made,  the  vendee  is  liable 
for  the  full  price,  and  must  resort  to  a 
cross  action  tor  the  breach  of  warranty. 
Curtis  v..  Hannay,  bart.  3  Esp.  82. 
Eldon,  C.  J.  1800. 

And  see  Dig.  21,  1,  25 ;  Gtddes  v. 
Pennington,  2  Dow,  159. 

17.  Where,  by  the  conditions  of  sale^ 
a  horse  ig  to  be  returned  within  twQ 
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days,  if  h^  prove  unsound,  he  cannot 
he  returned  after  the  expiration  of  that 
period,  although  the  auctioneer  may 
not  have  paid  over  the  price  to  his 
employer,  ^esnard  v.  Aldridgef  3 
Esp.  99.     Kenyon,  C.  J.  1801. 

18.  A  party  sued  on  a  warranty  of 
a  horse,  may  call  a  prior  vendor,  who 
sold  with  a  warranty,  to  prove  the 
animal  sound.  Briggs  v.  Cnck,  5  Esp. 
99.     Alvanley,  C.  J.  18Q4. 

19.  A  warranty  of  the  soundness  of 
a  horse  sold,  requires  no  stamp,  it  being 
an  agreement  **  relating  to  tne  sale  of 
goods."  Skrine  v.  Elmore^  2  Campb. 
407.     Ellenborough,  C.  J.  1811. 

20.  S.  P.  said  to  have  been  ruled  in 
Brovon  v.  Frye^  Ibid,  Lawrence,  J. 
Devon,  1809. 

21.  A  party  who  exchai^es  a  watch 
for  goods  falsely  warranted  to  be  silver, 
cannot  maintam  trover  for  the  watch, 
without  shewing  fraud.  Emanuel  y. 
DoM^  3  Campb.  299.  Ellenborough, 
C.  J.  1812. 

Ace.  Power  v.  WelU^  Dougl.  24  n. 

And  see  ante,  A.  (a)  pi.  3,  4 ;  Bills 
AND  NOTES,  pi.  46, 53 ;  Coohe  v.  Mun- 
stone,  1  N.  R.  151. 

22.  It  is  no  defence  in  an  action 
upon  an  express  warranty  that,  accord 
ii^  to  the ,  custom  of  the  trade,   the 

Elaintiff  might,  within  a  limited  time, 
ave  rejected  the  article.  Yeats  and 
another  v.  Pirn  and  another.  Holt,  59. 
Heath,  J.  1815. 

23.  In  a  declaration  for  not  com- 
pleting a  purchase,  the  vendor  need  not 
set  out  a  warranty  contained  in  the  par- 
ticulars of  sale  respecting  a  collateral 
matter.  But  at  the  trial,  such  warranty 
must  be  shewn  to  have  been  complied 
with.  Thomson  v.  Miles^  1  Esp.  184. 
Kenyon,  C.  J.  1794. 

24.  A  warranty  that  an  article  is  of 
particular  description  need  not  be 
proved  otherwise  than  by  the  descrip- 
tion in  the  invoice.  Bridge  v.  Wain,  1 
Stark.  504.     Ellenborough,  C.  J.  1816. 

B.  Warranty  op  contingent 

EVENTS. 

See  ante.  Agreement,  A.'  (b) ; 
Frauds,  sTATUTfe  of,  D;  Insu- 
rance, G ;  Merger,  pi.  1 ;  Ven- 
dor AND  PURCHASER,  pi.  51. 


WASTE. 


A.  What  sha 
B,  Pleadi 

A.  What  shall 

1.  An  action  of  trespass,  or"3if^e 
case,  will  lie  for  voluntary  waste  done 
after  the  expiration^f  a  notice  to  quit. 
Burchell  v.  Homsby,  1  Campb.  360. 
Ellenborough.  C.  J.  1808. 

2.  Tenant  from  year  to  year  cannot 
be  required  to  make  substantial  repairs ; 
he  is,  however,  bound  to  keep  the 
premises  in  tenantable  condition.  Fer- 
guson v.  T :,  2  Esp.  590.    Kenyon, 

C.J.  1799. 

And  see  Co.  Litt.  54,  b. ;  lb.  57,  a  ; 

1  Saund.  323,  a.  (n)  7 ;  J<ynes  v.  Hill, 
7  Taunt.  392 ;  3  Tho.  Co.  Litt.  239. 

3.  Dutch  bams  erected  by  the  tenant 
may  be  removed ;  and  semble,  that  he  is 
not  prevented  from  so  doing  by  an  ex- 
press covenant  to  leave  ail  ouildings 
which  should  be  erected  during  the 
term.  Dean  v.  Allalley,  3  Esp.  11. 
Kenyon,  C.J.  1799. 

See  this  case  observed  upon  in  Elwes 
V.  Maw,  3  East,  47. 

And  see  Naylor  v.  Collinge,  1  Taunt. 
19;  Penton  v.  Robert,  2  East,  88; 
Cullina  v.  Tuffnal,  Bull.  N.  P.  34. 

4.  An  action  will  lie  s^inst  a  tenant 
of  garden  ground,  for  ploughing  up 
strawberry  beds,  although  it  may  be 
usual  for  the  incoming  tenant  to  pay  the 
outgoing  tenant  an  appraised  value,  and 
the  tenant  may  have  paid  the  former 
occupier  accordingly.  Watherell  v. 
Hawells,  1  Campb.  227.  Ellenborough, 
C.  J.  1808, 

And  see  The  Keepers  Sf^.  of  Harrow 
School  V.  Alderton,  2  Bos.  &  Pul.  86. 

B.  Pleadings. 

5.  In  action  for  waste,  remainder 
man  in  tail  male,  declared  as  entitled  to 
a  remainder  '*  in  tail,  to  wit,  to  him 
and  the  heirs  of  his  body,'*  and  was 
nonsuited.      Hardtoick    v.    Thompson, 

2  Wms.  Siund.  252,  c.    Thompson, 
B.  Gloucester,  1799. 

And  see  Ewer  v.  Moile,  Yelv,  140, 1, 
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WATERCX)URSE. 

1.  Twenty  years  exclusive  enjoyment 
of  a  run  of  water  issuing  from  the  groimd 
pn  the  plaintiff's  premises,  gives  him 
an  absolute  right,  even  where  no  grant 
can  in  fact  be  presumed,  the  course  of 
the  water  under  the  defendant's  close 
having  been  recently  discovered.  Bal- 
ston  V.  Bentted^  1  Campb.  463.  Ellen- 
borough,  C.  J.  Maidstone,  1808. 

Ace.  Bealey  v.  Shaw,  6  East,  208, 15 ; 
&  C.  2  Smith,  321 ;  2  Saund.  175,  a. 

And  see  Eldridge  v.  Knotty  Cowp. 
214,  5 ;  CamphellY.  Wilson,  3  East, 
294;  mid  V.  Hornby,  7  East,  195,  9; 
S.  C.  3.  Smith,  244;  Daniel  v.  North, 
11  East,  372;  Reesy.  Lloyd,  Wightw. 
123,9. 

2.  Where  defendant  prescribes  for  a 
water-course,  and  the  plaintiff  traverses 
the  course  of  the  stream,  a  party  claim* 
ing  an  easement  which  depends  upon 
the  course  of  the  water,  is  not  a  com- 
petent witness.  Jehh  v.  Povey,  1  Esp< 
679.     Kenyon,  C.  J.  1798. 

3.  Secus,  where  issue  is  taken  on  the 
right  to  the  easiement  in  the  occupiers  of 
a  particular  tenement.    Ibid. 


WAY. 


(And  see  ante,  Action,  pL  7,  13 ; 
Action  on  the  case,  C.  (a) ; 
TiTHBSy  pi.  5;  Watercourse.) 

1.  A  right  of  way  for  agricultural 
purposes,  will  not  entitle  the  party  to 
use  It  in  respect  of  a  lime  quarry  newl^ 
opened.  Jaduon  v.  Stacey,  Holt,  455. 
Wood,  B.  York.  1816. 

2.  Where  the  borders  of  a  wide  road 
have  been  generally  treated  as  waste 
land,  and  used  as  portion  of  a  neigh 
bourii^  common,  the  owner  of  the 
adjoining  inclosures,  cannot  rely  upon 
his  presumptive  right  to  the  soil  usqtu 
ad  mum  vim,  but  must  produce  some 
eviaence  of  property,  or  act  of  owner- 
ship. Headtam  v.  HedUy^  Holt,  463. 
Bayley,  J.  Durham,  1816. 


WHARFINGER. 

(And see  ante.  Bailment;  Carrier; 
Stoppage  in  transitu,  pi.  11,18, 
20,  21.) 

A.  Liabilities  of. 

1.  Wharfingers  with  whom  goods  are 
deposited  as  in  a  warehouse,  are  not  liable 
for  a  loss  by  fire.  Sidaways  v.  Todd,  2 
Stark.  400.     Abbott,  C.  J.  1818. 

2.  Although  they  charge  rent  for  a 
particular  room,  out  of  which  the  pro- 
perty is  removed  for  their  own  conve- 
nience, comme  semhle.     Ibid, 

3.  But  if  they  have  effected  an  insu- 
rance on  the  goods,  and  recovered  the 
amount,  thev  are  liable  for  money  had 
and  received  to  the  use  of  the  owner. 
Ibid. 

4.  And  a  wharfinger  who  conveys 
good^to  vessels  from  his  wharf,  is  liable 
as  a  common  carrier.  Mooing  v.  Todd, 
and  others,  1  Stark.  72.  Elleuborough, 
C.  J.  1815. 

5.  A  hoyman  using  a  particular 
wharf  is  not  discharged  by  a  delivery  to 
the  wharfinger.  His  responsibility  con- 
tinues until  the  goods  reach  the  con- 
signee, Wardell  v.  Mourillyan^  2  Esp. 
693.     Kenyon,  C.  J.  1798. 

6.  Where  it  is  the  custom  of  whar- 
fingers when  goods  are  to  be  forwarded 
coastwise,  not  to  ship  them  or  chaise 
for  shipping,  but  to  deliver  them  to  toe 
mates  of  the  coasters,  the  responsibili^ 
of  the  wharfinger  ceases  with  the  deb- 
very  to  the  mate,  though  the  goods  aie 
lost  before  they  are  carried  off  the 
wharf.  Cobban  and  another,  v.  Downs, 
5  Esp.  41.    Ellenboioueh  C.  J.  1803. 

7.  A  delivery  at  a  wharf  to  an  utw 
known  person  found  there,  is  not  suffi- 
cient to  charge  the  wharfinger.  Buck' 
man  v.  Levi,  3  Campb.  414.  Ellenbo- 
rough,  C.  J.  1813. 

And  see  ante,  TendeIi,  pi.  4.  37. 
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WITNESS. 


A.  Attendance  of  witnesses. 

(a)  Penalty  fornon^attendance, 

(b)  List  of  witnesses* 

(c)  Protection  of  witnesses. 

(6)  Remedy  for  expenses. 

(e)   Where  evidence  of  declarU" 
tions  admissible. 

B.  Persons   privileoed    from 

EXAMINATION. 

(a)  Husband  and  wife. 

(b)  Arbitrator. . 

(c)  Barrister. 

(d)  Attorney. 

(e)  Members  of  parliament. 

(f)  Public  officers. 

(g)  Parties. 

C.  Interest, 

(a)  Bail. 

(b)  Bankruptcy^  in  questions  of. 

(c)  Bills  and  notes^  in  cases  upon. 

(d)  Creditors. 
|e)  Executors. 

(f)  Informers. 

(g)  Owners  of  stolen  property. 

(h)  Parishioners. 

{[)  Partners     and  joint    tres- 
passers. 

{k)  Privies  in  estate. 

(1)  Servants. 

(m)  Ship-owners  and  masters. 

(n)  Trustees. 

{o)  In  other  cases. 

(p)  Objection^  when  taken. 

(q)  How  repelled. 

(r)  Competency^  how  restored. 

D,  Personal  defect. 

(a)  Crime. 

E.  Examination  of  witnesses. 

(a)  Oath,  how  administered. 

(b)  Declarationsin  articulomortis. 


(c)  Questions  affecttng  the  witness 
personally. 

(d)  Repudiation  of  evidence. 

(e)  Cross  examinxttion. 

(f)  Leading  questions. 

(g)  Assistance  of  papers. 

F.  production  of  papers. 
G.  Subscribing  witness. 

A.  Attendance  op  witnesses. 
A.  (a)  Penalty  for  non-attendance. 

1.  No  action  lies  against  a  witness 
for  not  attending  upon  a  suhpcsna,  un- 
less the  cause  were  called  on,  and  the 
jury  sworn.  Bland  v.  Swafford^  Peake, 
60.     Kenyon,  C.  J.  1791. 

See  HalleU  v.  Mears,  13  East,  15. 

2.  Senible,  that  the  name  of  a  witness 
inserted  in  the  copy  of  the  subpoena  at 
the  time  of  the  service  may  be  inserted 
in  the  original,  when  the  witness  is 
called  upon  this  subpoena.  Wakefield 
V.  Gall,  Holt,  52€.    Gibbs,  C.  J.  1817. 

A.  (b)  List  of  witnesses. 

3.  The  list  of  witnesses  given,  under 
7  Ann.  cap.  21.  s.  14.  to  a  person  in- 
dicted for  high  treason,  properly  de- 
scribes a  party  as  lately  of  such  a  place. 
Rexv.  James  Watson,  2  Stark.  1 16,. at 
the  bar  of  the  court  of  K.  B.  1817. 

4.  But  if,  on  the  voir  dire,  he  ap- 
pears to  Have  had  a  later  residence, 
and  no  endeavour  has  been  made  to 
trace  him,  he  cannot  be  examined.  lb. 

A.  (c)  Protection  of  witnesses. 

5.  Witness  in  attendance  in  town, 
arrested  for  debt,  should  obtain  a  ha- 
beas corpus,  returnable  before  a  judge 
at  chambers  ex  parte.  Tillotson,  1 
Stark.  470.    EUenborough,  C.  J.  1816. 

A.  (d)  Remedy  for  expenses. 

6.  Assignees  may  be  sued  for  expenses 
of  witness  after  allowance  by  the  com- 
missioners. Yarker  v.  Botham  et  alt. 
1  Esp.  64.    Kenyon,  C.  J.  1793. 

7.  Thoi^h  witness  be  a  creditor.  lb. 

8.  And  the  proceedings  under  the 
commission  need  not  be  produced.    lb. 

Y 
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WITNESS. 


A.  (e)  Wher*  dedaratiom  odmiMiible. 

(See  ante.  Agent,  pi.  64 ;  Eyidbncb, 
247,  9,  250, 1,  263,  275,  80, 1, 300, 
1,2;  post  pL  82;  E.  (b) ). 

9.  In  aD  action  for  contribution 
against  a  co-surety,  a  declaration  by  the 
obligee  as  to  the  account  to  which  he 
carried  money  paid  him  by  the  princi- 
pal obli^r  is  not  evidence,  unless  the 
declaration  were  made  at  the  time  of 
payment,  the  obligee  must  be  called. 
Dtenn  v.  Slee,  Holt,  399.  Park,  J. 
1816.  ' 

10.  In  trespass  against  A.  for  enter- 
ing premises  under  pretence  of  a  war- 
rant to  search,  evidence  may  be  given 
of  what  was  said  by  B.,  a  joint  tres- 
passer to  induce  A.  to  join  in  the  tres 
pass.  Godmg  ▼.  Crill,  Ellenborough, 
C.  J.  Sittings  after  M.  T.  1817. 

11.  The  debtor  sends  money  to  the 
house  of  the  creditor.  A  servant  takes 
it  in,  and  returns  it  with  an  answer, 
purporting  to  be  from  the  master.  This 
IS  evidence  to  so  to  a  jury.  Anonymous^ 
1  Esp.  349.     Kenyon,  C.  J.  1795. 

See  Pilktngton  v.  Hastings^  5  Co.  76 ; 
S.  C.  better  reported,  Cro*  El.  813. 

B.  Persons  privileged  prom 

EXAinNATION. 

B.  (a)  Htishand  and  wife. 
(Post,  54,  138, 146, 194 ;  Co.  Litt.  66.) 

12.  Husband  de  fc^cto  may  prove  the 
marriage  illegal,  and  bastardize  the 
issue.  SUmdon  v.  Standon  and  another^ 
Peake,  32.     Kenvon,  C.  J.  1791. 

And  see  SUxnaen  v.  Edwards^  1  Ves. 
Jun.  133,  4;  Dig.  22,  3,  29,  1. 

13.  Admission  by  wife  of  a  debt 
arising  out  of  a  transaction  conducted 
by  her  as  agent  to  her  husband,  is  evi- 
dence gainst  him.  Emerson  v.  Blon^ 
den,  1  &p.  142.    Kenyon,  C.  J.  1794. 

14.  S.  P.  ruled  in  Palethorv  v.  Fur- 
n«A,  2  Esp.  511,  n.    Buller,  J.  1783. 

Sed  vide  Hall  v.  Hill,  2  Stra.  J094. 

15.  In  an  action  by  husband  and  wife 
for  money  due  to  the  latter  dum  sola, 
an  acknowledgment  by  her  since  the 
marriage,  that  the  demand  is  unfounded, 
is  inadmissible.  KeUy  and  wife  v. 
Small,  2  Esp.  716.  Kenyon,  C.  J. 
1799. 


16.  Plaintiff  in  replevin  may  exa- 
mine the  wife  of  the  person  under  whom 
the  defendant  makes  cognizance.  John^ 
son  V.  Mason,  1  Esp.  89.  Kenyon,  C. 
J.  1794.    Post,  pi.  176. 

B.  (b)  Arhitraior. 

17.  Where  a  cause  is  referred,  and 
the  arbitrator  is  empowered  to  examine 
the  parties  and  inspect  their  books,  he 
cannot  disclose  the  result  either  of  the 
examination  or  of  the  inspection,  at  a 
subsequent  trial  between  the  same  par- 
ties. Haherskon  v.  Trotter,  3  Esp.  38. 
Kenyon,  C.  J.  1799. 

B.  (c)  Barrister. 

18.  A  barrister  cannot  be  required  to 
prove  that  a  motion  has  been  made  by 
him,  or  upon  what  statement  such  mo- 
tion was  grounded.  Curry  v.  Walter, 
1  Esp.  457.     Eyre,  C.  J.  1795. 

Sed  vide  March  83,  pi.  136. 


B.  (d)  Attorney. 
(And  see  Bunb.  288,  pi.  369.) 

19.  A  communication  made  by  client 
to  attorney  through  the  medium  of  an 
interpreter,  cannot  be  disclosed  by  the 
latter.  Du  Barri  v.  Livette,  Peake,  77. 
Kenyon,  C.J.  1791. 

20.  Though  the  cause,  in  respect  of 
which  the  communication  was  made,  be 
at  an  end.    Ibid. 

Ace.  WUson  V.  RastaU,  4  T.  R. 
753,  9. 

21.  But  the  privilege  does  not  extend 
to  fects  communicated  to  the  interoreter 
in  the  absence  of  the  attorney.    loW- 

Ace.  Wilson  v.  RastaU,  ubi  supra. 
And  see  Bull.  N.  P.  284,  5. 

22.  An  attorney  may  be  called  to 
prove  usury  in  a  loan  n^otiated  by  him. 
Duffin  V.  Smith,  Peake,  108.  Kenyon, 
C.  11792. 

Ace.  Bull.  N.  P.  284,  5. 
Sed  vide  Anon.  1  Lord  Raym.  733 ; 
S.  C.  Bull.  N.  P.  284. 

23.  Held,  that  an  attorney  cannot  be 
called  upon  to  acknowledge  the  receipt 
of  a  notice  to  produce  papers.  Read  v. 
Passer,  1  Esp.  216.  Kenyon,  C.  J* 
1794. 
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Sed  vide  Spenceley  v.  Schulenburgh, 
7  East,  357;  S.  C.  3  Smith,  325. 

24.  And  although  he  has  a  deed  in 
his  pocket,  he  is  not  bound  to  produce 
it,  unless  a  proper  notice  has  been 
served.  Doe  d.  WaHney  v.  Grey^  J 
Stark.  283.    Ellenborough,  C.  J.  1816. 

25.  The  defendant's  attorney  may  be 
called  to  prove  an  admission  of  the  debt 
made  by  nim  to  the  plaintiff  by  the  di- 
rection of  his  client.  Tamer  v.  Rail 
tow,  2  Esp.  474.     Kenyon,  C.  J.  1796. 

26.  In  an  action  against  the  sheriff 
for  an  escape,  the  attorney  for  the  ori- 
ginal defendant  is  not  bound  to  answer 
any  question  relative  to  communications 
made  to  him  by  his  client  in  the  former 
cause.  Sloman^  executrix^  v.  Heme^ 
hnU  et  alt,  theriffs  of  London^  2  Esp. 
695.     Kenyon,  C.  J.  1799. 

27.  A  letter  written  by  an  attorney 
to  his  client,  and  indorsed  by  the  latter, 
is  evidence  against  him.  Meyer^s  as" 
signees  v.  Sefton  and  otkers^  2  Stark. 
274.     Hoiroyd,J.  1817. 

28.  SemhUy  that  an  attorney  cannot 
be  called  upon  by  the  plaintiff  to  di 
vulge  any  matters  which  he  acquired 
the  knowledge  of  when  employed  by 
both  plaintiff  and  defendant.  Rohson 
and  another^  assignees  of  Blakey,  v. 
Kemp  and  another,  4  Esp.  233.  Ellen- 
borough,  C.  J.  1802. 

29.  Where  an  attorney  is  a  subscrib- 
ing witness  to  a  deed  executed  by  his 
cUent,  he  is  bound  to  state  all  that  passed 
at  the  time  relating  to  the  execution  of 
the  instrument  but  not  what  took  place 
in  the  course  of  the  preparation  of  the 
deed.  Rohson  and  another^  assignees  of 
Blakey,  v.  Kemp  and  another,  5  Esp. 
52.     Eilenboroueh,  C.  J.  1803. 

S.  P.  Sandford  v.  Remington,  2  Ves. 
189. 

And  see  Boioles  v.  Stewart,  1  Sch. 
&  Lef.  209,  226;  Bichnell  v.  Keppel,  1 
N.  R.  21 ;  Ldth  v.  Post,  post,  G.  pi. 

30;  A  person  who  becomes  acquamted 
with  a  transaction  merely  through  the 
circumstance  of  his  havmg  been  em- 
ployed as  attorney,  cannot  be  called 
upon  to  disclose  it,  though  not  coihmu- 
nicated  to  him  by  his  client.     Ibid. 

But  see  Spenieley  v.  Schulenburg,  7 
East,  357;  S.  C.  3  Smith,  325. 

31.  But  a  communication  which  a 
party  makes  to  an  attorney  whom  he 


has  ceased  to  employ,  respe^cting  a  bu- 
siness formerly  transacted  for  him  by 
such  attorney,  is  not  privileged.     Ibid. 
And  see  Cobden  v.  Kendrick,  4  T.  R. 
431. 

32.  An  attorney  cannot  disclose  the 
particulars  of  a  written  instrument,  the 
knowledge  of  which  he  has  acquired  by 
the  delivery  of  such  instrument  to  him 
by  his  client.  Brard  v.  Ackerman,  5 
]&p.  120.    Ellenborough,  C.  J.  1804. 

33.  In  an  action  between  A.  and  B. 
the  solicitor  of  C.  may  be  called  upon 
to  produce  C.'s  title-aeeds  in  his  pos- 
session. Copeland  v.  Watts  and  ano-* 
ther,  executors  of  Gubhins,  1  Stark.  95. 
Gibbs,  C.  J.  1816. 

34.  But  the  court  will  not  permit 
them  to  be  read  to  C.'s  prejudice.  Ibid. 

35.  A  person  to  whom  the  defendant, 
imder  a  mistaken  supposition  of  his 
being  an  attorney,  has  acknowledged 
the  cause  of  action,  is  bound  to  give 
evidence  of  such  admission.  Fountain 
administrator,  v.  Y(fung,  6  Esp.  113. 
Mansfield,  C.  J.  1807. 

36.  B.  being  indebted  to  A-  directs 
an  attorney  to  carry  certain  proposals  to 
A.  with  respect  to  his  demano.  Such 
attorney  cannot  disclose  what  passed 
between  his  client  and  himself  on  the 
occasion,  though  no  suit  was  com- 
menced for  several  months  afterwards. 
Gainsford  v.  Grammar,  2  Campb.  9. 
Ellenborough,  C.  J.  1809. 

See  Wilson  v.  Rastail,  4  T.  R.  753. 

37.  But  where  the  attorney  refuses  to 
be  examined,  declarations  made  by  him 
are  evidence  against  his  client.    Ibid. 

And  see  Vaillanty.  Dodomead,  2  Atk. 
524;  ante  Evidence,  pi.  299,  301. 

38.  An  attorney  is  not  at  liberty  to 
disclose  what  is  communicated  to  him 
confidentially  by  a  client,  although  the 
latter  be  not  in  smy  shape  before  the 
court.  Rex  v.  TVithers  and  others, 
2  Campb.  579.  Ellenborough,  C.  J. 
1811. 

Sed  vide  Madock  v.  Madock,  1  Ves. 
262 ;  Bishop  of  Winton  v.  Foamier, 
2  Ves.  446. 

39.  And,  therefore,  where  the  prose- 
cutor has  given  evidence  upon  an  in- 
dictment for  forcibly  entering  his  house, 
the  attorney  cannot  be  called  to  prove 
that  the  prosecutor,  upon  consulting  him, 
gave  a  different  account  of  the  transaction, 
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or  that  a  third  person,  who  then  accom- 
panied the  prosecutor,  m  his  hmnng, 
represented  tne  house  as  his  own.   Ibid, 

40.  The  agent  of  the  defendant's  at- 
torney cannot  be  examined  as  to  com- 
munications with  the  defendant  on  the 
subject  of  the  action.  Parkins  v.  Hawk- 
shaw,  2  Stark.  ?39.     Holroyd,  J.  1817. 

41.  Where  the  witnesses  on  both 
sides  are  ordered  out  of  court,  and  the 
attorney  for  the  prosecution  remains  in 
court,  he  cannot  be  examined  for  the 
crown.  Rex  v.  Webb,  Best,  J.  Sarum 
Summer  Assizes,  1819. 

42.  And  the  prisoner's  counsel,  on 
the  suggestion  of  the  court,  retracted  his 
consent  to  waive  the  objection.    Ibid. 

B.  (e)  Members  of  Parliament. 
(See  Parliameptt.) 

B.  (f)  Public  officers. 

43.  A  colonial  attorney-general  is 
not  bound  to  disclose  communications 
of  a  public  or  private  nature  made  to 
him  by  the  governor  of  a  provmce. 
fFyaU  V.  Gore,  Holt,  299.  Gibbs,  C. 
J.  1816. 

B.  (g)  Parties. 

44.  One  of  two  lessors  in  ejectment 
by  several  demises,  cannot,  though  he 
has  no  interest  in  the  premises,  be  re- 


And  tee  Brown  ▼.  Neave,  Wiehtw. 
406. 

C.  (b)   Upon  questions  of  bankruptcy. 

49.  A  bankrupt,  who,  under  a  se- 
cond commission,  has  not  paid  15s. 
in  the  pound,  cannot  be  examined  for 
the  assignees,  after  obtaining  his  certi- 
ficate and  releasing  his  allowance  and 
surplus.  Kennett  and  another,  assignees, 
V.  Chreenwollers,  one,  Sfc.  Peake,  3. 
Kenyon,  C.J.  r90. 

S.  C.  2  Esp.  D.  N.  P.  99;  S.  C.  not 
S.  P.  I  Suppl.  Vin.  Abr.  575,  6. 

50.  A  creditor  releasing  to  the  as- 
signees, is  a  good  witness  to  prove  the 
act  of  bankruptcy.  Kooves  ▼•  CAop- 
man  and  another,  Peake,  19.  ReDyon, 
C.  J.  1790. 

S.  P.  Ambrose  v.  Clendon,  Cas.  temp. 
Hardwicke,  267;  and  sec  Granger  v. 
Fur^,  2  Bla.  1273. 

51 .  A  bankrupt  released  by  his  surety, 
may  be  called  by  the  surety,  without  a 
release  from  his  assignees.  Cartwright 
V.  Williams,  2  Stark.  343.  EUenbo- 
rough,  C.  J.  1818. 

52.  Where  two  persons  claim  under 
demises  from  A.  wno  has  since  become 
a  bankrupt,  A.  after  releasing  his  allow- 
ance and  surplus,  is  a  competent  witness 
to  prove,  that  the  premises  in  dispute 
were  not  included  in  the  first  lease. 


quired  to  impeach  the  title  of  the  other  ,,,...       r.       ^  t^    i 

fessors.     Fenn,  (m  the  several  demises  of  Longchamps  ^-ExntU  v.  f awcett,  Peake, 

-hanger,  3  71.     Kenyon,  C.  J.  1791. 


Pewtress  and  Thomvson,  v.  Granger^ 
Campb.    177.      Ellenborough,    C.    J. 
1812. 

45.  But  the  objection  may  be  waived. 
BAd. 

And  see  Norden  v.  Williamson,  1 
Taunt.  378. 

C.  Interest, 

C.  (a)  Bail. 

46.  It  is  no  objection  to  the  compe- 
tency of  a  witness  that  he  was  bail  to 
the  sheriff.  Piesley  v.  Fon  Esch,  2  Esp. 
604.     Kenyon,  C.  J.  1797. 

47.  And  the  production  of  the  bail 
bond  will  not  raise  the  presumption 
that  the  witness  is  bail  to  the  action.  Ibid. 

48.  But  where  an  attachment  against 
the  sheriff  has  been  set  aside,  upon  con 
dition  that  it  shall  remain  as  a  security, 
the  bail  belowcannot  be  examined.  Ibid. 


53.  But  it  was  said  that  A.  would 
have  been  incompetent  *if  he  had  been 
still  interested  in  the  reversion.     Ibid. 

See  the  distinctions  taken  in  Bell  v. 
Harwood,  3  T.  R.  308. 

And  see  Griffin  v.  Archer,  2  Anst 
478 ;  Selby  v.  Crew,  ibid.  504. 

54.  Bankrupt's  wife  was  admitted  to 
prove,  that  a  payment  was  made  in  con- 
templation 01  bankruptcy.  Jourdain, 
assignee  of  Nowlan,  v.  Lefevre  and 
others,  1  Esp.  66.  Kenyon,  C.  J.  1793. 

N.  It  is  stated  that  the  witnesg  was 
considered  to  stand  indifferent  with 
respect  to  her  husband's  allowance. 
Unless,  however,  the  estate  paid  20s.  in 
the  pound,  the  defendants,  the  favoured 
creditors,  would  not  reduce  the  fund  by 
their  proof,  in  the  proportion  in  which 
a  recovery  against  them  would  increase 
it. 


WITNESS. 


55.  Iq  an  action  by  indorsee  of  a 
note  against  the  maker,  the  indorser, 
an  uncertificated  bankrupt,  is  a  good 
witness  for  the  latter,  notwithstanding 
the  probability  of  his  obtaining  his  cer- 
tificate. Sikes  and  others  v.  Marshall^ 
2  Esp.  705.     Kenyon,  C.  J.  1798. 

56.  A  bankrupt  is  a  good  witness  to 
disprove  an  act  of  bankruptcy.  Oxlade 
V.  jPerchard  et  aft.,  sheriffs  of  London^ 

1  Esp.  387.     Kenyon,  C.  J.  1795. 

57.  But  a  bankrupt,  cannot  be  exa- 
mined respecting  an  equivocal  act  of 
bankruptcy,  whether  called  for  the  pur- 
pose m  supporting  or  negativing  it. 
noffman,  assignee  of  PhelpSy  v.  Pitt^  5 
Esp.  22.     EUenborough,  C.  J.  1803. 

58.  In  an  action  by  indorsee  against 
acceptor,  the  drawer,  who  has  given  a 
counter  security  to  the  acceptor,  and  is 
become  bankrupt,  is  not  a  competent 
witness  for  the  defendant  without  a  re- 
lease.   Pinkerton  v.  Adams  and  Milner^ 

2  Esp.  611.    Kenyon,  C.  J.  1797. 
Sed  vide  49  Geo.  3.  cap.  121,  sect.  8. 

59.  A  creditor  to  whom  a  bankrupt 
before  he  obtains  his  certificate,  pro- 
mises payment  in  full,  is  not  a  compe- 
tent witness  to  support  a  second  com- 
mission. RobertSy  assignee  of  Robert^ 
jon,  V.  Morgan,  2  Esp.  736.  Eyre,  C. 
J.  1799. 

60.  One  jomt  defendant  who  pleads 
bankruptcy,  is  not  a  competent  witness 
for  other  defendants  who  plead  non  as- 
sumpsiU  Raven  et  alU  v.  Dunning  and 
ChUton,  3  Esp.  25.  Kenyon,  C.  J. 
1799. 

And  see  Emmett  v.  Bradley,  1  B. 
Moore,  332. 

S.  C*  differently  reported,  Peake, 
Evid.  App.  Ixxxvii. 

61.  And  the  court  would  not  permit 
a  verdict  to  be  recorded  in  favour  of  the 
bankrupt,  for  the  purpose  of  enabling 
him  to  give  evidence.  Currie  v.  Childl 
Pritchard  and  Broum,  3  Campb.  283. 
EUenborough,  C.  J.  1812. 

N.  But  where  the  plaintiff  enters  a 
nolle  prosetjui  as  to  the  bankrupt,  such 
evidence  is  admissible.  M*Iver  v. 
Humble,  16  East,  171;  Mann.  Ezch. 
Pra.  368. 

62.  In  an  action  for  a  fraudulent  mis- 
representation of  the  circumstances  of  a 
person  who  is  since  become  a  bankrupt, 
the  plaintiff  may  call  a  creditor  of  me 
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bankrupt.     Burton  v.   Lloyd,   3 
207.     Kenyon,  C.  J.  1800. 

63.  If  a  certificate  is  impeached  on 
the  ground  that  it  was  signed  by  persons 
who  had  proved  fictitious  debts,  these 
persons  may  be  examined  as  to  the 
actual  state  of  their  accounts,  and  in- 
direct evidence  arising  from  their  books 
is  inadmissible.  Edmonstone  v.  Webb, 
3  Esp.  264.     Kenyon,  C.  J.  1801. 

64.  Semble,  that  the  declaration  of  a 
trader  respecting  an  equivocal  act  of 
bankruptcy,  not  made  at  the  time  or 
forming  part  of  the  res  aesta,  though 
made  ^fore  the  issuing  of  the  commis- 
sion, is  not  evidence.  Robson  and 
another,  assignees  of  Blakey,  v.  Kemp 
and  another,  4  Esp.  233.  EUenbo- 
rough, C.  J.  1802. 

65.  A  banknipt,  though  he  has  ob- 
tained his  certincate  and  released  his 
surplus,  cannot  be  asked  any  question 
connected  with  the  act  of  bankruptcy, 
upon  which  he  was  declared  a  bankrupt, 
or  with  any  prior  act  of  bankruptcy, 
either  upon  his  examination  in  chief  or 
when  cross-examined.  TFyatt,  assignee 
of  Algar,  v.  Wilkinson  and  another, 
5  Esp.  187.     Chambre,  J.  1805 

S.  P;  EUom  v.  Bradley,  Selw.  239. 

And  sec  Field  v  Curtis,  2  Stra.  829. 
Chapman  v.  Gardner,  2  H.  BL  279. 
Ambrose  v.  Clendon,  Cas.  temp.  Hardw. 
287. 

^6.  Where  persons  are  convicted  of  a 
conspiracy  to  prevent  a  bankrupt  from 
obtaining  his  certificate,  the  conviction 
is  not  evidence  in  an  action  brought 
against  them  by  the  bankrupt  for  the 
same  conspiracy ;  as  it  may  have  pro^ 
ceeded  partly  on  the  testimony  of  the 
latter.  Hathaway  v.  Barrow  and  others, 
1  Campb.  151,  180,  d.  Mansfield,  C. 
J.  1807.  , 

67.  Where,  in  an  action  by  the  payee 
against  the  drawer  of  a  bill,  the  acceptor 
is  called  on  the  part  of  the  defendant, 
and  is  objected  to  on  the  ground  that  he 
is  a  certificated  bankrupt,  and  therefore 
liable  to  the  defendant  though  not  to  the 
plaintiff,  a  release  from  the  defendant 
will  restore  his  competency.  Scott  and 
others  v.  Lifford,  1  Campb.  249.  El- 
lenborough,  C.  J.  1808. 

68.  payee  of  an  accommodation  note 
became  bankmpi,  and  obtained  his  cer- 
tificate.    Held,  that  he  could  not  be 
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called  to  prove  that  he  had  received 
value  from  the  indorsee.  Maundrell  v. 
Kennettf  1  Campb.  408,  n.  Bay  ley,  J. 
1809. 

69.  Held,  that  a  creditor  who  has  not 
proved,  is  a  competent  witness  to  sup- 
port the  commission.  Williams  v. 
Stevens,  2  Campb.  301.  Ellenborough, 
C.  J.  1809. 

S.  P.  Contra.  Ralph  Adams  and 
others  v.  Malhin  and  another,  3  Campb. 
530.     Gibbs,  C.  J.  1814. 

And  see  Shuttleioorth  v.  Bravo,  1  Stra. 
507.  Granger  V.  Furlong ,  2  Bla.  1273. 

Ex  parte,  Osborne,  1  Rose,  387. 

70.  Where  notice  has  been  given 
under  49  Geo.  3.  cap.  121.  s.  10.  that 
the  defendant  means  to  dispute  the  act 
of  bankruptcy,  the  assignees  cannot  call 
the  petitioning  creditor  to  prove  it,  his 
bona  to  the  chancellor  giving  him  a 
direct  interest  in  supportmg  the  com- 
mission. Chreen  and  others  v.  Jones, 
2  Campb.  412.  Ellenborough,  C.  J. 
1810. 

And  see  ante.  Bankrupt,  pi.  74 

71.  But  he  may  be  called  on  the 
other  side  to  prove  the  commission  in- 
valid. Anonymous,  cited  ihid»  and 
decision  said  to  have  been  approved  hy 
Thurlow,  C. 

72.  He  is  even  a  competent  witness 
to  cut  down  his  own  debt,  on  which  the 
commission  is  founded.  Llovd  and 
others,  assignees  of' Palmer  a  bankrupt,  v. 
Stretton,  1  Stark.  40.  Ellenborough, 
C.J.  1815. 

73.  To  shew  the  solvency  of  a  party 
at  a  particular  time,  a  witness  may  state 
the  (j^neral  result  of  an  examination  of 
his  books.  Anon,  per  Lord  Kenyon, 
cited  by  Holroyd,  J.  m  Meyer*  s  assigjiees 
V.  Sefton  and  others,  2  Stark.  276. 

74.  So  to  shew  the  value  of  property 
assigned  by  a  trader.  Meyer's  assignees, 
▼.  Sefton  and  others,  2  Stark.  276. 
Holroyd,  C.J.  1817.  > 

75.  The  result  of  accounts  rendered 
by  the  bankrupt  to  his  assignees,  may 
be  given  in  evidence  for  such  a  purpose. 

76.  Upon  an  issue  whether  A.  had 
the  disposition  of  property,  after  the 
execution  of  a  deed  of  settlement,  any 
act  of  dominion  exercised  by  A.  is  evi- 
dence, although  the  parties  were  not 
privy  to  it.     Ibid. 


77.  But  an  assignment  executed  with- 
out the  privity  of  the  trustees,  or  of  the 
cestui  que  trust,  is  not  evidence,  unless 
acted  upon  and  possession  delivered. 
Ibid. 

78.  In  an  action  for  penalties  on  5 
Geo.  2.  cap.  30.  s.  21.  the  examination 
of  the  defendant  before  the  commis- 
sioners, is  admissible  to  shew  that  he 
has  secreted  effects  of  the  bankrupt, 
though  he  might  have  demurred  to  the 
inquiry.  Smith  and  others,  assignees  of 
Parquet  v.  Beodnell,  1  Campb.  30. 
Ellenborough,  C.  J.  1807. 

79.  So  any  acknowledgment  extracted 
from  a  party  by  the  commissioners, 
however  irrelevant  to  the  bankruptcy, 
may  be  used  against  him.  Stockfleth  y. 
De  Tastet  ard  others,  4  Campb.  10. 
Ellenborough,  C.  J.  1814. 

80.  But  semble,  that  the  chancellor 
would  order  such  examination  to  be 
taken  off  the  file.    Ibid. 

81.  B.*s  goods  are  taken  in  execution 
after  an  act  of  bankruptcy,  at  the  suit  of 
A.,  with  whose  assent  they  are  assigned 
by  the  sheriff  to  C. ;  A.'s  examination 
under  the  commission  cannot  be  read  in 
an  action  by  the  assignees  against  C, 
for  the  purpose  of  shewing  A.'s  know- 
ledge ot  B.'s  insolvency  at  the  time  of 
the  execution.  Deady  and  cmother^ 
assignees  of  Ganson  v.  Harrison,  1 
Stark.  60.    Ellenborough,  C.  J.  1815. 

82.  But  an  examination  taken  before 
the  assignment  would  have  been  admis- 
sible.   Ibid, 

83.  Where,  in  an  action  for  a  false 
return  of  nulla  bona,  the  defence  rests 
on  the  validity  of  a  commission  of 
bankrupt  overreaching  the  levy,  and 
the  defendant  is  indemnified  by  the 
assignees,  the  plaintiff  may  give  in  evi- 
dence an  admission  made  by  one  of 
the  assignees,  that  the  plaintiff  did  not 
owe  him  1001.  Dowden  v.  Fowle,  Esq* 
sheriff  of  Wilts,  4  Campb.  38.  Dam- 
pier,  J.  1814. 

Ace.  Dyke  v.  Aldridge,  7  T.  R.  665. 

84.  A  person  resident  in  Newfound- 
land, who  has  received  dividends  as  a 
creditor  upon  the  estate  of  an  insolvent 
there,  takmg  the  benefit  of  the  act  Geo. 
3.  cap.  may  be  called  on  the  part  of 
the  insolvent  sued  by  another  creditor, 
to  prove  the  hand-writing  of  the  chief 
justice  to  the  allowance  of  his  certificate 
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and  the  seal  of  the  court.  Compton  v. 
KillegreWf  Holroyd^  J.  Exeter  Spring 
Assizes,  1819. 

C.  (c)  In  cases  upon  hills  and  notes, 

85.  In  an  action  by  indorsee  of  note 
against  maker,  the  indorser  may  prove 
it  paid.  Charrington  v.  Milner^  Peake, 
p.     Kenyon,  C.  J.  1790. 

S.  P.  Bin  V.  Kershawy  2  East,  458. 
recognized  by  Grant,  M.  R.  in  Paul  v. 
Administrator  of  HamUUm.  Selw.  N.  P. 
377. 

86.  Ruled,  that  the  drawer  of  a  bill 
is  not  a  competent  witness  to  invalidate 
the  acceptance.  Phetheon  v.  Whitmore, 
Peake,  40.    BuUer,  J.  1791. 

87.  But  in  a  subsequent  case  it  was 
ruled,  that  the  drawer  is  a  ^ood  witness 
even  to  prove  the  bill  void  ab  initio, 
Adams  v.  Lingard  and  another,  Peake. 
117.     Kenyon,  C.  J.  1793. 

N.  And  the  admissibility  of  such  evi- 
dence, where  the  party  is  not  interested, 
is  settled  in  Jordaine  v.  Lashhrohe,  7  T. 
R.601. 

88.  Held,  that  a  person  who  has  in- 
dorsed a  bill  is  not  a  competent  witness 
to  impeach  the  security  to  which  he  has 
given  credit.    Hart  v.  M^Intoshy  1  Esp. 

295.  BuUer,  J.  1795. 
N.  This  point  was  ruled  on  the  au-, 

thority  of  JFalton  v.  Shelly,  1  T.  R. 

296,  which  has  been  overruled  by  Jor* 
daine  y.  Lashbrooiey  7  T.  R.  601. 

89.  In  an  action  by  indorsee  against 
the  acceptor,  the  drawer  may  prove 

Syment    by    himself.     Humphriy  v. 
oxon,  Peake,  52.  Kenyon,  C.  J.  1791. 

90.  Except,  perhaps,  where  it  ap- 
pears that  the  witness  has  had  due  no- 
tice of  the  dishonour  of  the  bilL    Ihid. 

91.  In  an  action  by  indorsee  against 
acceptor,  the  indorser,  though  released 
by  tne  defendant,  cannot  be  called  to 
prove,  that  he  deUvered  the  bill  to  the 
plaintiff  merely  for  the  purpose  Jof  pro- 
curing pa3rment  as  agent  for  the  witness. 
BwMand  T.  Tankard,  1  Esp.  85.  Ken- 
yon, C.  J.  1794. 

Ajid  the  court  of  K.  B.  discharged  a 
rale  for  setting  aside  verdict  for  the 
plaintiff.    Ihid.  and  5  T.  R.  578. 

Sed  vide  Birt  v.  Kershaw,  2  East, 
458,  61.  Paul  v.  ■  ,  administrator 
of  Hamilton,  Selw.  N.  P.  377. 

92.  A.  the  drawer  of  a  bill,  delivers 


it  to  B.  to  be  discounted :  B.  delivers  it 
to  his  creditor  C. :  in  an  action  by  C. 
against  A.,  B.  cannot  be  called  to  prove," 
that  the  bill  was  delivered  to  C.  for  a 
special  purpose,  without  a  release  from 
A.,  to  whom  he  would  be  liable  for  the 
costs  of  C.*s  action.  Harrnan  v.  LaS' 
hrey.  Holt,  390.     Gibbs,  C.  J.  1816. 

93.  In  an  action  by  indorser  against 
drawer,  the  acceptor  may  be  called  to 
prove,  that  he  had  no  efiects  of  the  de- 
fendant. Staples  V.  Okines,  1  Esp.  332. 
Kenyon,  C.  J.  1795. 

94.  In  an  action  by  the  indorsee  of  a 
note  against  the  maker,  the  payee  is  a 
competent  witness  for  the  latter.  Cooper 
V.  Davies,  1  Esp.  463.  Kenyon,  C.  J. 
Hereford,  1795. 

95.  Indorser  of  a  note,  who  is  an  un- 
certificated bankrupt,  is  a  competent 
witness  for  the  maker.  Sikes  and  others 
V.  Marshall,  2  Esp.  705.  Kenyon,  C. 
J.  1798. 

96.  But  the  drawer  of  a  bill,  giving  a 
counter  security  to  the  acceptor  and 
becominff  bankrupt,  is  not  a  competent 
witness  for  the  acceptor  without  a  re- 
lease. Pinkerton  v.  Adams  and  MUner, 
2  Esp.  61 1.     Kenyon,  C.  J.  1797. 

Sed  vide  49  Geo.  III.  cap.  121. 
sect  8. 

97.  The  drawer  of  a  bill  who  is  sus- 
pected of  having  forged  the  acceptance, 
may  be  called  to  prove  the  hand-wri- 
ting of  the  drawee.  Dickinson  v.  Pren- 
tice,  4  Esp.  32.    Ken^^on,  C.  J.  1801. 

98.  The  defence  being  a  gamins  con- 
sideration, B.,  the  drawer  v^as  calTed  by 
defendant.  It  was  objected  that  he  is 
interested  to  defeat  plamtiff,  being  Uable 
for  treble  penalty  it  he  recover,  but  not 
if  he  fail.  Held,  that  the  witness  was 
competent,  since,  if  plaintiff  failed,  B. 
was  liable  to  him  ;  it  he  succeeded,  B. 
might  deliver  himself  from  the  penal- 
ties, by  refunding  within  the  time. 
Huimer  v.  Richardson,  Holroyd,  J. 
Sittings  after  E.  T.  1818. 

99.  The  drawer  of  a  bill  may  be 
called  to  prove  usury  in  discounting  it, 
in  an  action  against  the  acceptor.  Brard 
▼.  Ackerman,  5  Esp.  119.  Eldola,  C. 
J.  1804. 

100.  But  he  must  be  released  by  the 
defendant.  Bich  avid  another  v.  Top^ 
ping,  Peake,  224,  and  1  Esp.  177. 
Kenyon,  C.  J.  1794. 
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101.  In  an  action  hy  payee  against 
acceptor,  the  drawer  is  admissible  to 
prove  that  the  bill  has  been  discharged 
by  an  executed  agreement.  Pool  v. 
Bousfieldf  1  Campb.  55.  EUenborough, 
C.  J.  1807. 

And  see  Ilderton  v.  Atkinson^  7  T.  R. 
481 ;  Birt  v.  Kershaw,  2  East,  458. 

102.  But  where  the  acceptor  had  be- 
come bankrupt,  and  had  obtained  his 
certificate,  he  was  held  to  be  a  good 
witness  for  the  defendant  upon  being 
released  by  him.  Scott  ana  others  v. 
Lifford,  }  flampb.  249.  EUenborough, 
C.  J.  1808. 

S.  C.  not  S.  P,  9  East,  347. 

N.  Semble,  that  a  release  would  now 
be  unnecessary.  49  Geo.  III.  cap.  121. 
sect  8. 

103.  The  acceptor  cannot  be  called 
to  prove  a  set-off,  in  an  action  by  the 
holder  against  the  drawer.  Mainwarina 
v.  Myttorif  1  Stark.  83.  Dampier,  J. 
1815. 

104.  The  ^payee  of  an  accommoda^ 
tion  bill  is  a  good  witness  to  prove  that 
he  received  a  valuable  consideration 
from  the  indorsee,  in  an  action  by  the 
latter  against  the  drawer ;  the  interest 
being  equal  either  way.  Shuttleworth 
v.  Stephens,  1  Campb.  407.  Ellenbo- 
louffh,  C.  J.  1808. 

N.  In  an  action  against  A.  upon  a 
note  made  by  A.  and  B.,  the  latter  is  a 
competent  witness  to  prove  A.*s  signa- 
ture.    York  V.  Blotty  5  M.  &  S.  71. 

And  see  Chitty  on  Bills. 

105.  Bqt  where  the  payee  of  an  ac- 
commodation note  had  become  bank- 
rupt, and  had  obtained  his  certificate, 
his  evidence  was  held  inadmissible,  as 
he  would  still  be  liable  to  the  maker. 
Maundrell  v.  Kennett,  1  Campb.  408,  n. 
Bayley,  J.  1809. 

Sed  vide  49  Geo.  III.  cap.  123. 

106.  In  an  action  against  A.  and  K., 
as  joint  acceptors,  K.  suffered  judgment 
by  default.  Defence  by  A.  dissolution 
of  partnership.  The  drawer  being  called 
for  defendant,  confessed  the  bill  to  have 
been  drawn  for  his  ownaccommodaticm. 
Held  a  competent  witness,  on  the  groimd 
that  his  evidence  goes  to  charge  himself 
in  the  first  instance.  Williams  v.  Keals 
and  another.  EUenborough,  C.  J.  Sit 
tings  after  Michaelmas  Term,  1817. 

107.  In  an  action  by  indorsee  against 


drawer  of  a  bill,  where  there  is  no  di* 
rect  evidence  of  dishonour,  the  payee 
is  a  competent  witness  to  prove  that 
defendant  promised  to  pay  after  he  knew 
that  time  had  been  given  to  the  acceptor. 
Stevens  v.  Lynch,  2  Campb.  332.  El- 
lenborough,  C.  J.  1809. 

S.  C.  not  S.  P.  12  East,  39. 

C.  (d)  Creditors. 

108.  The  conusee  of  a  j  rdg^ent  can- 
not be  called  to  prove  that  it  was  ob- 
tained bond  fide.  Campion  v.  BerUley, 
administrator  of  Bentley,  1  Esp.  343. 
Eyre,  C.  J.  1795. 

N,  It  is  not  a  principal  challei^  to 
a  juror  that  he  is  indebted  to  plaintiff 
or  defendant.  Fra.  Moore  3,  pi.  6. 

1 09.  A  creditor  who  has  a  power  of 
attorney  from  the  plaintiff,  his  debtor, 
to  receive  to  his  own  use  the  money  to 
be  recovered,  is  an  incompetent  witness. 
Powelr.  Gordon^  2  Esp.  735.  Eyre, 
C.  J.  1799- 

110.  Creditor  of  intestate  is  a  com- 
petent witness  for  the  administratrix. 
Paull,  administrator  of  Sutton,  v.  Broum, 
6  Esp.  34,  Macdonald,  C.  B.  Horsham, 
1806. 

And  see  Carter  v.  Pearce,  1  T.  R. 
163;  l2Vin  206,  pi.  7. 

111.  Unless  the  estate  be  insolvent. 
Craig,  administratrix,  v.  Cundell,  1 
Campb.  381.  Ellenborougli,  C.  J.  1808. 

C.  (e)"  Executors. 

112.  To  support  a  plea  by  an  exe- 
cutor of  a  judgment  outstanding,  the 
conusee  of  such  judgment  cannot  be 
called  to  ne^tive  fraud.  Cawipton  v. 
Bentley,  admtnistrator  ofBentley,  1  Esp. 
343.     Eyre,  C.J.  1795. 

113.  In  an  action  by  an  administrator 
to  recover  the  goods  of  his  intestate,  a 
creditor  of  the  estate  is  a  competent 
witness  to  prove  the  property  in  the 
articles  claimed,  notwithstanding  the 
remote  interest  which  Jie  has  in  increas- 
ing the  estate.  PauU,  administrator,  v. 
Brown,  6  Esp.  34.  Macdonald,  C.  B. 
Horsham,  1806. 

114.  But  semble,  that  where  the  es- 
tate is  insolvent,  a  creditor  cannot  be 
called  to  support  a  claim  made  by  the 
administratrix.     Craig,  adminiitratrix. 
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T.  CuAdell,  1  Campb.  381.    EUenbo- 
rough,  C.  J.  1808. 

115.  An  executor  who  takes  no  bene- 
ficial interest  under  the  will,  is  a  com- 
petent witness,  in  a  collateral  action,  to 
prove  property  in  himself  as  executor. 
fFUkes  V.  Lister,  6  Esp.  78.  EUenbo- 
rough,  C.  J.  1806. 

116.  A  residuary  legatee  is  not  a 
competent  witness  in  an  action  by  exe- 
cutrix, after  releasing  all  claim  to  the 
debt  sued  for,  as  the  residuum  may  be 
charged  with  the  costs  to  plaintiff's  at- 
torney. BakeVf  widoWy  executrix^  S^c. 
V.  Tynohitty  4  Campb.  27.  EUcnbo- 
rough,  C.  J.  1814. 

C.  (f)  Informer. 
(Vide  Co.  Litt.  6.  b.) 

117.  Held,  that  an  informer  entitled 
under  17  Geo.  II.  cap.  40.  s.  10.  to  a 
moiety  of  the  penalty  for  embezzling 
naval  stores,  is  an  incompetent  'witness 
for  the  prosecution,  unless  he  will  re- 
lease his  interest.  jR^x  v.  Bhckmany 
1  Esp.  95.     Kenyon,  C.  J.  1794. 

lid.' But  in  a  subsequent  case  the 
informer  was  admitted ;  it  being  in  the 
discretion  of  the  court  to  fine  or  im- 
prison. RexV,  CoUf  1  Esp.  169,  and 
Peake,  217.     Kenyion,  C.  J.  1794. 

N.  See  several  instances  of  the  exer- 
cise of  the  discretion  vested  in  the  courts 
by  these  statutes,  in  jR^x  v.  Bland,  5  T. 
R.  370,  and  notes.    , 

119.  The  prosecutor  of  a  road  indict- 
ment is  a  competent  witness,  though 
liable  to  costs,  if  proceedings  vexatious. 
Rex  v.  the  Inhabitants  of  aammersmithy 
1  Stark.  357.  EUenborough,  C.  J. 
1816. 

120.  A  person  entitled  to  a  share  of 
the  penalty  for  exporting  machinery  is 
a  good  witness.  Rex  v.  Teasdall,  Grant, 
and  others,  3  Esp.  68.  Kenyon,  C.  J. 
1799. 

S.  C.  cited  and  approved  in  Heward 
V.  Shipley,  4  East,  183;  ace.  Rex  v. 
Luckup,  Willes,  426,  n. ;  Rex  v.  M. 
Johnson,  ibid. 

C.  (g)  Oumer  of  stolen  property, 

121.  The  original  owner  is  a  compe- 
tent witness,  to  prove  the  theft  of  a 
horse,  in  an  action  by  the  vendee  against 


the  .seizing  officer.    Josephs  v.  Adkins, 
2  Stark.  76.  EUenborough,  C.  J.  1817. 

C.  (h)  Parishiof^s. 

1 22.  A  parishioner,  liable  to  be  rated, 
but  not  actually  rated,  is  a  good  witness 
to  prove  an  embezzlement  of  the  rates. 
Chivers  V.  Brand,  1  Esp.  175.  Kenyon, 
C.  J.  1794. 

Ace.  Rex  V.  Prosser,  4  T.  R.  16; 
Rex  V.  LunUey,  6  T.  R.  157 ;  Rex  v. 
Kirdford,  2  East,  559. 

123.  A  parishioner  paying  rates,  is  a 
competent  witness  in  an  action  defended 
by  an  order  of  vestry  directing  the  ex^- 
penses  to  be  defraved  out  of  the  rates, 
if,  upon  being  informed  that  such  ap- 
propriation of  the  rates  cannot  legally 
be  made,  he  state  that  he  has  no  inten- 
tion of  contributing  personally  towards 
the  costs  of  the  defence.  Yates  v.  Lance, 
6  Esp.  132.  Macdonald,  C.  B.  Maid- 
stone, 1810. 

C.  (i)  Partners  and  joint  trespassers. 

124.  Defendant  may  call  a  partner  of 
the  plaintiff  to  prove,  that  the  debt  was 
paid  to  himseli.  Evans  v.  Silverlock, 
Peake,  21.     Kenyon,  C..  J.  1790. 

125.  A  father  who  holds  out  to  the 
world  that  his  infant  son  is  his  partner, 
may  call  the  son  to  disprove  the  part- 
nership in  ^n  action  brought  by  himself 
alone.  Glossop  v.  Colman  and  others, 
1  Stark.  25.  B.  R.  T.  T.  1815.  Post, 
pi.  140. 

126.  A  person  who  is  proved  to  be  a 
partner  witti  the  defendant,  is  not  com- 
petent to  prove  that  he,  the  witness,  is 
alone  hable  for  the  particular  demand 
in  issue.  Goodacre  v.  Breame,  Peake, 
174.     Kenyon,  C.  J.  1793. 

127.  So  where  issue  was  taken  upon 
a  plea  of  nonjoinder,  the  defendant  was 
not  permitted  to  examine  the  alleged 
joint  contractor  after  releasing  him. 
Young  v.  Baimer,  1  Esp.  103.  Ken- 
yon, C.  J.  1794. 

But  the  court  granted  a  new  trial  on 
the  ground  that  the  release  made  him 
competent.     Ibid, 

N.  And  as  to  the  evidence  necessary 
to  support  this  plea,  see  Abbott  v. 
Smith,  2  W.  Bla.  Rep.  947,  951.  1 
Wentworth  Plead.  17,  33;    Gould  v. 
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Bamei,  3  Taunt.  504 ;  Lucas  v,  Dela- 
cour,  1  M.  &  S.  149. 

128.  If  the  defendant  call  a  witness 
to  prove  that  the  goods  for  which  the 
action  is  hronght,  were  fnmished  on  the 
credity  and  for  the  uie»  of  the  latter,  the 
plaintiff  cannot,  by  merely  su^esting 
that  the  witness  is  a  partner,  reimer  him 
incompetent.  Birt  v.  Hood,  1  Esp,  20. 
Kenyon,  C.  J.  1793. 

129.  In  an  action  for  a  tort,  one  de- 
fendant, who  suffers  judgment  by  defauU, 
is  a  competent  witness  to  prove,  that  a 
co-defendant,  who  has  pleaded,  is  not 
chargeable.  Ward  v.  Haydon  cmd  Ven^ 
*om,  2  Esp.  552.  Kenyon,  C.  J.  1797. 

130.  S.  P.  Anon.  2  Caropb.  334,  n. 
Wood,  B.  Lancaster,  1809. 

Omtra,  post.  pL139.  And  see  F.  N.  B. 
155  A, 

131.  But  he  cannot  be  called  by  the 
plaintiff  to  prove  a  co-defendant  guilty. 
VhapmanY.  Oranes  and  otherSf  2  Campb. 
333,  n.    Le  Blanc,  J.  Lancaster,  1810. 

132.  A  co-trespasser  not  sued^  was 
held  not  to  be  a  competent  witness  to 
prove  the  trespass.  Barnard  v.  Daw~ 
son,  2  Campb.  333,  lu  Kenyon,  C.  J. 
1796. 

133.  But  on  a  subsequent  occasion, 
such  testimony  was  admitted :  and  the 
last  case  was  said  never  to  have  been 
acted  upon.  Chapman  v.  Qranes,  vbi 
supra. 

134.  A  defendant  who  pleads  bank- 
ruptcy, cannot  be  called  by  a  co-de- 
fendant who    pleads    to    the    merits. 
Raven  et  alt,  v.  Dunning  and  Chilton, 

3  Esp.  25.     Kenyon,  C.  J.  1799. 
And  see  ante,  C.  (b)  60,  61. 

135.  Semhle,  that  a  partner  of  the 
defendant,  who  is  not  sued,  is  not  a 
competent  witness  for  the  defendant, 
though  the  latter  and  the  witness  exe- 
cute mutual  releases.    Cheyne  v.  Koops, 

4  Esp.  1 1 2.    Alvanley,  C.  J.  1802. 

136.  One  of  two  defendants  in  ejects 
ment,  who  has  suffered  judgment  by 
default,  may  be  called  to  prove  the 
holding  by  the  other  defendant,  under 
the  lessor  of  the  plaintiff.  Doe  d.  Har* 
rop  V.  J.  Green  and  G.  Green,  4  Esp, 
198.    EUenborough,  C.  J.  1802. 

So  one  who  is  named  a  disseisor  in 
the  writ.    Co.  Litt.  06. 

137.  A  supercargo  who  was  to  have 
had  a  share  in  the  profits  of  an  adven- 


ture; is  a  competent  witness  for  the 
owner  in  an  action  against  the  under- 
writers to  recover  the  invoice  price  of 
the  goods,  no  insurance  havine  been 
made  on  profits.  Robertson  vTFrench^ 
4  Esp.  246.  EUenborough,  C.  J.  1803. 
And  see  ante.  Ship,  pf.  145, 6*  Bar^ 
Um\.  Hanson,  2  Taunt.  49 ;  Gouihwaite 
V.  Duckworth,  12  East,  421 ;  Vensung  v. 
Leckie,  13  East,  7;  Coppard  v.  Page, 
Forrest,  1. 

138.  Upon  an  indictment  for  a  con- 
spiracy, tne  wife  of  one  defendant  can- 
not  be  called  on  behalf  of  a  co-de- 
fendant, though  the  parties  appear  and 
defend  separately.  Rex  v.  Jjocker,  < 
Wainwright  and  wife,  5  Esp.  107.  El- 
lenborouffh,  C.  J.  1804. 

139.  And  semble,  that  upon  a  joint 
indictment,  one  defendant  who  suffers 
judgment  by  default,  cannot  be  called 
as  a  witness  for  another  defendairt  who 
pleads.  Rex  v.  Lafone,  Hopibum,  Dams^ 
BUlUer,  and  anoAer,  5  Esp.  155.  £1- 
lenborough,  C.  J.  1804. 

Contra,  ante,  pi.  129,  130. 

140.  In  an  action  for  goods  sold,  the 
plaintiff's  son  who  is  held  out  to  the 
world  as  a  partner,  and  accepts  bills 
drawn  in  their  joint  names,  but  who 
denies  that  he  has  any  share  in  the  bu- 
siness, is  a  competent  witness.  Parsons 
V.  Crosby,  5  Esp.  199.  Ellenborough, 
C.  J.  1805;  ante,  pL  125. 

C.  (k)  Primes  in  estate. 

141.  Tenant  in  possession  cannot  be 
called  to  support  his  landlord's  title. 
Doe,  d.  Winckley,v.  Pye,  esq.  Prtnctpal 
of  Barnard's  Inn,  1  Esp.  364.  Ken- 
yon, C.  J.  1795. 

S.  P.  Doe  d.  FoOer  v.  WiUiams, 
Cowp.  621. 

142.  But  he  is  a^ood  witness  for  the 
plaintiff..  Doe  d.  Turner  v.  Walltnger, 
Holroyd,  J.  Dorchester  Spring  Assizes, 
1819. 

143.  A  lessor  cannot  be  called  to 
prove  right  of  possession  in  his  lessee, 
omtt^  V.  Chancers,  4  Esp.  164.  El- 
lenboroi^h,  C.  J.  1802. 

Ace  Foxy.  Swarni,  Starkie, 482 ;  but 
see  Bell  v.  Harwood,  3  T.  R.  308,  10; 
ante.  C.  (b)  pi.  52,  53. 

144.  In  an  action  for  not  manuring  a 
farm  according  to  covenant,  a  sub-lessee 
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of  the  defendant  is  a  competent  witness 
to  shew  that  the  stipulated  quantity  has 
been  laid  on.  Trishaw  v.  Barnes ^  1 
Campb.  341.  Ellenborough,  C.  J.  1808. 
Sedvide  ante.  Evidence,  pi.  ^^^  67, 

145.  The  party  under  whom  defend- 
ant makes  cognizance  in  replevin,  may 
be  called  at  the  trial.  His  declarations 
cannot  therefore  be  given  in  evidence  to 
ditprove  the  tenaitcy.  Hart  v.  Hom^  2 
Campb.  92.    Heath,  J.  Kingston,  1809. 

146.  So  the  wife  of  such  party. 
Johnson  v.  Mason^  1  Esp.  89.  Kenyon, 
C.  J.  1794. 

But  see  Dyke  v.  Aldridge^  7  T.  R. 
665,  and  11  East,  584 ;  ante,  pi.  82. 

And  see  Rex  v.  Wohumy  10  East, 
395,  and  observation  of  Le  Blanc,  J. 
ihid.  402;  Rex  v.  Hardwick^  11  East, 
578. 

147.  But  in  another  case  where  the 
defendant  made  cognizance  under  the 
party  beneficially  interested,  and  also 
imder  the  person  who  had  the  l^al 
estate,  it  was  held  that  the  trustee 
could  not  be  called  to  support  the  tiUe^ 
Ooidmg  v.  Nias,  5  Esp.  272,  Chambre, 
J.  1805. 

148.  Where,  upon  a  justification  in 
trespass  under  a  prescriptive  right  to  a 
watercourse,  the  course  of  the  stream  is 
put  in  issue,  a  person  claiming  a  similar 
right  cannot  be  examined  for  the  de- 
fendant. Jebh  V.  Pooey,  2  Esp.  679. 
Kenyon,  C.  J.  1798. 

149.  It  would  have  been  otherwise, 
if  the  traverse  had  bean  taken  upon  the 
right  of  the  defendanfs  messuage  to  the 
watercourse.     Ibid, 

150.  So  in  an  action  against  the  oc- 
cupier of  an  adjoining  dose,  for  not 
fencing  against  a  common,  the  plain- 
tiff's landlord  and  other  commoners  are 
not  competent  witnesses.  Anscomb  v. 
Shore,  1  Campb.  290.  Heath,  J.  and 
C.  P.  1808. 

151.  A  commoner  cannot  be  called 
to  negative  a  right  of  common  claimed 
on  the  same  common.  Brottni  v.  Hur^ 
ley,  Abbott,  J.  Devon  Spring  Assizes, 
1818. 

152.  A  public  highway  may  be  proved 
by  a  witness  who  has  agreed  to  grant  at 
an  aimual  rent,  a  private  way  across  his 
land,  which  cannot  be  used,  unless  the 
road  in  dispute  be  established.    Pollard 


V.  Scott,  Peake,  18.     Kenyon,  C.  J. 
1790. 

153.  In  an  action  for  work  in  paper- 
ing rooms,  the  owner  of  the  house  is  not 
a  good  witness  to  prove  that  he  agreed 
to  pay  the  defendant,  by  whom  the 
plaintiff  was  employed,  a  gross  sum  for 
the  repairs  of  the  house,  without  a  re- 
lease from  the  plaintiff.  New  v.  Chid^ 
gey,  Peake,  98.     Kenyon,  C.  J.  1791. 

C.  (I)  Servants, 

154.  A  book-keeper  is  a  good  wit- 
ness for  his  master,  of  necessity,  without 
a  release.  Spencer  v.  Ooulding  and 
ano^r,  Peake,  129.  Kenyon,  C.  J. 
1792. 

S.  P.  Bull.  N.  P.  289. 

And  see  ante,  Evidence,  pi.  342. 

155.  A  servant  employed  to  receive 
money,  is  a  good  witness,  ex  necessitate^  . 
without  a  release,  to  prove  that  he  has 
received  it  and  that  he  has  paid  it  over 
to  his  principal.    MtUtkews  v.  Haydon,  ' 
genu  2  fisp.  509.    Kenyon,  C.  J.  1796. 

156.  A  servSnt  employed  to  deliver 
goods,  is  a  competent  witness  to  prove 
the  delivery.  Adams  v.  Davis^  3  Esp. 
48.    Eldon,  C.J.  1799. 

157.  It  might  perhaps  be  otherwise, 
if  it  could  be  shewn  that  it  was  usual 
for  the  servant  to  receive  the  price  from 
the  customer.    Ibid, 

Sed  vide  antei,  Evidence,  pi.  342. 

158.  A  broker  employed  by  the  land- 
lord to  make  a  distress,  is  not  a  compe- 
tent witness  to  prove  that  the  distress 
was  not  excessive.  Field  v.  Mitchell,  6 
Esp.  71.    EUenborouch,  C.  J.  1807. 

159.  In  an  action  tor  negligence  in 
running  against  the  plaintiff's  cart  with 
a  dray,  the  plaintiff  cannot  call  his  ser- 
vant who  drove  the  cart  without  releas- 
ing him.  Miller  v.  Falconer,  1  Campb. 
251.    Ellenborough,  C.  J.  1808. 

160.  A  broker  employed  by  an  agent 
is  not  a  good  witness  for  such  a^nt,  to 
negative  misconduct  or  negligence, 
without  a  release  from  the  agent. 
Genets  and  another  v.  Mainwaring^ 
Holt,  139.    Gibbs,  C.  J.  1815. 

161.  But  where  excess  is  new  as- 
signed upon  a  licence  to  break  through 
plaintaff's  wall,  the  workmen  employed 
are  competent  witnesses  for  the  defend- 
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anU     Citihb^Tt  v.  Goitling,  3  Campb. 
515.     Ellenborough,  C.  J.  1814. 

165.  In  an  action  by  the  owner  of  a 
waggon  against  the  proprietors  of  a  coach 
for  the  negligent  driving  of  the  coach- 
man, whereby  plaintiff  *s  fore-horse  was 
killed,  the  waggoner  is  a  competent 
witness  for  his  master  without  a  release. 
Morish  v.  fbote,  Abbott,  J.  Devon 
Spring  Assizes,  1818, 

C.  (m)  Ship  owners  and  masters. 
(And  see  post,  pi.  21].) 

163.  Semhle,  that  in  an  action  for 
sinking  a  barge  laden  with  plaintiff's 
com,  the  owner  oC  the  damaged  barge 
is  a  good  witness  for  the  plaintiff  upon 
being  released,  notwithstanding  the  in- 
jury sustained  by  himself.  Spitty  ▼. 
BdwenSf  Peake,  53.  Kenyon,  C.  J. 
1791. 

164.  In  an  action  upon  a  policy  on 
goods,  the  owner  cannot  prove  the  ves- 
sel seaworthy  without  a  release  from 
the  plaintiff.  Rotheroe  and  others  v. 
Elton,  Peake,  84.   Kenyon,  C.  J.  1791 

165.  S.  P.  ruled  in  Foxy.  Lushington, 
Peake,  85,  n.    Kenyon,  C.  J.  1791. 

Ace.  Martyn  v.  Hendrickson^  1  Salk, 
287.  S.  C.  2  Lord  Raym.  1007.  S, 
C.  Holt,  756. 

166.  In  an  action  by  shipper  of  com 
against  owner  of  vessel  for  negligence, 
the  plaintiff  may  release  the  captain 
and  examine  him  as  to  the  occasion  of 
the  loss.  Lay  v.  Holockf  Peake,  101. 
Kenyon,  C.  J.  1790. 

1 67.  S.  P.  Spitty  V.  Bowens,  uhi  supra. 

168.  In  an  action  on  a  policy  for  a 
loss  by  barratry,  the  captain  is  not  a 
competent  witness  to  prove  the  consent 
of  the  owners  to  the  supposed  act  of 
Ibarratry,  without  a  release  from  the  un- 
derwriter. Bird  V.  Thompson^  1  Esp. 
339.     Kenyon,  C.  J.  1795. 

And  see  Evans  v.  Williams^  7  T.  R, 
481,  n.  post,  pi.  171. 

Ai)d  for  a  definition  of  barratry,  see 
NuU  V.  Bourdieu,  1  T.  R.  323. 

169.  In  an  action  by  two  part  owners 
for  an  injury  done  to  a  ship,  the  master 
is  a  competent  witness  if  released  by 
one  of  the  plaintiff's  only.  Hockless  et 
alt.  V.  Mitchell,  4  Rsp.  86.  Kenyon 
C.  J.  1802. 

170.  In  an  action  against  an  under- 


writer on  a  policy  on  goods,  the  captain 
is  not  a  competent  witness  to  prove  that 
he  has  not  been  guilty  of  a  deviation ; 
for  though  a  verdict  obtained  by  the 
defendant  would  not  be  evidence  of  the 
fact  of  deviation  in  an  action  against  the 
witness,  it  would  shew  that  certain  ex- 
penses had  been  incurred  in  the  prose- 
cution of  an  action  which  had  failed 
through  his  misconduct.  Taylor  t. 
M'Viccar,  6  Esp.  27.  Mansfield,  C.  J. 
1806. 

171.  In  an  action  against  the  owner 
for  moneys  advanced  for  the  use  of  the 
ship,  the  captain  is  a  competent  witness 
to  prove  that  the  moneys  advanced  to 
him  have  been  so  applied.  Rocker  v. 
Busher,  1  Stark.  27.  Ellenborough, 
C.  J.  1815. 

And  see  Evans  ▼•  Williams,  7  T.  R. 
481,  n.  coram  Lord  Kenyon,  at  Guild- 
hall, 1788,  in  which  case  it  was  ruled 
that  the  cap^in  was  a  competent  wit- 
ness, not  on  the  ground  of  necessity, 
but  as  standing  indifferent  between  the 
patties;  ante,  pi.  162,  168. 

172.  A.  whose  name  has  been  regis- 
tered as  a  part  owner,  on  the  oath  of  B., 
afterwards  conveys  to  B.,  covenanting 
for  the  goodness  of  his  title.  He  can- 
not call  B.  to  prove  that  he  had  no  in- 
terest in  the  vessel,  although  tlie  con- 
veyance was,  in  fact,  made  for  the  pur- 
pose of  correcting  B.'s  mistake.  Nick^ 
son  V.  Thomas,  1  Stark.  85.  Ellenbo- 
rough, C.  J.  1815. 

C.  (h)  Trustees. 
(And  see  ante.  Trustees.) 

174.  Trustees  of  an  incorporated  pub- 
lic charity  are  good  witnesses  in  an  ac- 
tion brought  against  themselves  in  their 
corporate  capacity.  WeUer  v.  The 
Oovemors  of  the  FoumUing  Hospital, 
Peake,  153.    Kenyon,  C.  J.  1792. 

And  see  Rex  v.  St.  Mary  Magdalen, 
Bermondsey,  3  East,  7,  12,  13. 

175.  A  trustee  in  whom  a  power  is 
vested  to  nominate  an  endowed  school, 
is  a  ^ood  witness  in  support  of  his  own 
nommee.  Withnell,  cterh,  v.  Gartham, 
clerk,  1  Esp.  322.  Kenyon,  C.  J.  1795. 

S.  C.  not  S.  P.  6  T.  R.  388. 

176.  Where  defendant  in  replevin 
makes  cognizance  under  the  party  oene- 
ficially  interested,  and  also  under  the 
person  who  has  the  legal  estate,  the 
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lattet  cannot  be  called,     Qoldmg  ▼. 

Niasy  5  Esp.  272.     Chambre,  J.  1805. 

Sed  vide  ante,  pi.  16,  52,  53,  143. 

C.  (o)  In  other  cases. 

177.  Held,  that  upon  an  indictment 
against  A.  for  perjury  committed  on  a 
trial,  the  party  who  was  injured  by  tjie 
verdict,  and  who  had  filed  a  bill  for 
relief,  was  not  a  competent  witness ;  as 
a  conviction  would  be  a  eround  for  or- 
dering the  refunding  of  the  money  ob- 
tained by  the  verdict.  Rex  v.  Dalby, 
Peake,  12.    Kenyon,  C.  J.  1790. 

And  see  Watts*s  case,  Hardres,  331. 

178.  But  the  party  who  succeeded  at 
the  trial  may  be  examined.  Rex  v.  De 
Faria^  Peake,  104.  Kenyon,  C.  J. 
1790. 

179.  It  has  since  however  been  held, 
on  the  authority  of  Rex  v.  Bostock^  4 
East,  572,  (S.  C.  1  Smith,  202,)  that 
where  A.  is  convicted  under  a  statute 
upon  the  evidence  of  B.  the  conviction 
is  not  evidence  to  support  a  justification 
pleaded  by  B.  to  an  action  of  trespass, 
though  B.*s  name  do  not  appear  on  the 
face  of  the  proceedings.  Smithy,  Rum- 
menSy  1  Campb.  9.  Ellenborough,  C. 
J.  1807. 

And  see  Rex  v.  Bray^  Cases  temp. 
Hardw.  358 ;  Rexy,  Brou^htoriy  2  Stra. 
1229;  BtKf'don  v.  Browning ^  1  l^aunt. 
520. 

180.  The  conviction  may,  however, 
be  read  for  the  purpose  of  shewing  that 

B.  was  not  actuated  by  malice.    SmiHi 
v.  RummenSj  uhi  swprcL 

181.  Party  arrested  is  a  good  witness 
in  an  action  against  the  sheriff  for  an 
escape ;  as  he  will  remain  liable  for  the 
debt.  Cass  and  another  v.  Camerony 
Peake,  124.    Kenyon,  C.  J.  1792. 

S.  P.  Rex  V.  Warden  of  the  Fleet,  12 
Mod.  338;  Bull.  N.  P.  67. 

And  see  Powell  v.  Hord,  ]  Stra.  650 ; 
S.  C.  1  LordRaym.  1411. 

182.  It  is  no  objection  to  the  compe- 
tency of  a  witness  on  an  indictment  for 
perjury,  committed  in  an  answer  in 
chancery,  that,  in  his  answer  to  a  cross 
bill,  he  has  sworn  to  the  same  fact 
which  he  is  now  called  to  prove.  Rex 
V.  Pepys,  esq.   Peake,   138.     Kenyon, 

C.  J.  1792. 
Sed  vide  Appendix. 


183.  A  defendant  who  has  not  paid 
debt  and  costs,  though  his  bail  are  fixed, 
is  not  competent  to  prove  perjury  com- 
mitted at  tne  trial.  The  King  v.  Eden, 
I  Esp.  97.     Kenyon,  C.  J.  1794. 

1 84.  In  a  qui  tam  action  for  usury, 
the  borrower  is  a  competent  witness  to 
prove  the  whole  case,  whether  the  loan 
De  repaid  or  not.  Smith,  qui  tam,  v. 
Prager,  2  Esp.  486.  Kenyon,  C.  J. 
1796. 

And  the  court  of  K.  B.  discharged  a 
rule  for  a  new  trial.  Ibid,  and  7  T.  R. 
60. 

185.  A  person  who  has  undertaken 
to  mdemnify  the  plaintiff's  attorney, 
cannot  be  examined  for  the  plaintiff 
without  a  release  from  the  attorney. 
York  V.  Gribhle,  1  Esp.  319.  Kenyon, 
C.  J.  1795. 

186.  But  he  requires  no  release  from 
the  defendant.    Ihid. 

187.  The  plaintiff  in  a  foreign  at- 
tachment cannot  be  called  to  support 
the  proceedings  in  that  suit,  in  a  subse-  " 
quent  action  brought  by  the  defendant 
in  the  attachment  against  the  garnishee. 
Lord  Barrymore,  Administrator,  v.  Tay^ 
lor,  1  Esp.  327.     Kenyon,  C.J.  1795. 

188.  A  witness  will  not  be  rejected 
on  the  ground  that,  on  his  cross-exami- 
nation, a  question  may  be  put,  the  an- 
swer to  which  may  affect  him  criminally. 
Barber  v.  Gingell,  3  Esp.  60.  Kenyon, 
C.  J.  1799. 

189.  In  an  action  against  a  candidate 
for  bribery,  the  voter,  though  particeps 
cfiminis,  is  a  good  witness  to  prove  the 
offence.  Dover  v.  Maestaer,  5  Esp.  92. 
Ellenborough,  C.  J.  1803. 

S.  P.  Bush  V.  Rallifig,  Sayer,  289. 

190.  In  an  action  on  the  warranty  of 
a  horse,  a  prior  vendor  who  warranted 
to  the  defendant,  is  competent  to  prove 
the  soundness.  Briggs  v.  Crick,  5  Esp. 
99.    Alvanley,  C.  J.  1804. 

And  jsee  Barker  v.  Barker,  1  Wightw. 
397,  9 ;  iVti  V.  Cutting,  4  Taunt.  18. , 

191.  A  mere  obligation  in  honour 
does  not  render  a  witness  incompetent. 
Pederson  v.  Stoffies,  1  Campb.  145. 
Mansfield,  C.  J.  1807. 

But  see  Fotherington  v.  Greenwood, 
1  Stra.  129;  Anonymous,  cited  in  Rudd*s 
case,  1  Leach,  Cro.  Ca.  154 ;  and  see 
Rex  V.  Wohum,  10  East,  395. 

Id2»  lu  an  action  for  fraudulently 
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misrepresenting  the  solvency  of  J.  H.» 
J.  H.  is  a  competent  witness  for  the 
plaintiff,  as  he  cannot  avail  himself  of  a 
recovery  in  this  action,  when  sued  for 
the  price  of  the  goods.  Richardson  and 
another  v.  Smithy  1  Camph.  277.  El- 
lenborough,  C.  J.  1808. 

Sed  vide  Bird  v.  RandaU^  3  Burr. 
1345.     S.  C.  1  Bla.  373. 

193.  In  an  action  for  goods  sold  to 
the  defendant  and  hy  his  order  deli^ 
vered  to  a  third  person  for  her  own  use, 
the  latter  is  not  a  competent  witness  to 
prove  the  contract  without  a  release 
trom  the  plaintiff.  Wright  v.  Wardle, 
esq.  M.  P.  2  Campb.  201.  Ellenbo- 
rough,  C.  J.  18C9. 

194.  And  sewhlcy  that  if  she  be  a 
married  woman,  though  living  in  adul- 
tery apart  from  her  husband,  a  release 
must  be  executed  to  him  also.     Ihid. 

195.  A  person  who  has  bought  goods 
in  his  own  name  is  not  a  competent 
witness  to  prove  that  he  purchasea  them 
as  agent  for  the  defendant.  M*Bram 
V.  Fortune  and  (mother ^  3  Campb.  317. 
Ellenborough,  C.  J.  1812. 

N.  It  does  not  appear  that  any  re- 
lease was  offered ;  see  the  last  case. 

196.  A  carrier  who  is  employed  by 
A.  to  convey  a  sum  of  Money  to  B. 
and  pays  it  by  mistake  to  C.  is  a  good 
witness /rom  necessitu^  to  prove  the  pay- 
inent  to  C.  in  an  action  brought  against 
him  by  A.  for  the  amount  without  a  re- 
lease. Basrker  t.  Macrae,  3  Campb. 
144.     Ellenborough,  C.J.  1811. 

197.  If  the  sheriff's  officer  who 
makes  an  arrest,  attest  the  execution  of 
the  bail  bond  at  the  lequest  of  the  per- 
son arrested,  the  latter  is  precluded irom 
objecting  to  the  examination  of  the  offi- 
cer, in  an  action  on  the  bail  bond,  though 
he  is  substantially  a  pstity  to  the  suit. 
Honeywood,  harL  sheriff  of  Keni^  v. 
Peaeockj  3  Campb.  196.  Ellenboroueh, 
C.  J.  1812. 

198.  A  clerk  to  commissioners  of 
taxes,  is  bound,  when  subpoenaed,  to 
produce  his  books,  and  answer  all  ques- 
tions relevant  to  the  issue,  notwithstand- 
ing his  oath  of  office.  Lee,  qvd  tam^  v. 
Bvrrdl^  3  Campb.  337.  Ellenborough, 
C.  J.  1813. 

C.  (p)  Ohjectionf  when  taken* 

199.  An  objection  to  the  competency 


of  a  witness  may  be  raised  in  any  stigp 
of  the  trial.  Stone  v.  Blachbumef  1 
Esp.  37.     Kenyon,  C.  J.  1793. 

Sed  vide  Regina  v.  Muscot^  10  Mod. 
193. 

200.  Where  the  incompetency  of  the 
witness  appears  on  the  face  of  his  an- 
swer to  interro^tories,  the  objection  is 
waived  by  puttmg  cross  interroeatories, 
and  cannot  be  insisted  on  at  the  trial. 
Ogle  V.  Paleski,  Holt,  485.  Gibbs, 
C.  J.  1816. 

201.  A  witness  who,  from  thejstate- 
ment  of  his  partner,  made  under  no 
circumstance  of  suspicion,  believes  that 
lie  is  a  creditor  of  a  bankrupt,  cannot 
be  called  by  the  assignees.  Atkins  and 
others  V.  Seward  and  others*  Uolroyd, 
J.  Winchester  Spring  Assizes,  1819. 

C.  (q)  Objection,  how  repelled* 

202.  Where  an  objection  to  the  com- 
petency of  a  witness  arises  out  of  his 
examination  on  the  voir  dire,  he  may  be 
asked  any  question  to  shew  that  his  in- 
terest has  ceased,  though  the  proceed- 
ings by  which  it  was  determinea,  could, 
under  other  circumstances,  have  been 
proved  only  by  written  evidence.  But- 
chers^ Company  v.  Jones,  1  Esp.  160. 
Kenyon,  C.  J.  1794. 

And  see  Regina  v.  Muscot,  10  Mod. 
193.     Turner  v.  PearU,  1  T.  R.  717. 

203.  Thus  where  in  an  action  by  a 
corporation,  the  witness  admits  that  he 
was  once  a  member,  he  may^  state  that 
he  is  now  disfranchised,  without  pro- 
ducing the  corporation  books.  Butcnera^ 
Company  v.  Jones,  ubi  supra, 

204.  So  where  in  an  action  by  as- 
signees, the  witness  acknowledges  that 
he  was  a  creditor  of  the  bankrupt,  it  is 
sufficient  for  him  to  allege,  that  he  has 
since  become  a  bankrupt  himself,  and 
obtained  his  certificate,  without  pro- 
ducing such  certificate.  Botham  v. 
Swingler,  1  Esp.  164;  differently  re- 
ported, Peake,  218.  Kenyon,  C.  J. 
1794. 

205.  But  this  privilege  extends  only 
to  a  regular  examination  on  the  voir  dire 
b^ore  any  examination  in  chief.  There- 
fore a  Witness  cannot,  upon  his  cra« 
examination,  be  interrogated  as  to  the 
contents  of  written  instruments,  for  the 
purpose  of  raising  an  objection  to  his 
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compeftency.  HaweUw.  Lock,  iCampb. 
14.     EUenbotough,  C.  J.  1809. 

C.  (r)  Competency 9  how  restored. 


206.  In  an  action  against  the  owner 
of  a  vessel  for  a  loss  occasioned  by  the 
negligence  of  the  pilot,  the  latter  is  a 
good  witness  for  the  defendant,  upon 
being  released  by  him,  without  a  release 
from  the  captain.  Aldrich  v.  Stmwoiw, 
1  Stark.  214;  4  Campb.  392.  Gibbs, 
C.  J.  1816. 

And  see  ante,  Ship,  G. 

207.  A  general  release  discharges.the 
party  from  all  liability  in  respect  of 
past  transactions,  although  no  cause  of 
action  have  accrued.  Scott  and  others 
V.  Liffordy  I  Campb.  249.  Ellenbo- 
rough,  C.  J.  1808. 

^C.  not  S.  P.  9  East,  347. 

208.  In  an  action  by  tenants  in  com- 
mon, a  release,  executed  by  only  one  of 
the  plaintiffs,  is  sufficient,  Hockless  et 
alt.  V.  MiicheUy  4  Esp.  86.  Kenyon, 
C.  J.  1802. 

209.  To  restore  the  competency  of  an 
interested  witness,  it  Is  necessary  either 
to  produce  a  release  or  to  shew  that  it 
has  been  lost.  Corking  v.  Jarrard,  1 
Campb.  37.  Ellenborough,  C.  J.  1807. 

210.  A  guardian  ad  ItterHy  possesses, 
as  such,  no  authority  to  release  a  wit- 
ness. Fraser  v.  Marsh,  2  Stark.  41. 
Ellenborw^h,  C.  J.  1817. 

And  see  ante.  Evidence,  pi.  290. 

211.  Semhle,  that  in  an  action  for 
running  down  a  ship,  the  captain  may 
be  rendered  a  competent  witness  by  a 
release  to  himself  and  the  rest  of  the 
crew,  with  a  smgle  stamp.  Perry  v. 
Bouckiery  4  Campb.  80.  fiUenborough, 
C.  J.  1818. 

N.  Especially  when  the  cai)tam's 
name  stands  first,  and  the  release  is  first 
tendered  to  him.     Ibid, 

212.  In  an  action  by  an  executor, 
the  residuary  legatee  is  not  rendered  a 
competent  witness  for  the  plaintiff  by 
releasing  all  claim  to  the  debt,  since 
the  costs  would  be  a  charge  on  the 
estate.  Baker,  imdow,  extfcutm,  §-c.  v. 
TynohiU,  4  Campb.  27.  Ellenbo- 
rough,  C.  J.  1814. 

213.  The  witness  must  release  the 
residue  altogether^  or  the  attorney  must 
release  his  costs^  the  estate  not  being 


chargeable  with  the  defendant's  costs. 

Ibid. 

D.  Personal  defect. 

(And  see  post,  E.  (c).  As  to  alien  ene- 
mies, see  Falcon,  Atkins,  6  Rob.  A. 
R.  197.) 


D.  (a)  Crime. 
2J4.    The    record  of  a  conviction 
witfiout  a  caption,  cannot  be  read  to 
incapacitate  a  witness.     Cooke  v.  Max- 
^weU,  2  Stark.  183.    Bayley,  J.  1817. 

E.  Examination  op  witnesses. 

E.  (a)  Oath,  how  administered. 
(2  Anst.  279.) 

215.  A  jew,  who  has  never  formally 
renounced  the  religion  of  his  ancestors, 
but  considers  himself  a  member  of  the 
established  church,  may  be  sworn  on 
the  gospels.  Rex  v.  Gilham,  1  Esp. 
285.     Kenyon,  C.  J.  1795. 

216.  A  member  of  a  religious  com- 
munity which  objects  to  the  ceremony 
of  kissing  the  book,  may  be  examm^ 
without  It.  Mee  v.  Reid,  Peake,  23. 
Kenyon,  C.  J.  1790.  ,  ^. ,    -   ^ 

S.  P.  Duttwi  V.  Colt,  2  Siderf.  6. 
Mildrone's  case.  Leach,  C.  C.  459. 

Ace.  Omychund  v.  Barker,  1  Atk. 
21,  42. 

E.  (b)  Declarations  in  articulo  mortis. 

217.  It  is  exclusively  a  question  for 
the  court  whether  a  declaration  made 
m  articulo  mortis,  be  under  the  circumj- 
stances  adniissible  evidence.  P^'  ^^ 
judges,  on  a  question  referred  to  them 
by  the  judges  in  Ireland.  Rex  v. 
HwkA,  1  Stark.  523. 


E.  (c)  Questions  affecting  the  witness 
personally. 

(And  see  ante,  C.  (b)  78,  79,  80 ;  Ac- 
tion ON  THE  CASE,  A.  (c)  pL  24, 
25.) 

218.  A  witness  should  not  be  asked 
whether  he  believes  in  Jesus  Chnst  or 
in  the  Gospels,  but  whether  he  beheves 
in  God,  in  the  obligation  of  an  oath, 
and  in  a  future  state.  The  Kmg  v. 
Taylor,  Peake,  11.    Buller,  J.  1790. 
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witness; 


219.  SmbU^  that  a  witoeu  is  bound 
to  answer  questions  which  may  subject 
him  to  a  dvU  responsibility.  Doxon  v. 
Haigh  et  alt.  1  Esp.  409.  Kenyon,  C. 
J.  1795. 

S.  P.  declared  to  be  law  by  46  Geo. 
111.  cap.  37.  s.  1. 

And  see  13  &  14  Car.  lU  cap.  18. 
sect.  11 ;  Regmav,  Newelly  Parker,  270. 

220.  A  letter  written  by  a  witness, 
contradictory  to  his  present  testimc^y, 
may  be  read  for  the  purpose  of  impeach- 
ing his  credit.  De  Sailly  v.  Morgan,  2 
Esp.  691.     Kenyon,  C.  J.  1798. 

And  see  ante,  Insurance,  pi.  231. 

221.  It  is  no  ground  for  rejecting  a 
witness,  that  upon  his  cross-examina- 
tion a  question  may  be  put  which  may 
affect  him  criminally.  Barber  v.  6rtn- 
gell,  3  Esp.  60.     Kenycm,  C.  J.  1799. 

But  see  Cotes  v.  Hardacre,  3  Taunt. 
424. 

222.  A  witness  who  answers  questions 
tending  to  criminate  himself  on  his  exa- 
mination in  chief,  is  bound  to  answer 
on  the  cross  examination,  though  his 
answer  may  implicate  him  in  a  transac- 
tion affecting  his  life.  Per  Dampier,  J. 
Winchester  Summer  Assizes,  1815. 

223.  Held,  that  a  witness  cannot  be 
interrogated  as  to  his  having  been  in  a 
house  of  correction.  Rex  v.  Lewis  and 
ethers,  4  Esp.  225.  Ellenborough,  C. 
J.  1802. 

224.  If,  however,  upon  such  a  ques- 
tion Wing  put,  he  admits  the  fact,  the 
prosecution  may  call  evidence  of  his 
subsequent  good  conduct.  Rex  v. 
Clarke,  2  Stark.  241.  Holroyd,  J. 
1817. 

225.  And  semhle,  that  a  witness 
should  not  be  asked  questions  which 
tend  directly  to  disgrace  him.  Mao- 
hide  V.  Machride,  4  Esp.  242.  Alvan- 
ley,  C.  J.  1802. 

226.  In  an  action  for  seduction,  the 
servant  cannot  be  asked  if  she  previously 
had  intercourse  with  other  men.  DoSm 
V.  Norris,  3  Campb.  519.  Ellenbo- 
rough, C.  J.  1814. 

227.  Answers  given  to  c^uestions  to 
which  the  witness  or  exammant  might 
have  demurred,  may  be  employed  against 
him.  Smith  and  others,  assignees  of 
Parquet,  v.  Beadnell,  I  Campb.  30. 
Ellenborough,  C.  J.  1807. 

228.  So   any  acknowledgment   ex- 


tracted by  the  commissioners,  howetef 
irrelevant  to  the  bankruptcy,  mav  be 
used  against  the  examinant.  Stockfieth 
V.  De  Tastet  and  others,  4  Campb.  10. 
Ellenborough,  C.  J.  1814. 

229.  But  semble,  that  the  chancellor 
would  order  «6uch  examination  to  be 
taken  off  the  file.     Ibid. 

230.  It  being  a  misdemeanour  to 
copy  an  extrajudicial  affidavit  which 
contains  libellous  matter,  even  for  the 
purpose  of  presenting  it  to  the  magis- 
trate to  be  sworn,  a  person  who  has  mAt 
such  a  copy  cannot  be  compelled  to  dis- 
close the  contents  of  such  affidavit 
Malmey  v.  BartUy,  3  Campb.  210. 
Wood,  B.  Gloucester,  1812. 

E.  (d)  Repudiation  of  etfidenee. 

231.  If  a  witness  upon  his  examina- 
tion in  chief  give  evidence  against  the 
plaintiff,  by  whom  he  is  called,  his 
testimony  may  be  entirely  repudisUed 
by  calling  witnesses  to  contradict  him. 
Alexander  v.  Gibson,  2  Campb.  556. 
Ellenborough,  C.  J.  1811. 

But  see  Adams  v.  Arnold,  12  Mod. 
375 ;  1  Nolan,  442. 

•232.  But  a  partv  is  not  at  liberty  to 
set  up  so  mucn  of  bis  witnesses'  testi- 
mony as  makes  for  him,  rejecting  and 
disproving  such  part  as  makes  against 
him.    Ibid. 

Secus,  as  to  witness  produced  hy  the 
adverse  party.  Bermon  v.  fToodbridge, 
Doi^l  788. 

And  see  Limitation  of  ACTiQVh 
A.  (c)  pi.  33. 

E.  (e)  Cross  exanmati<m* 
(And  see  ante,  pi.  221,  2.) 

233.  Witnesses  cannot  be  cross  c»- 
mined  to  rebut  an  assertion  made  w 
counsel,  which  they  have  not  attempted 
to  prove.  Lucas  v.  Novosiliesbi,  1  Esp* 
296,8.    Eyre,  C.  J.  1795. 

234.  A  witness  may  be  cross  e»- 
mined,  though  the  party  calling  him 
may  not  have  chosen  to  examine 
in  chief.     Phillips  v.  Earner  et 
sheriffs  of  London,  1  Esp.  357. 
yon,  C.  J.  1795.  .  « 

And  see  VaUiant  v.  Dodmsad,  ^ 
Atk.  524. 

235.  A  witness  caigiot  be  cross  exa- 
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mined  as  to  the  contoits  of  an  affidavit 
which  he  formerly  made,  unless  such 
affidavit,  or  an  'office  copy,  be  in  court 
Samthill  v.  Bomid^  4  Esp.  74.  Kenyon, 
C.  J.  1801. 

236.  Counsel  cannot  assume  that  the 
witness  has  made  a  statement  on  his  ex- 
amination in  chief  which  was  not  in  fact 
made.  Hill  v.  Coombe,  Abbott,  J. 
Exeter  Spring  Assizes,  1818. 

237.  Or  put  a  question  which  as- 
sumes a  fact  not  m  proof.  Doe  d. 
HcauUey  v.  fFood.  Abbott,  J.  Laun- 
ceston  Spring  Assizes,  1818. 

238.  A  witness  may  be  cross  exa- 
mined as  to  a  fact  irrelevant  to  the 
issue,  for  the  purpose  of  discrediting 
his  testimony,  Harris  v.  Tippett^  2 
Campb.  637.  Lawrence,  J..  Gloucester, 
1811. 

239.  But  other  witnesses  caimot  be 
called  to  contradict  him,    Ihid. 

And  seeSpencel^^  gent  v.  De  WtlloUy 
7  East,  108,  where  the  same  point  seems 
to  have  been  fidly  settled. 

240.  Where,  however,  the  answer  to 
the  irrelevant  question  is  accompanied 
by  a  denial  of  a  threat  against  the  pri- 
soner, witnesses  may  be  called  to  prove 
such  threat.  Rex  v.  Yewm^  2  Campb. 
638.    Lawrence,  J.  Monmouth,  1811 

And  see  rules  foe  cross  examination, 
in  Quinct  lib.  5,  cap.  7. 

E.  (f)  Leading  questions, 
(3  Anst  923.) 

241.  A  leading  question  may  be  put 
by  the  defendant  to  a  witness  called  by 
the  plaintiff,  after  such  witness  has  been 
cross  examined  and  quitted.  Dickinson 
V.  Shee^  4  Esp.  68.  Kenyon,  C.  J. 
1801. 

242.  A  leading  question  may  be  put 
to  a  witness,  called  for  the  purpose  of 
oontradicting  an  affirmative  statement  of 
another  witness,  respecting  the  contents 
of  a  lost  letter.  Courteen  v.  T&itse^  1 
Campb.  43.  Ellenborough,  C.  J. 
1807. 

243.  To  prove  that  A.  and  B.  are 
partneis,  a  witness  may  be  asked  whe- 
ther A.  has  interfered  with  the  business 
of  B.  NicholU  V.  Dowding  and  Kemp^ 
1  Stark.  81.  Ellenborough,  C.  J. 
1815. 


E.  (g)  Astistance  of  papers. 

244.  An  agent  who  executes  a  deed 
under  a  power  of  attorney  cannot  be 
examined  with  respect  to  the  contents  of 
such  deed,  unless  the  power  of  attorney 
be  produced.  Johnson  v.  Mason,  I 
Esp.  89.    Kenjron,  C.  J.  1794. 

245.  Deposition  formerly  made  by  an 
old  witness,  allowed  to  be  read  to  him 
for  the  purpose  of  refreshing  his  memory 
as  to  dates.  Faughan  v.  Martin,  I 
Esp.  440.     Kenyon,  C.  J.  1795. 

And  see  Doe  v.  Perkins,  3  T.  R. 
749. 

246.  The  exammation  on  oath  of  a 
deceased  witness  at  a  former  trial,  is  ad- 
missible evidence.  StruH  v.  Bovingd&n 
and  others,  5  Esp.  56»  Ellenborough, 
C.  J.  1803. 

247.  Where  a  rule  is  made  for  exa- 
mining witness  upon  interrogatories,  on 
the  ground  of  his  being  about  to  leave 
the  kingdom,  his  depositions  may  be 
read  if  he  have  actually  sailed  on  the 
voyage,  though  the  vessel  has  been 
driven  back  into  port  by  contrary  winds. 
Fonsick  V.  Agar  and  others,  6  Esp.  92. 
Mansfield,  C.  J.  1806. 

Ace.  Ward  v.  JTelU,  I  Taunt.  461. 
And  see  Ouinct.  lib.  5,  cap.  7. 

248.  A  person  who  has  from  time  to 
time  examined  entries  in  a  log  TOok 
while  the  events  were  firesh  in  lus  recol- 
lection, may  refer  to  the  book  to  refresh 
his  memory  when  examined  as  to  a  fact 
recorded  therein,  and  which  he  remem- 
bers to  have  seen  there  at  a  time  when 
he  had  a  clear  recollection  of  the  cir^ 
cumstance.  Burrongh  v.  Martin,  2 
Campb.  112.  Ellenborough,  C.  J. 
1809. 

And  see  Tanner  v.  Taylor,  3  T.  R. 
754 ;  Doe  d.  Church,  v.  Perkins,  ibid. 
750 ;  Jacobs  v.  Lindsay,  1  East,  460. 


E.  (h)  Questions  frtm  jury. 

249.  The  jury,  after  retiring  from 
the  bar,  cannot  send  for  one  of  ^e;wit- 
nesses  to  examine  him  in  their  absence 
from  the  court  Rex  v.  Scott,  Holroyd» 
J.  Winchester  Spring  Assizes,  1819. 
Z 
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F,    Production   of  papers  upon 

StJBPCENA    DUCES   TECUM  AND    NO- 
TICE. 

(3  Anst.  648.) 

250.  In  trover  against  the  messenger 
under  a  commission  of  bankrupt,  it  was 
held  that  tlie  defendant  was  not  bound 
to  produce  the  proceedings  under  the 
commission,  though  in  court,  and  no- 
tice given  to  produce  them.  Law  v. 
JFdU^  Peake,  93.  Kenyon,  C.  J. 
1791. 

251.  And  it  was  held  that  the  soli- 
citor, under  a  commision  of  bankruptcy, 
it  not  only  not  bound  to  produce  the 
proceedings  undera  suhpcma  duces  tecum, 
but  that  he  would  not  be  justified  in  so 
doing,  as  the  papers  belong,  not  to 
himself,  but  to  the  assignees.  Bateson 
V.  Hartsink  et  alu  4  Esp.  43.  Kenyon, 
C.  J.  1801. 

252.  But  it  has  been  since  ruled  to 
be  a  public  duty  to  produce  the  pro- 
ceedings. Pearson  v.  Fletcher y  5  Esp, 
90.     Ellenborough,  C.  J.  1803. 

253.  In  cases  of  this  nature,  the  dis- 
cretion of  the  judge  at  nisi  prius  will 
guard  the  interests  of  third  parties. 
CoTsett  v.  Du6ow,  Holt,  239.  Gibbs, 
C.  J.  1816. 

And  see  post,  pi.  258. 

254.  It  has  also  been  decided,  that 
an  action  will  lie  against  a  party  who 
re^es  to  produce  a  paper  in  his  actual 
possession,  though  the  legal  custody 
may  belong  to  another.  Amey  v.  Long, 
1  Campb.  14,  180,  a.  and  6  Esp.  116. 
Ellenborough,  C.  J.  1807. 

And  the  court  of  K.  B.  upon  argu- 
ment and  full  consideration,  discharged 
a  rule  for  arresting  the  judgment.  9 
East,  473. 

And  see  Field  v.  Beaumont^  1  Swanst. 
209. 

255.  So,  although  the  papers  may  be 
got  at  by  other  means.  Corsen  v.  JDv- 
bois.  Holt,  239.     Gibbs,  C.  J.  181.7. 

256.  A  witness  is  not  compellable  by 
subpmna  duces  tecum  to  produce  all 
papers  whjch  do  not  tend  to  criminate 
nimself,  but  may  withhold  a  document 
under  which  he  derives  title.  Miles  et 
aH.  V.  Dawson,  1  Esp.  '405.  Kenyon, 
C.  J.  1795. 


See  ttkVi  case  explained,  9  East,  477, 
n.  a. 

257.  But  it  has  since  been  held,  that 
a  solicitor  may  be  compelled  to  produce 
his  client's  lease  where  such  productioii 
will  not  operate  to  his  prejudice.  Cape- 
land  V.  Watts  and  another^  executors  of 
Guhbins,  1  Stark.  95.  Gibbs,  C.  J. 
1815. 

268.  But  the  court  will  satisfy  itself 
that  no  such  consequence  is  likely  to 
ensue  before  it  will  permit  the  iflstru- 
ment  to  be  used.     Ibid, 

And  see  ante,  pi.  253. 

259.  If  a  witness  after  being  called 
upon  by  a  suhpcena  duces  tecum  to  pro- 
duce a  letter,  deliver  it  to  the  opposite 
party  by  whom  it  is  withheld,  evidence 
of  tne  contents  may  be  given,  without  - 
notice  to  produce  the  letter.  Leeds  v. 
Cookj  et  i£x.  4  Esp.  256.  EUenboroi^h, 
C.  J.  1803. 

G.  Subscribing  witness. 

260.  Proof  by  the  person  whose  name 
appears  as  attesting  the  execution  of  a 
deed  by  several  parties,  that  she  was 
not  present  when  it  was  executed,  but 
that  she  was  afterwards  requested  by 
one  of  the  parties  to  sign  the  attestation, 
is  sufficient  evidence  of  the  execution  of 
the  instrument  by  such  party.  ChreUier 
V.  NeaU  and  others^  Peake,  146.  Ken- 
yon, C.  J.  1792. 

And  see  Parke  v.  Mears,  2  Bos.  & 
Pul.  2i7 ;  Quinct.  lib.  5,  cap.  5. 

261.  In  such  case  witnesses  may  be 
called  to  prove  the  hand-writing  of  the 
remaining  parties.     Ibid, 

262.  And  uppn  evidence  of  the  signa- 
ture, sealing  and  delivery  may  be  pre- 
sumed.    Ibid, 

S.  P.  per  Grant,  M.  R.  in  Bufrowes 
V.  Lock,  10  Ves.  474. 

263.  The  signature  of  A.  appears  as 
attesting  the  execution  of  a  deed  by  B. 
A.  denies  having  seen  it  executed. 
Held,  that  if  no  imputation  be  cast  upon 
the  veracity  of  A.,  the  instrumeiit cannot 
be  proved  by  evidence  of  the  hand- 
writmg  of  B.,  or  by  his  acknowledg- 
ment that  it  is  his  deed.  Phipps  v. 
Parker,  1  Campb.  412.  Ellenborough, 
C.  J.  1808.  S.  P.  contra.  FitzgiraldY. 
Elsee,  2  Campb.  635.  Lawrence,  J. 
1811. 
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164«  Where  ^  tt&me  of  B.  af>pean 
aa  Mibfcribing  witness  to  a  promissory 
Bote,  and  B.  swears  that  he  aid  not  see 
it  drawn,  witnesses  may  be  called  to 
wore  the  handwriting  of  the  maker. 
L£fnan  v.  Dearty  2  CampK  636.  n.  Le 
Blanc,  J.  Lancaster,  1810. 

N.  And  ner  Le  Blanc,  l.—f*  I  will 
viake  no  ot)ser\'ation  upon  that  case, 
fPhiifps  V.  Parkar.)  It  may  be  dis- 
tinguishable, as  there  the  instrument 
was  a  deed.  But  I  am  quite  clear  that 
if  the  subscribing  witness  to  a  note, 
when  called,  cannot  prove  it  by  reason 
of  his  not  hairing  seen  it  drawn,  the 
plaiatiff  may  proceed  to  prove  it  by 
other  means."    Ihid. 

265.  The  obligor  informs  A.  that  he  j 
has  executed  the  bond,  aod  desires  him 
lo  attest  it.    A.  is  a  good  subscribing ! 
^tness.  Powell  and  another  v.  ^aekett, 
1  Esp.  97.     Kenyon,  C.  J.  1794. 

2&3.  Secus^  if  there  be  another  at- 
testing witness  who  actually  saw  the  in- 
Vtrament  executed.  M*Craw  v.  Oeatryy 
3  Campb.  232.    Ellenborough,  €.  J. 

iai2. 

And  see  Wright  v.  JFakeford^  4 
Taunt.  220. 

267.  A  bond,  after  being  executed, 
is  brottsht  into  an  adjoining  room, 
where  A.  is  requested  by  the  attorney 
to  attest  it,  which  he  does  accordinj^ly 
in  the  presence  of  the  obligor.  A.  is  a 
good  witness  to  prove  the  execution. 
jParh  V.  Afeow,  3  Esp.  171.  Eldon, 
C.  J.  1800.  ^ 

And  the  court  of  C.  P.  refused  a  rule 
nisi  to  enter  a  nonsuit.  lUd.  and  2 
Bos.  k  Pul.  217. 

268.  Where  the  parties  whose  names 
appear  as  subscribii^  witnesses,  disavow 
liaving  seen  the  instrument  executed, 
other  persons  who  were  present  at  the 
execution,  or  know  the  Handwriting  o^ 
the  naity,  may  be  called.  Ley  v.  Sal' 
Uriel  ok.  3  Esp.  173,  n.  Kenyon,  C. 
J.  1790. 

269.  If  the  name  of  a  fictitious  per- 
son be  put  as  subscribing  witness,  evi-i 
dence  of  the  handwriting  of  the  party 
will  be  sufficient.  Faeset  and  another  v. 
Brawn^  Peake,  23.  Kenyon,  C.  J., 
1790. 

270.  An  instrument  (e.  g.  a  warrant 
of  distress)  to  which  there  is  an  attesting 
witness^  can  only  be  proved  by  him. 


fli^f  v»  JDirom,  2  Stark.  180.    Ellen* 
borough,  C.  J.  1817. 

271.  A  deed  executed  in  the  presence 
of   a    subscribing  witness,    cannot  be 

E roved  by  any  other  person,  though  it 
ave  been  cancelled,  and  be  produced 
only  as  evidence  of  the  admission  of  a 
jMirticular  fact  stated  in  the  recital. 
Breton  v.  Cope^  executor,  Peake,  31. 
Kenyon,  C.  J.  1791. 

272.  Where  the  subscribing  witness 
is  out  of  the  reach  of  process,  evidence 
of  his  handwriting  may  be  given  as  if 
he  were  dead.  Holmes  v.  Powtmy  Peake, 
99.    Kenyon,  C.  J.  1790. 

273.  S.  P.  admit.  Cooper  v.  Man* 
deny  1  Esp.  2.     Kenyon,  C.  J.  1793. 

274.  But  this  rule  extends  no  further 
than  the  case  of  a  mere  instrumentary 
witness.     Ibid. 

And  see  Jones  ▼•  Brewer,  4  Taunt. 
46. 

275.  Where,  at  the  expiration  of  a 
terra,  the  lessee  gives  notice  to  an  un- 
der-tenant in  possession  to  pay  rent  to 
the  lessor,  which  notice  the  latter  at- 
tests, with  a  knowledge  of  its  contents, 
the  first  lessee  is  discharged.  Harding  v. 
Crethom,  1  Esp.  57.  Kenyon,  C.  J. 
1793. 

276.  Seeus,  if  he  subscribe  his  name 
without  knowing  the  contents  of  the 
instrument.     Ihtd. 

And  see  Welrford  v.  Beaziey,  1 
Vez.  7. 

277.  A  person  is  not  allowed  to  ac- 
knowledge his  own  deed  in  court ;  the 
execution  must  be  proved  by  the  sub- 
scribing witness.  Jo^n^on  v.  Mason^  1 
Esp.  89.     Kenyon,  C.  J.  1794. 

And  see  post,  pi.  283.  Ahsalonv. 
Anderton^  3  Leon,  84. 

An  indorsement  on  a  promissory  note 
purporting  to  have  been  attested  by  A. 
can  only  be  proved  by  A.  Stone  v. 
Metoalf,  1  Stark.  53.  Ellenborough, 
C.J.  1815. 

And  see  post.  Appendix,  349,  Bills 

AND  NOTB8,  I.  (a). 

278.  In  an  action  for  not  completiiup 
a  purchase,  the  vendor  need  not  prev« 
the  execution  of  the  deeds  whieh  form 
his  title.  Thomson  v.  Miles,  1  Esp. 
184.    Kenyon,  C.  J.  1794. 

279.  A  deed  must  be  proved  bv  the 
subscribing  witness  where  it  is  proayced 
by  a  person  who  is  not^the  attorney  on 
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the  record,  though  he  wert  attorney  for 
the  party  at  the  time  of  the  execution. 
Leith  V.  Poie»  1  Esp.  196.  Kenyon,  C. 
J.  Maidstone,  1794. 

And  see  ante,  B.  (d)  pi.  29. 

280.  To  prove  the  execution  of  a 
will  of  lands,  it  is  sufficient  to  call  one 
of  the  subscribing  witnesse?;.  Doe  d. 
Stutshuryj  ux.  et  alt  v.  Smith,  et  ux.  1 
Esp.  391.     Kenyon,  C.  .1.  1795. 

S.  P.  Dayrell  v.  Glascocky  Skinn. 
413;  Holdfast  v.  Dawsing,  2  Stra. 
1253 ;  S.  C.  1  Bla.  8 ;  Bull.  N.  P.  264 ; 
GUb.  Ev.  69. 

281.  Where  subscribing  witness  be- 
comes interested,  evidence  of  the  hand- 
writing of  the  party  may  be  given. 
Buckley  v.  Smith,  2  Esp.  697.  Kenyon, 
C.  J.  1798. 

282.  And  it  is  immaterial  whether 
the  instrument  is  elven  in  evidence  col 
laterally,  or  is  the  foundation  of  the 
action.  Manners^  qui  torn,  v.  Postan^ 
4  Esp.  240.    Alvanley,  C.  J.  1803. 

And  see  ante,  pi.  274. 

283.  An  admission  of  the  due  execu- 
tion of  a  bond  contained  in  the  defend- 
ant's answer  in  chancery,  does  not  dis-^ 
pense  with  the  necessity  of  calling  the 
subscribing  witness.  It  is  only  secon- 
dary evidence.  Sir  John  Call,  hart.  v. 
Dunning,  5  Esp.  16.  Ellenborough, 
C.J.  1803. 

And  the  court  of  K.  B.  refused  a  rule 
to  set  aside  nonsuit.  Ibid,  and  4  East, 
53. 

And  see  ante,  pi.  277;  Lavng  v. 
Raine,  2  Bos.  &  Pull.  85;  Jones  v. 
Brewer,  4  Taimt.  46. 

N.  But  in  an  action  against  an  ap- 
prentice, where  the  indenture  has  been 
inroUed  according  to  the  custom  of 
London,  the  execution  need  not  be 
proved.    Anon.  Skinn.  579. 

284.  An  admission  signed  by  the 
obligor*8  attorney,  acknowledging  the 
signature  of  his  client  and  of  the  attesting 
witness,  is  presumptive  evidence  of  the 

.  delivery  of  the  deed.  Milward  v. 
Temple,  1  Campb.  375.  Ellenborough, 
C.  J.  1808. 

Ace.  Burrows  v.  Lock,  10  Vei. 
470,  4.. 

285.  Where  search  was  mfide  two 
days  before  the  trial  for  an  attesting 
witnessat  his  own  house,  at  his  father*s, 

nd  in  the  neighbourhood,  and  the  an- 


swer to  the  inquiry  was,  that  he  was 
run  away,  evidence  of  his  handwritinfr 
was  admitted.  Crodnf  v.  Perqf,  1 
Campb.  303.     Mansfield,  C.  J.  1808. 

And  the  court  of  C.  P.  discharged  a 
rule  for  a  new  trial.     1  Taunt.  364. 

And  see  Adam  v.  Kerr,  1  Bos.  & 
Pul.  360 ;  Parker  v.  Hoskms,  2  Taunt. 
223;  Gough  v.  Cecil,  Serjeant  HiU'i 
MSS.  21.  p.  78 ;  Selw.  N.  P.  491. 

286.  The  subscribing  witness  appears 
to  have  been  an  attorney,  who  at  that 
time  had  an  office  in  the  city,  but  re^ 
sided  at  Sydenham.  To  excuse  the 
non-production  of  this  witness  it  is  not 
sufficient  to  shew  that  he  had  not  been 
heard  of  by  his  clerk,  and  other  persons 
who  have  inquired  for  him  in  the  citv, 
no  inquiry  appearing  to  have  been  maae 
at  Sydenham.  Wardell  y.^Fermor,  2 
Campb.  282.  Ellenborough,  C.  J. 
1809. 

287.  But  where  it  is  proved  that  a 
twelvemonth  since  a  commission  of 
bankrupt  issued  against  the  subscribii^ 
witness,  to  which  he  has  not  appeared, 
it  will  be  presumed  he  is  out  of  the 
kingdom,  and  evidence  of  his  hand- 
writing will  be  admitted.     Ihid. 

288.  The  hand-writing  of  an  attesting 
witness  residing  in  Ireland  may  be 
proved,  although  no  steps  have  been 
taken  to  procure  his  attendance.  Hod- 
nett  v.  ^)rman,  1  Starke  90.  Ellenbo- 
rough, C.  J.  1815. 

Ace.  Prince  v.  Blackburn,' 2  East, 
250. 

289.  The  payment  of  money  mto 
court  upon  a  breach  of  covenant,  is 
such  an  admission  of  the  deed  as  dis- 
penses with  the  necessity  of  calling  the 
subscribing  witness.  Randall  v.  Lyndi, 
2  Campb.  357.  Ellenborough,  C.  J. 
1810. 

290.  Upon  an  issue  whether  the  date 
of  a  deed  has  been  altered,  the  sub- 
scribing  witness  must  be  called.  Edtn^ 
hurgh  V.  Crudell,  2  Stark.  284.  Ellen- 
borough, C.  J.  1817. 
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A.  Tender  of  the  demy  mark. 
(a)  At  what  time  to  he  made, 

B*  Evidence. 


A.  Tender  op  demy  mark. 
A,  (a)  At  what  time  to  be  made. 

1.  The  tenant  first  begins  his  case 
because  the  (inquiry  as  to  the)  seisin  is 
first  prayed  for  and  joined  by  him. 
However,  if  the  tenant  tenders  the 
demy-marky  at  the  time  of  the  trial  the 
demandant  must  then  b^in.  Throg- 
morton,  Bart.  v.  Broker.  Heath,  J. 
Gloucester  Summer  Assizes,  1810.  Ser- 
jeant Hiirs  MSS.  Booth,  98.  (u). 

From  the  entries,  the  proper  time  of 
making  the  tender,  seems  to  be  at  the 
time  oi  pleadii^,  inasmuch  as  the  entry 
of  the  tender  preceding  that  of  the  si- 
militer. Booth,  102.  And  see  2  Wms. 
Saund.  45  n. ;  2  Wils.  261 ;  Lee  Diet. 
Pia.  1062;  3  Chitty's  Plead.  653. 

2.  Tender  of  the  demy  mark  before 
the  swearing  of  the  Grand  Assize  is 
sufficient  to  put  the  demandant  upon 
shewing  the  seisin  of  his  ancestor. 
Hardman  t.  Cleag^  Holt,  657.  Wood, 
B.  Lancaster,  1817. 

If  the  seisin  of  the  demandant  or  his 
ancestor  be  not  in  the  time  of  the  king, 
in  whose  reign  he  has  alleged  in  his 
count,  the  tenant  may  tender  a  demy- 
mark  to  the  king  to  have  the  seisin  in- 
Suired  by  the  grand  assize  ;  and  then, 
'  the  grand  assize  find  not  the  seisin, 
as  it  is  alleged,  they  ought  not  to  in- 
quire any  further  of  the  right.  litt. 
sect  415;  Co.  Lit.  294,  b;  10  E.  3. 
20 ;  10  £.  4.  9  ;  see  the  case  quoted  hy 
Littleton,  abridged  in  FiU.  Droit.  26. 
3  £.  3.  Iter  Northamp. 

Booth  says,  **  There  is  a  great  ques- 


tion in  the  law,  what  is  the  most  proper 
time  for  the  tender  of  the  demy-mark- 
whether  at  or  before  the  joinii^  of  the 
(mise)  as  it  is  in  Lit.  sect  514.  at  the 
joinmg  of  the  (mise)  or  at  the  time  of 
swearing  of  the  jury,  as  Br.  Droit.  41. 
But  the  law  is  now  taken,  that  it  ought 
to  be  at  the  swearing  of  the  jury.  Moor. 
Rep.  726,  Qu«re,  whether  at  this  day 
there  needs  any  tender  of  the  demy- 
mark  at  all,  because  at  common  law  the 
seisin  could  not  be  traversed,  but  now 
issue  may  be  tendered  upon  the  seisin 
by  the  statute  of  32  H.  d.  c.  2.  Bro. 
Drpit.  32.  By  which  statute  the  seisin 
ought  to  be  within  sixty  years.  If  the 
seising  be  within  sixty  years,  and  it  be 
alleged  in  the  count  infra  sezagint  an- 
nos  jam  ultim*  elaps'  tempore  domini  re- 
els C ,  if  it  were  not  within  that 

king's  reign,  if  the  tenant  would  have 
any  advantage  of  it,  I  conceive  he  ought 
to  make  a  tender  of  the  demy-mark  at 
this  day.  But  qu.  whether  he  may  not 
say  in  his  count,  that  he  was  seised 
within  sixty  years,  and  not  mention  any 
king*s  reign.  And  I  conceive  he  may, 
because  now  the  king's  reign  is  not  ma- 
terial, in  regard  the  time  of  limitation 
is  altered,  which  before  was  from  the 
time  of  H.  2.  and,  therefore,  it  must  ap- 
pear to  the  court  that  the  seisin  was 
after  his  time,  and  so  of  necessity  to  al- 
lege in  what  king's  reign  the  seisin  was. 
Ckx.  Litt.  114  b. ;  115  a;  293  a ;  2Inst 
94." 


B.   EVIDENOB. 

3.  A  counterplea  of  partes  finis  nihil 
habuerunt  is  disproved  by  evidence 
that  the  conusor  was  in  the  perception 
of  the  rents  of  lands,  whereot  the  place 
demanded  is  parcel.    Pnd, 

As  to  the  duty  of  the  sheriff  in  exe- 
cuting and  returning  the  venue  where 
the  mise  is  joined  on  the  mere  right. 
See  WindU  v.  Ricardo,  1  Taunton  and 
Brodcrip,  17. 
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B.   By  FLBA. 

B.  (a)  Nonjoinder. 

The  alleged  joint  contractor  may 
be  called  by  the  plaintiff  to  disprove 
such  allegation.  Couham  v.  Goldneu 
and  another,  2  Stark.  414.  Bayley,  J. 
1818. 

No  authority  being  produced  to  shew 
that  the  non-joinder  of  a  jwrty  as 
plaintiff,  where  plaintiffs  sue  in  a  re- 
presentative capacity,  is  pleadable  in 
abatement,  the  omission  oi  the  name  of 
a  joint  assignee  of  a  bankrupt  was  ad 
mitted  as  a  ground  of  nonsuit.  Snelgrove 
V.  HiwU,  2  Stark.  426.  Abbott,  C.  J. 
1818. 

ACTION. 


A.  one  of  the  members.  Every  mem- 
ber who  either  concurs  in  the  order, 
or  subsequently  assents  to  it,  is  liable, 
though  A.  is  made  the  debtor  in  the 
plaintiff's  books,  and  the  bill  is  sent 
to  him,  unless  it  appear  that  the  pl^n- 
tiff  meant  to  give  credit  to  A.  only.  De- 
lanney  v.  Stnckland,  2  Stark.  416. 
Abbott,  C.  J.  1818. 

E.  Form  op  action. 

E.  (a)  Account,  or  AsmmpsiL 

A  bill  is  indorsed  to  A.  on  account 
of  a  partnership  transaction.  A.  m- 
dorses  to  his  partner  B.,  who  indorses 
over;  B.  promises  A.  that  if  A.  will 
take  up  the  bill,  when  disl^onoured,  he 
will  repay  him  one  half  of  the  amount. 
A.  cannot  sue  B.  in  assumpsit.  Rohson. 
v.  CurtU,  1  Stark.  78.  EUenborough, 
C.  J.  1815. 


A.  In  what  gases  maintainable, 

The  liability  of  the  colonel  of  a  r^- 
gim^t  for  knapsacks  furnished  to  the 
regiment  by  his  order,  depends  upon 
the  question,  whether  they  were  supplied 
upon  his  personal  credit.  Where  the 
tradesman  who  furnishes  necessaries  to 
a  regiment,  looks  to  the  regimental  fund 
as  the  medium  through  which  he  is  to 
obtain  payment,  though  by  the  assist- 
ance 01  the  colonel,  the  Htter  is  not 
personally  responsible.  ProMser  v.  AUen, 
1  Gow,  117.    Dallas,  C.  J.  1819. 

And  the  court  set  aside  a  verdict 
fovKid  for  the  plabtiff,  against  the 
judge's  direction.     Bnd* 

C.  Proper  parties. 
C.  (b)  DefendanU 
Goods  are  ordered  for  a  club  by 


E.  (f )  Trespass,  or  Case. 

In  an  action  by  A.  for  false  impri- 
sonment against  B.,  who  had  issued 
a  ca.  sa.  on  a  judgment  fraudulently 
entered  up  after  the  debt  has  been  sa- 
tisfied,  it  is  stated  to  have  been  held 
that  inasmuch  as  the  defendant  had 
pleaded  the  general  issue  only,  the  ac- 
tion was  properly  framed  in  trespass. 
Rogers  v.  Popkin,  2  Stark.  404.  Ab- 
bott,  J.  1818. 

N.  Though  it  was  urged  that  the  ac- 
tion should  have  been  case  and  not 
trespass,  the  ground  of  the  objection  is 
stated  to  be  the  subsistence  of  the  judg- 
ment ;  to  which  the  form  of  the  pleadings 
afforded  a  sufficient  answer ;  and  pro- 
bably it  appeared  at  the  trial  that  P. 
had  been  personally  active  in  executing 
the  writ* 
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ACTION  ON  THE  CASE. 


A.  Torts  to  persons. 

A.  (e)  Keeping  mischievotu  ammaU. 

Under  a  declaration  for  keeping  a 
dog,  which  defendant  knew  was  accus- 
tomed to  bite  mankind,  the  having 
bitten  before  and  defendant's  know- 
ledge must  both  be  proved.  Judge  v. 
Coxy  1  Stark.  285.    Abbott,  J.  1816. 

But  semhle,  that  it  would  have  been 
sufficient  to  state  that  the  defendant 
kept  a  dog  of  savage  disposition.    Ibid. 

A.  (g)  MalidoHs  arresL 

A.  takes  a  bank  note,  which  he  pays 
to  B.,  the  note  is  afterwards  stopped  at 
the  Bamk  as  forged,  and  is  brought  by 
an  inspector  to  A.,  who  immeaiately 
pavs  to  B.  the  amount  of  the  note,  and 
refuses  to  give  it  up  to  the  inspector. 
The  inspector,  in  the  absence  of  ail  cir- 
cumstances of  suspicion,  is  not  justified 
in  charging  A.  with  feloniously  having 
the  note  in  his  possession  knowing  it 
to  be  forged,  for  the  purpose  of  com- 
pelling him  to  give  up  tne  note.  By 
possession  under  the  stat.  45  Geo.  III. 
c.  89,  is  meant  the  original  possession 
of  a  note  acquired  in  an  illegal  mode, 
and  not  a  subsequent  possession,  like 
the  above,  where  the  original  posses- 
sion was  legal.  Brooks  v.  Jf^arwick^  2 
Stark.  389.     Ellenborough,  C.  J.  1818. 

A.  (h)  Malicious  proiecutiofu 

To  support  an  action  for  a  conspiracy 
in  issuing  a  commission  of  lunacy, 
malice  and  a  want  of  probable  cause 
must  be  proved.  On  proof  of  a  total 
want  of  probable  cause  malice  may  be 
implied;  but,  although  express  malice 
be  proved,  some  slight  evidence  of  a 
want  of  probable  cause  must  be  given. 
Turner^  hart  v.  Turner  and  oVwrs,  1 
Gow,  20.    Dallas,  C.  J.  1818. 

B«  Torts  to  personal  property. 

B.  (g)  Poisofdng  amntals. 

In  an  action  for  throwing  poisoned 


barley  upon  the  plaintiff's  premises  io 
order  to  poison  nis  poultry,  the  jury 
are  not  confined  in  their  verdict  to  the 
actual  damages  sustained,  but  may  con- 
sider the  malicious  intention  of  the 
defendant.  Sliears  v.  Lyom^  2  Stark. 
317.    Abbott,  J.  1818. 


AGENT. 


A.  Rights  of  principal  against 
agent. 

By  the  defendant  having  promised  to 
pay  over  to  the  plaintiff  the  amount  of 
a  b^U  delivered  to  him  to  get  discounted, 
pays  it  away  in  discharge  of  a  debt  dT 
nis  own.  He  is  liable  to  the  plaintiff 
€u  honing  discounted  the  bilL  OugkUm 
V.  West^  2  Stark.  321.  Ellenborough, 
C.  J.  1818. 

C.  LlAMUTY  OP  PRINCIPAL  TO  THIRD 
PERSONS. 

C.  (a)  On  contrad  ofagenJU 

Evidence  that  the  son  of  the  defen- 
dant, a  minor,  has,  in  three  or  four  in- 
stancesy  signed  bills  of  exchange  for  his 
fiaither,  b  sufficient  in  an  action  against 
the  father  on  a  guarantee,  to  wairanl 
the  reading  of  an  instrument,  purport- 
ing to  be  a  guarantee  by  the  rather  in 
the  handwritmg  of  the  son.  WdUdns 
V.  Ftnce,  2  StariL.  368.  EUenboroi:^ 
C.  J.  1818. 

C.  (b)  For  tort  of  agent. 

In  an  action  for  the  negligence  of 
defendant's  a^t  in  pulling  down  a 
party-wall,  it  is  a  good  defence  that  the 
plamtiff  appointed  an  agent  to  super- 
mtend  the  work  jointly  with  the  doen-' 
dant*8  agent,  and  that  both  agents  were 
equally  implicated.  Hill  v.  Jfarren^ 
2  Stark.  377.  Ellenborough,  C.  J, 
1818. 
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held  that  the  extra  work  is  recoverable 


AGREEMENT. 


A.   How   CONSTRUED. 

A*    (b)   Agreement  in  respect  of  third 
persons. 

A  guarantee  m  respect  of  goods 
•*  which  A.  shall,  from  time  to  time, 
wish  to  buy,'*  covers  goods  previously 
ordered,  but  the  delivery  of  which  was 
suspended,  until  the  guarantee  should 
be  obtained.  Simmons  and  others  v. 
Keating,  2  Stark.  426.  Abbott,  C.  J. 
1818. 

A  stipulation  in  the  guarantee  that 
credit  shall  be  given  for  six  months,  is 
satisfied  by  a  sale  to  pay  m  three  months 
by  a  bill  at  three  months.    Ibid. 


ARBITRAMENT. 


B.  Award. 

In  an  action  on  an  award  to  recover 
the  sum  awarded,  the  defendant  cannot 
dispute  the  validity  of  the  award,  his 
pK>per  course  being  to  apply  to  the 
court  to  have  it  set  aside.  Svoinford  v. 
Bwm^  1  Gow,  5.     Dallas,  C.  J.  1818. 

An  allegation  that  the  time  for  making 
the  award  was  in  due  manner  enlarged, 
to  wit,  until  a  certain  day,  does  not  ren- 
der it  necessary  to  prove  that  the  time 
was  enlarged  until  that  day.     Ibid^ 


•     C.  Arbitrator. 

SembUf  that  an  arbitrator  may  recover 
a  compensation  for  his  trouble.  Svoin^ 
ford  v.  Bum,  1  Gow,  7.  Dallas,  C.  J, 
1818. 


ASSUMPSIT. 


C.  Indebitatus,  where  maintain- 
able IN  respect  op  special  con- 
tract. 

In    assumpsit    for    repairs;    proof, 
a  special  contract,  but  extra  work ;  and 


without  a  special  count;  aliter  that 
done  under  the  contract.  Robson  v. 
Godfrey,  1  Stark.  275.  Gibbs,  C.J. 
1816. 


D.  Indebitatus  por  money  paid. 

D.  (b)  Against  co-surety. 

In  an  action  by  one  defendant  in  as- 
sumpsit against  a  co-defendant  for  con- 
tribution (when  the  former  action  was 
foDithe  recovery  of  a  debt)  the  postea  is 
evidence  of  the  amount  of  the  damages. 
Foster  v.  Compton,  2  Stark.  364.  Ab- 
bott, J.  1818. 

But  the  master's  allocatur  on  the 
postea,  is  not  sufficient  to  entitle  the 
plaintiff  to  recover  half  the  costs  with- 
out producing  the  judgment ;  comme 
semble*     Ibid. 


E.    Indebitatus  por    money  had 

AND   received. 

E.  (c)  Upon  failure  of  consideration* 

Where  mone^  is  advanced  to  A.  as 
the  manager  of  an  institution,  for  the 
purpose  of  purchasing  shares  therein, 
and  there  is  no  proof  of  a  misapplica- 
tion of  the  money  by  him,  the  person 
advancing  it  cannot  recqver  it  back  from 
A.  on  the  failure  of  the  institution.  To 
enable  the  person  advancing  to  recover 
from  A.,  he  must  shew  either  fraud  in 
the  recei|>t  of  the  money,  or  a  misappli* 
cation  of  it.  Lloyd  v.  SandiUxnds,  Curk, 
1  Gow,  13.    Dallas,  C.  J.  1818. 


E.    (e)   To  recover  money  obtained  hy 
fraud. 

A  post-dated  cheque  is  drawn  upon  a 
banker ;  but  on  the  day  on  which  it 
purports  to  have  been  drawn,  the  maker 
informs  the  holder  that  the  banker  has 
no  funds  to  meet  the  cheque,  and  cir- 
cumstances are  disclosed  to  the  holder 
from  which  he  must  infer  the  probable 
insolvency  of  the  maker.  The  holder, 
however,  presents  the  cheque  to  the 
banker,  and  obtains  payment  of  it ;  but 
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ht  doei  not  communicate  to  th«  banker, 
(who  is  wholly  ignorant  of  all  the  cir- 
cumstances,) what  had  fallen  within  his 
knowledge.  Qmne^  Whether  under 
these  circumstances,  the  holder  can  re- 
tain the  money  against  the  banker  who 
made  the  payment  under  an  ignorance 
of  the  real  circumstances  of  me  case. 
Martin  and  others  t.  Morgan  and  Loch* 
wood,  1  Gow,  123.  Dallas.  C.  J. 
1819. 

Afterwards  decided  by  the  court  that 
he  could  not  retain  it.    Ibid. 


E.    (h)    For  money  paid  under  legal 
process. 

Quod  quis  sciens  indebitum  dedit  h&c 
mente  ut  postea  repeteret,  repetere  non 
potest.  Dig.  12.  6.  50. 


ATTORNEY. 


B*  Bill  op  costs. 

B.    (a)   Delivery  of 

Where  a  defendant  employs  an  at- 
torney to  render  him  in  discharge  of  his 
bail,  and  before  the  business  is  com- 
pleted, the  bail  requests  the  attorney  to 
proceed,  and  undertakes  to  pay  the 
subsequent  costs,  the  eng^ement  must 
be  in  writing.  Barber  v.  Fox,  1  Stark. 
270.     EUenborough,  C.  J.  1816. 

B.  (b)  To  whom. 

•  Delivery  of  an  attorney's  bill  to  the 
attorney  of  the  party  to  be  charged 
sufficient,  if  the  party  himself  attend 
the  taxation,  or  the  bill  be  shewn  to 
have  come  to  his  hands.  Warren^  gent, 
one,  Sfc.  V.  Cunningham,  1  Gow,  7\. 
Dallas,  C.J.  1819. 


AUCTION. 
A.  Rights  and  liability  of  awc- 

TIONEBR. 

A.  (c)  LiahiUty  to  vendee. 

Landlord  gives  notice  that  he  will 
re-enter,  unless  the  premises  are  put 
into  repair  within  a  period  specified  in 
the  lease.  An  auctioneer  selling  the 
lease  is  bound  to  state  the  notice,  thovgh 
the  vendee  is  aware  of  the  niinoos  state 
of  the  buildings,  and  it  is  alleeed  that 
the  auctioneer  was  not  apprized  of  the 
notice.  Stevens  v.  Adamson,  2  Stark. 
422.     Abbott,  C.  J.  1818. 

A.  (d)  Liability  to  vendor* 

Assumpsit  against  an  auctioneer  for 
having  rescinded  a  contract  of  sale  con- 
trary to  his  duty,  may  be  supported 
upon  the  fact  of  the  employment  of  the 
auctioneer  by  the  plaintiff,  and  his  sale 
of  the  goods  without  proof  of  an  express 
undertaking  on  his  part  not  to  rescind 
the  contract.  Nelson  and  another  v. 
Aldridge,  2  Stark.  435.    Best,  J.  1818. 

In  such  case  it  is  incumbent  qn  the 
defendant  to  establish  a  legal  excuse  for 
a  deviation  from  the  usual  practice, 
though  involving  theproof  of  a  negative. 
Ibid. 


BAILMENT. 


B.  Liability  op  kbepbr  for  hire. 

A  watchmaker  is  bound  so  to  secure 
pro|>erty  nlaced  in  his  hands  in  the  way 
of  his  traae,  as  to  protect  it  against  de- 
predations that  may  be  committed  by 
the  persons  in  his  employ.  Therefore, 
where  A.  entrusted  B.  (who  was  a  chro- 
nometer maker)  with  a  chronometer  to 
be  repaired,  and  B.  suffered  his  servant 
to  sleep  in  the  shop  in  which  the  chro- 
nometer was  deposited,  B.  was  held 
liable  to  A.  for  its  value,  B.'s  servant 
having  stolen  it,  and  B.,  at  the  time 
when  the  theft  was  committed,  having 
deposited  his  own  watches  in  a  more 
secure  place  than  that  in  which  the 
chronometer  was  left.  Clarke,  esq.  ▼. 
Eamshaw,  1  Gow,  30.  Dallas,  C.  J. 
181S. 
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BAMRUPT. 

B.  kC^  OP  BANKinJFTCY. 

B.  (hj  Concerted 

48*  Nor  an  absenting  from  the  dwel- 
iini^honse  tt  the  suggestion  t>f  an  Bt- 
toraey  tvaljp/hyed  by  Se  petitioning  cre- 
iNlor  to  sne  ont  a  commiBsion ;  though 
svch  creditor  is  Ttdt  mpmized  of  the  tteps 
ttken.  Carter  and  men^  assignees  of 
mhnekin  and  omerSi  v.  loldervey*  Ora* 
ham»  B.  Winchester  Summer  Assizes, 
1819. 

C.    PETrnONlNO  CRBDITOR. 

Where  A.  deposits  ¥ritb  B.  goods  to 
be  sold,  and,  on  a  sale  being  effected, 
the  "plpoihs,  a^er  deducting  tfie  cost 
pfice,  <&c.  are  to  be  equaHy  divided 
MhreenfChem;  VKftthe  l<Ms,  >#  tmy,  is 
to  be  hoftSb  exclusively  "hy  A.,  M  'B. 
f^Jfedt'a'flSte  and  feoetve  the^eney,'the 
ddbt  dtie^Tomliim^to  A*  issuffiofeift  to 
vtippoi^  It  conrwissicm  xn  baidcra|itcy 
vgfainst  B.  Mnmm  v.  Baiher  ana 
x^hets,  1  Qofr,  17.    Dallas,  C.  J.  1818. 

B.  CcimixssioN. 
D.  ^c)  How  conJtuUd* 

The  petitioning  creditor's  debt,  tra-' 
^£ng,  Hnd  act  of  nankruptcy,  are  8u1Ii< 
ciently  frroved  by  the  production  of  the 
xommissiou,  ana  the  proceedings  under 
-it,  in  a  case  where  the  defendant  is 
not  named  as  assignee  on  the  record, 
wcmded  no  notice  under  Sir  tSamuel 
Romilly*8  act,  49  Geo.  III.  c.  121.  s. 
10.  hais  i)een  ^ven  by  the  plaintifF. 
Jbwc  -y.  LanU  1  Gow,  24.  Dallas,  C. 
J.  1818. 


F.  Assignees. 
P.  (b)  Actions  by  assignees. 

A  bankrupt  after  an  act  of  bank- 
'itiptoy  agrees  with  the  defendant  to 
^hom4ie(hAs  delivered  goods  for  sale, 
vnd'wfao  %as  aeoepled  a  bill  upon  the 
•mtawngth  i^f  the  giwds,  to  return  the  bill 
^  >lie  %iU  return  'the  ^^gwds,  and  does 


return  the  bill.  The  asrienees  may 
adopt  this  contract,  and  sue  fer  the  non- 
delivery of  the  goods.  BuHer  and  aiio- 
t/ier,  assignees  of  Oakley  and  another^  v. 
Carver  cmd  another,  2  Staik.  433»  Ab- 
bott, C.  J.  1818. 

F.  (c)  liability  of  assignees^ 

A  bankrupt  having  a  lease  of  pre- 
mises, and  also  a  reversionary  interest 
in  them,  the  assignees  sell  his  estate  and 
reversionary  interest  in  the  premises. 
This  Amounts  to  <an  acceptance  of  the 
lease  by  the  assignees.  Page  v.  God^ 
den,  2  Stark.  309.  Ellenborbugh,  C. 
J.  1818. 

A  bankrupt  carries  on  the  husiness  of 
a  coachmaker  for  the  benefit  of  the  <;re- 
ditors  as  their  agent  under  the  authori^ 
of  the  assignee,  and  orders  goods  in  his 
own  name  which  are  used  in  the  busi- 
ness ;  tlie  assignee  is  liable.  Kinder  v. 
Uowarihy  2  Stark.  354.  Holroyd,  J. 
18tl8. 

'E.  Ops&ation  of  the  assiqniient 

OPON  tPBOFBRTV  tlf  THE  HANDS  'OF 
ITMB  BANBRUrr* 

£•  (c)  AM^npuM  oicmtr. 

Upon  an  issue  whether  A.  had  the 
disposition  of  projperty,  afler  the  execu- 
tion of  a  deed  or^ettlementy  any  act  of 
dominion  exercised  by  A.  is  evidence, 
although  the  parties  were  not  pri^  to 
it.  Meyer^s  assignees  v.  S^fion  and 
others,  2  Stark.  274.  Holroyd,  J.  1817. 

But  an  assignment  executed  without 
the  privity  of  the  trustee,  or  of  the 
cestui  que  trust,  is  not  evidence,  iinless 
acted  upon  jmd  possession  delivered. 
Vnd. 


BAHOW  AND  FEME. 

B.  Act  of  wife,  whom  it  affects. 

B.  (c)  Berson  who  fames  for  kmiand. 

After  a  sentence  of  divorce  db  mtho, 
the  liability  of  a  husband  for  the  debts 
of  his  wife  does  not  continue.  AnsUy 
and  others  v.  Manners^  1  Gow,  IX). 
Park,  J.  1818. 
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BILLS  AND  NOTES. 


A.  When  valid. 
A.  (a)  Form  of  hill  or  note. 

In-  declaring  on  a  promissory  note 
payable  by  instalments,  if  any  one  of 
the  days  on  which  an  instalment  is 
made  payable  be  incorrectly  stated,  the 
variance  is  fetal.  JFells  v.  Girling^  1 
Gow,  2L    Dallas,  C.  J.  1818. 

Where  the  body  of  a  bill  is  written, 
and  the  acceptance  of  it  made  in  Eng- 
land ;  yet  if  it  be  afterwards  transmitted 
to  the  drawer  abroad  for  his  signature, 
and  it  is  there  drawn,  the  bill  is  a  fo- 
reign bill ;  and,  consequently,  does  not 
require  an  English  stamp.  Boekm  v. 
Campbell,  1  Gow,  56.  Dallas,  C.  J. 
1818. 

*  It  may  perhaps  be  doubted  whether 
a  memorandum  affordine  evidence  of 
the  creation,  not  of  the  discharge,  of  a 
duly,  can  be  considered  as  a  receipt. 
This  instrument  seem^  rather  to  mil 
within  the  first  class  of  promissory 
notes  described  by  Pothier,  un  billet  par 
leqiiel  quelqu*un  s^ oblige  envers  un  autre 
d  lui  payer  une  oertame  somme,  pour  le 
prix  des  lettres  de  change  qu*il  lui  a 
fbumies ;  Traiti  du  Control  de  Change, 
part  2.  art  1.  num.  208. 

There  appears  to  be  reason  to  believe 
that  upon  tne  first  introduction  of  pro- 
missory notes  into  commerce,  they  were 
framed  exclusively  with  reference  to  the 
contingency  mentioned  by  this  writer. 
The  otgection  to  such  instruments  may 
haye  arisen  from  regarding  the  maker 
of  the  note  as  standing  in  the  place  of 
the  drawer  of  a  bill  of  exchan^.  A 
drawee  is  allowed  to  impose  whatever 
terms  he  pleases  upon  his  becoming  a 
partv  to  the  bill ;  and  it  continues  to  dc 
valid  and  negotiable,  although  the 
holder,  after  contenting  himself  with  a 
conditional  acceptance,  can  sue  neither 
the  drawee  nor  any  prior  party,  odier- 
wise  than  upon  the  terms  of  the  special 
contract.  The  situation  of  the  holder 
of  a  bill  so  accepted  is  therefore  the 

•  Seepage  71,  A. (a)  pi. 2. 


same  as  that  of  the  indorsee  of  a  note 
payable  on  a  contingency,  supposing 
such  an  instrument  to  nave  been  recog* 
nized  in  the  courts  of  this  country. 

A.  (c)  Alteration^ 

In  an  action  by  the  indorsee  against 
the  acceptor  of  a  oill,  the  date  of  which 
appears  to  have  been  altered  by  defen- 
dant, it  lies  on  the  plaintiff  to  show  that 
the  alteration  was  made  previous,  be- 
fore the  first  indorsement.  Johnson  and 
others  V.  the  Duke  of  Marlborough^  2 
Stark.  313.    Abbott,  J.  1818. 

D.  Acceptance. 

D.  (a)  What  shall  be. 

The  payee  of  a  bill  at  sight  leaves  it 
with  the  drawee  for  acceptance,  and  a 
month  after  states  that  the  drawee  has 
refused  to  accept,  and  resorts  to  other 
measures  for  obtaining  payment  of  his 
debt  from  the  drawer ;  in  ten  days  after" 
this  the  drawee  announces  to  the  payee 
that  be  has  destroyed  the  bill,  conceiv- 
ing it  to  be  of  no  use.  This  is  not  an 
acceptance.  Jeuney.  JVard^  2  Stark. 
326.     Ellenborough,  C.  J.  1818. 

And  the  court,  Ellenborough,  C.  J. 
dissent:  set  aside  a  verdict  for  the 
plaintiff.    J6tU  and  1  B.  &  A. 

A  letter  from  the  drawee  to  the 
drawer  communicated  to  the  payee  after 
he  had  indorsed  over,  stating  **  your 
bill  shall  have  due  attention,'*  does  not 
bind  the  drawee,  unless  the  jury  find 
that  these  ambiguous  words  amoimted 
in  mercantile  language  to  an  acceptance. 
Rees  and  another  v.  Warwick^  2  Stariu 
411.     Bayley,  J.  Lancaster,  1818. 

And  the  court  of  K.  B.  refused  a  rule 
to  set  aside  nonsuit.    Ibid. 


£.  Presentment  for  paymbht. 

E.  (b)  At  what  place. 

A  promissory  note  is  made  payable 
at  Guildford.  A  presentment  at  a 
banker's  at  G.,  the  maker  being  absent 
from  G.  when  the  note  became  due,  is 
sufficient  evidence  of  a  presentment  t» 


BILLS  &  NOTES.-rBOND,— CARRIERS. 


M9 


the  maker  at  G.y  as  alkced  in  the  de- 
daration.  Hardy  v.  Woodroofe^  2  Stark. 
319.    Abbott,  J.  1818. 

And  the  court  of  K.  B.  refused  a  rule 
for  a  new  trial.    Ibid. 


G.  Notice  of  dishonour. 

G.  (a)  How  gweiu 

Proof  that  notice  was  sent  either  on 
the  second  or  third  day,  by  letter,  is 
insufficient.  The  onus  probandi  being 
upon  plaintiff,  the  non-production  of 
the  letter  of  notice  by  defendant  affords 
no  presumption  of  its  being  sent  on  the 
second.  Lawson  v.  Sherwood^  1  Stark. 
314.     Ellenborough,  C.  J.  1816. 

G.  (b)  fFhen  neeeswry. 

Ignorance  of  the  place  of  residence  of 
the  drawer  of  a  bill  of  exchange  is  a 
sufficient  onswer  to  an  objection  arising 
out  of  the  want  of  due  notice  of  the  dis- 
honour of  the  bill,  provided  due  dili- 
gence be  used  to  discover  his  place  of 
residence.  Brovminq  and  others  v.  Xm- 
near^  1  Gow,  81.     Dallas,  C.  J.  1819. 

I.  Action. 

L  (a)  Title  ofplainHff. 

Pothier  asserts  that  blank  indorse- 
ments are  prohibited  by  the  laws  of  all 
nations ;  TrctitS  du  Contrat  de  Change^ 
part.  1.  chap,  3.  ntcm.  139;  and  he  re- 
fers to  Hetn^cduSy  Elem.Jur,  Camh.  11, 
11,  and  Savary,  torn.  2.  far.  8.  in  sup- 
port pf  this  position.  But  Savary,  m 
the  passage  cited,  merely  enume- 
rates sevenil  codes  which  contain  such 
prohibition.  The  French  Ordonnance 
de  1673,  declares  all  indorsements  frau- 
dulent and  void  which  are  not  dated, 
and  which  do  not  also  express  the  true 
consideration  of  the  transfer ;  art.  23 ; 
and  it  makes  the  ante-dating  of  indorse 


ments  forcery;  art  26;  Fothiery  ubi 
tupra.  Allthese  regulations  are  adopted 
in  the  Code  de  Comm.  liv.  1.  tit.  8.  56. 
num.  137,  8,  9. 

A.  accepts  a  bill  for  the  accommo- 
dation of  B.,  which  B.  delivers  to  C. 


his  creditor,  to  provide  for  A.  about  to 
become  due.  C.,  before  A.*8  bill  be- 
comes due,  returns  it  to  B.  as  useless, 
in  order  that  it  may  be  forwarded  to  A.^ 
C.  cannot,  by  subsequently  obtaining 
possession  of  the  bill,  acquire  a  right  of 
action  against  A.  Cartwright  and  others 
V.  Williams,  2  Stark.  340.  Ellenbo- 
rough, C.  J.  1818. 

In  such  case  B.,  who  has  become 
bankrupt,  is  a  competent  witness  for  A., 
after  a  general  release  by  A.,  although 
he  has  not  been  released  by  his  as- 
signees.    Ibid. 

And  the  court  refused  a  rule  for  a 
new  trial.     Ibid. 

Bills  are  remitted  on  account  to 
plaintiffs,  by  the  payee,  for  whose  acr 
commodation  they  were  drawn.  At 
the  time  of  remittance  the  ^yees  were 
CTeatly  in  arrear  to  plaintiffs,  but  the 
balance  was  in  favour  of  the  payee, 
when  the  bills  became  due  respectively. 
P&yees  afterwards  failed  in  debt  to 
{>laintiffs.  Held,  that  although  plain- 
tiff's lien  had  ceased  to  attach,  yet  it 
revested  by  defendant's  allowing  the 
bills  to  remain  in  plaintiff's  hands  upon 
fresh  advances  made.  Atwood  arid  ano^ 
ther  V.  Crowdie  and  another,  1  Stark. 
483.     Ellenborough,  C.  J.  1816. 

And  the  court  refused  a  rule  for  a 
new  trial.     Ibid. 


BOND. 


B.  Damages,  how  assessed. 

Where  breaches  are  assigned  in  the 
declaration,  and  non  est  factum  is 
pleaded,  the  jury  may  assess  the  da- 
mages under  the  common  venire.  Par- 
kins  and  another  v.  Hawkshaw,  2  Stark. 
381.    Abbott,  J.  181  . 


CARRIERS. 

C.   CONVBYANCB   OP  OOODS. 

C.  (b)  To  what  extent. 
A  notice  by  carriers  that  they  will 
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not  be  ajumnerable  for  any  goods  above 
the  value  of  51.  unless  entered  as 
such  and  paid  for  accordingly)  applies 
to  goodff  wnicb  from  their  bulk  may  be 
supposed  to  exceed  the  specified  value. 
Thorogood  v*  Marsh  and  Swanriy  1 
Gow,  105.    Dallas,  C.  J.  1819. 

A  notice  by  carriers  that  they  "will 
not  be  accountable  for  the  loss  or  da- 
mage of  goods,  unless  the  terms  of  the 
notice  are  complied  with,  protects  them 
as  wen  against  a  loss  by  robbery  as 
against  an  accidental  loss.  Covington 
V.  WUlan  and  others^  1  Gow,  115. 
Dallas,  C.  J.  1819. 


DEBTOR  AND  CREDITOR. 


B.   How  DISCHARGED. 

The  mere  circumstance  of  a  cheque 
being  made  payable  to  A.  and  of  A 
having  received  payment  of  it,  is  not 
evidence  that  the  maker  gave  it  to  him 
Uoyd  V.  Sandilandsy  1  Gow,  15.     Dal- 
las, C.  J.  1818. 


DEED. 


D.  Fraudulent. 

When  a  grant  made  by  a  prisoner  a 
a  fortnight  oefore  his  tnal  for  felony, 
purporting  to  be  in  trust  to  pay  debts, 
u  set  up,  the  debts,  or  consideration  for 
the  deed,  must  be  proved.  Shaw  v. 
Bran^  I  Stark.  319.  Ellenborough,  C. 
J.  1816. 


DONATIO  MORTIS  CAUSA. 


In  Bwm  V.  Marhhams  7  TauQt.  226, 
«*  Gibbs,  C.  J.  desired  that  case** 
{SpratU^  V.  Wil9on,  ante,  pase  112) 
**  might  be  laid  out  of  the  consideration 
of  the  plaintiff's  counsel,  for  that  im* 


mediately  after  that  trial,  he  perceived 
that  what  he  had  somewhat  improvi- 
dently  thrown  out,  could  not  be  main- 
tained, because  a  delivery  was  want- 
ing." 


EXTENT. 


Quare^  Whether  an  extent,  delivered 
to  a  sheriff  on  the  day  on  which  goods 
seized  under  an  execution  are  sold  and 
delivered  to  the  purchaser,  but  which 
extent  is  deliverea  subsequently  to  the 
sale  and  delivery  of  the  goo<&,  be  en- 
titled to  priority  over  the  writ  of  execu- 
tion ?  Swain  v.  Mortand^  Esq,  1  Gow, 
39.     Dallas,  C.  J.  1818. 

The  court  held  that  the  extent  came 
too  late,  1  B.  &B.  370;  and  see  Thun- 
ton  V.  Mills,  16  East,  254;  Rex  v.  M- 
ntttt,  ibid.  278,  n.  Rex  v.  Slopets  Man- 
ning's Exch.  Prac.  543 ;  Rex  v.  GiUt, 
Esq.  sheriff  of  HertSt  in  the  case  of  Rex 
aux.  Groves  V.  Fourdriniery  ibid,  633; 
see  also  F.  N.  B.  78  B. ;  Collis,  159,  b ; 
1  East,  338;  West,  151,  2. 


FOREIGN  ATTACHMENT. 


A.  To  WHAT  PERSONS  THE  CUSTOM 
EXTENDS. 

A.  (c)  In  respect  of  the  localittf  <f  tk 
cause  of  action. 

To  give  the  Lord  Mayor's  court  ju- 
risdiction it  is  not  sufficient  that  the 
garnishee  resides  within  the  city ;  the 
cause  of  action  must  also  have  accrued 
there ;  a^i  appears  by  the  following 
order  made  by  the  present  chancellor  in 
Traub  and  others  v.  Schmidt,  19th  Dee. 
1817. 

"  Upon  opening  of  the  matter  this 
present  day  unto  the  Right  Honouiahje 
the  Lord  High  Chancellor  of  Great  Bri- 
tain, by  Sir  Samuel  Romilly,  Mr.  Bol- 
land,  and  Mr.  Palmer,  of  counsel  for 
the  defendant.  It  was  alleged  that  it 
appears  by  the  affidavit  of  John  Bar- 
row, the  defendant's  solicitor,  that  in 
the  month  of  March^  1814,  a  plaint  wai 
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mffirmed  in  the  Mayor's  court,  of  the 
city  of  LbndoQ,  at  the  instance  of  the 
above-named  plaintiflfe,  against  the  de- 
fendant, in  a  plea  of  debt  upon  demand 
for  10,0001.,  and  process  of  attachment 
at  or  about  the  same  time  also  issued 
out  of  the  said  court  of  the  sum  of 
50001.  of  the  proper  monies  of  the  said 
defendant,  then  in  the  hands  and  keep- 
ing of  one  Samuel  Henderson ;  that  the 
said  defendant  then  resided  at  Ham- 
burgh, by  reason  whereof  he  was  not 
summoned  to  appear  and  answer  to  the 
said  plaint,  ana  such  proceedings  were 
thereupon  had  in  the  said  action  against 
the  said  S«  H.  the  garnishee ;  that  the 
said  plaintiffs,  on  or  about  the  2d  day 
of  April,  1814,  obtained  a  verdict  s^inst 
the  said  S.  H.  for  the  said  sum  of  50001. 
and  which  was  afterwards  paid  by  him 
to  the  agent  of  the  said  plamtiffs,  upon 
John  Boswell  the  solicitor  employed  for 
the  said  plaintiffs  in  prosecuting  the 
said    attachment,     ana    John    Diston 
Powles,  of  London,  becoming  sureties 
to  restore  the  said  50001.  to  the  said 
defendant,  in  case  he  should,  within  a 
year  and  a  day  tlience  next  ensuing, 
come  into  the  said  court,  and  find  suffi- 
cient bail  and  sureties  to  have  the  body 
of  the  said  defendant  to  answer  the  said 
plaintiff's  in  and  upon  the  said  plea, 
and  to  disprove  or  avoid  the  said  debt, 
according  to  the  custom  of  the  said  city, 
or  render  his  body  to  prison  within  the 
liberties  of  the  said  city,  and  there  re- 
main ready  to  plead  with  the  said  plain 
tiffs  in  and  upon  their  bill,  original  or 
demunire,  to  discharge  himself  there- 
from; that  the  said  John  Barrow  be- 
lieves that  the  said  defendant  had  no 
knowled^,  nor  any  information  what- 
ever of  tne  said  plaint,  or  attachment, 
or  of  any  proceedings  under  the  same, 
until  tome  time  af^er  the  verdict  had 
bee^  obtained,  and  the  said  50001.  paid 
as  above-mentioned ;  (Hamburgh,  wnere 
the  defendant  resided  and  still  does  re- 
side, being  then  und^r  the  dominion  of 
the    Prencn    ^vemment,  which    had 
pit>hibited  all  mtercourse  between  per- 
sons resident  there  and  this  country;) 
that  the  said  defendant,  did,  within  a 
year  and  a  day,  come  into  the  said 
court,  and  find  sufficient  bail  and  sure* 
ties,  according  to  the  custom  of  the 
said  city  of  London,  hi  that  behalf,  and 


brought  his  scire  facias  to  disptove  the 
said  debt,  demanded  by  the  said  plain<» 
tiff*,  by  the  bill,  original  or  demuninft, 
to  discharge  himself  thereof  according 
to  the  custom  of  the  said  city,  and  that 
the  said  plaintiffs  appeared  thereto ;  and 
the  said  defendant  thereupon,  by  the 
advice    of  counsel,   pleaded  that  the 
cause  of  action  (if  any  accrued  to  the 
said  plaintiff)  did  not  accrue  within  the 
jurisdiction  of  the  said  court;   and  to 
which  plea  the  said  plaintiff'  replied 
that  as  to  part  of  the  said  debt  in  the 
said  plaint  mentioned,  and  of  the  cause 
of  action  of  the  said  plamtiffs,  (to  wit, 
21001.  part  thereof,)  that  the  said  cause 
of  action  did  accrue  within  the  jurisdic- 
tion of  the  said  court,  and  that  as  to  the 
residue  of  the  said  debt,  that  the  said 
S.  H.,  the  garnishee,  resided  within  the 
said  city,  and  within  the  jurisdiction  of 
the  saia  court ;  that  the  said  defendant 
joined  issue  as  to  so  much  of  the  said 
replication,  as  related  to  the  said  sum  of 
21001,  and  the  cause  of  action  accruing 
within  the  jurisdiction  of  the  said  court ; 
and  as  to  other  part  of  the  said  replica- 
cation,   the  said  defendant   demurred 
thereto,  as  being  insufficient  in  law, 
and  that  the  said  demurrer  was  amied 
before  the  said  court,  on  behalf  of  the 
said  plaintiff's  and  defendant,  and  judg- 
ment was  given  thereon,  for  the  said 
defendant,  on  the  21st  Nov.  1816;  that 
the  said  issue,  whtither  the  cause  of 
action  as  to  the  said  sum  of  21001.  arose 
within  the  jurisdiction  of  the  said  court, 
was  set  down  to  be  tried  on  the  9th  day 
of  July,  1816,  but  the  same  Was  then 
and  at  sundry  times  afterwards,  post- 
poned until  tne  5th  day  of  May  past ; 
and  when  the  said  cause  came  on  to  be 
tried  before  the   Recorder  of  the  said 
court,  and  after  various  witnesses  had 
been  examined  upon  such  trial  for  the 
said  plaintiff*,  a  verdict  was  thereupon 
given  for  the  said  defendant;  that  in 
the  month  of  March  past  the  said  plain- 
tiflfis  presented  a  petition  to  the  Lord 
High  Chancellor,  thereby  allc<^ing  that 
after  the  said  defendant  had  come  into 
the  said  court,  and  appeared  as '  afoi*^ 
said,  instead  of  disproving  the  said  debt 
he  pleaded  in  bar  to  the  jurisdiction  of 
the  said  Court,  and  that  the  validity  of 
such  plea  wto  argued  before  the  Recot^ 
der  of  London,  on  a  demurrer  by  th§, 
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said  defendant  to  the  said  plaintiff's  re- 
plication to  the  said  plea,  and  that  the 
said  Recorder  gave  judgment  for  the 
said  defendant  upon  such  demurrer, 
and  praying  that  a  commission  of  error, 
under  the  Great  Seal  of  Great  Britain, 
and  also  a  writ  of  error,  for  the  purpose 
of  correcting  errors  in  such  ju^ment, 
might  issue,  and  that  such  commission 
of  errors  might  he  directed  to  such 
learned  judges  as  his  lordship  mi^ht 
think' pro]^;  whereupon  his  lordship, 
on  the  third  day  of  tne  said  month  of 
March,  ordered  that  the  Cursitor  of 
London  should  make  out  such  commis- 
sion as  was  prayed,  directed  to  Sir  Vi- 
cary  Gihbs,  knt.  Lord  Chief  Justice  of 
the  Common  Pleas,  the  Lord  Chief 
Baron  Thomson,  Mr.  Justice  Ahhott, 
Mr.  Justice  Bunough,  and  Mr.  Baron 
Richards,  or  any  two  or  more  of  them, 
together  with  such  writ  of  error,  as  was 
by  the  said  petition  prayed ;  that  in 
pursuance  of  the  said  order  the  said 
Cursitor  did  accordingly  make  out  such 
commission  of  errors,  directed  to  the 
said  justices,  and  also  a  certain  writ, 
bearing  date  the  5th  day  of  March  last, 
directwl  to  the  Mayor,  Aldermen,  and 
Sheriffs  of  London,  thereby  command- 
ing the  said  Mayor  and  Aldermen,  at  a 
certain  day,  which  the  said  justices 
should  make  known,  the  record  and 
process  of  the  said  plaint  and  attach- 
ment, and  giving  of  attachment  of  the 
said  plaint  and  jud^ent,  and  also  the 
adjua^ing  of  execution  thereupon,  with 
an  things  touching  the  same,  wliich 
remained  with  them,  before  the  said 
justices,  or  two  of  them,  to  the  same 
place,  they  caused  to  be  brought,  and 
commanding  the  said  sheriffs  that  a 
certain  day,  which  the  said  justices,  of 
two  of  them,  should  make  known  to 
them,  they  should  give  nc<ice  to  the 
said  plaintiffs,  that  they  be  there,  of 
any  error  in  the  sajd  record  and  process, 
or  giving  of  judgment^thereupon,  which 
is  known  to  belong  thereto,  and  to  hear 
further,  and  to  do  and  perform  what 
should  be  ordered  by  the  said  justice 
in  the  said  case  to  be  done ;  that  the 
said  writ  was,  on  the  5th  day  of  May 
last,  presented  to,  and  allowed  by  the 
deputy  register  of  the  said  Mayor*s 
court,  in  the  city  of  London,  whereby 
the  said  defendant  has  been  prevented 


from  obtaining  the  fruits  of  the  said 
judgment,  so  as  aforesaid  obtained  by 
him ;  and  that  the  said  plaintiff  have 
not  taken  any  further  proceedings  upon 
their  said  writ  of  error,  since  the  same 
was  allowed  on  the  5th  day  of  May  last, 
as  aforesaid,  and  particularly  the  said  J. 
B.  saith,  that  within  the  last  week  he 
hath  caused  inquiries  to  be  made  at  the 
chambers  of  the  said  Sir  Vicary  Gibbs, 
the  Lord  Chief  Baron  Richards,  Mr. 
Justice  Abbott,  and  Mr.  Justice  Burrough, 
four  (a)  of  the  several  judges  named 
in  the  said  commission,  to  ascertain 
whether  any  application  had  been  made 
to  them  respectively  on  the'  parts  of  the 
plaintiffs  to  proceed  under  the  said 
commission,  when  he  the  said  J.  B. 
was  informed,  and  as  he  believes,  no 
such  application  had  been  made  to  the 
said  judges,  or  any  of  them,  nor  any 
notice  ^iven  to  them  respectively  of 
such  wnt  of  error  and  commission,  or 
either  of  them,  having  so  issued  as 
aforesaid,  and  believes  that  the  said 
commission  and  writ  of  error  respec^ 
lively  have  been  sued  for  and  obtained 
by  the  said  plaintiffs,  for  the  mere  pur- 
pose of  delay ;  that  on  the  5th  day  of 
becember,  instant,  he  the  said  J.  B. 
applied  on  behalf  of  the  said  defoidant 
to  the  proper  officer  of  the  said  court 
for  a  writ  of  execution  against  the  said 
John  Boswell  and  John  Diston  Powles, 
for  the  said  sum  of  5000L,  and  to  which 
the  said  defendant  has  become  entitled, 
according  to  the  custom  of  the  said  city 
of  London,  and  practice  of  the  said ' 
court,  by  virtue  of  such  verdict  and 
DJ^ent  so  obtained  by  him  as  afore- 
said, in  case  the  said  writ  of  error  had 
not  been  issued  out,  as  he  believes,  but 
which  he  reused  tp  issue  for  the  said 
sum  of  50001.,  or  any  part  thereof,  by 
reason  of  the  said  wnt  of  error  having 
been  so  issued  and  allowed  as  aforesaid ; 
and  saith  he  hath  been  informed,  and 
believes,  that  the  said  John  Boswell, 
one  of  the  said  sureties  for  restoring  the 
said  50001.,  hath  absconded  from  this 
country  to,  and  that  he  is  now  in  North 
America ;  it  was  therefore  prayed  that 
the  commission  of  errors  issued  in  this 
cause  under  the  Great  Seal  of  Great 
Britain,  and  directed  to  the  said  Sir 
Vicary  Gibbs,  &c.,  and  also  the  writ  of 
error  in  like  manner  issued  in  the  said 
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cause*  and  directed  to  the  Mayor,  Al- 
dermen, and  Sheriffs  of  London,  bearing 
date  the  5th  day  of  March  last,  might  be 
superseded,  or  that  the  said  Mayor  and 
Aldermen  might  be  directed  to  carry 
into  effect,  and  enforce  the  judgment 
and  Terdict  respectively  given  for  the 
said  defendant  against  the  said  plaintiffs, 
in  the  Mayor's  court  of  the  city  of  Lon- 
don, on  or  about  the  21st  day  of  No- 
vember, 1816,  and  the  5th  day  of  May 
now  last  past,  resjjectively,  notwith- 
standing such  commission  and  writ  of 
error  as  aforesaid,  and  that  for  that 
purpose  the  necessary  writ  or  writs 
might  be  awarded  and  issued,  directed 
to  the  said  Mayor  and  Aldermen. 
Whereupon,  and  upon  hearing  the  said 
ailidavit  of  Joseph  Keech,  and  an  affi- 
davit of  Henry  Ashley,  read,  and  Mr. 
Leach  and  Mr.  Bell,  of  counsel  for  the 
plaintiff,  his  lordship  doth  order  that 
the  writ  of  error  issued  in  this  cause, 
and  directed  to  the  Mayor,  Aldermen, 
and  Sheriffs  of  London,  bearing  date 
the  5th  day  of  March,  1817,  be  super- 
seded. And  it  is  ordered  that  the  plain- 
tiffs do  pay  unto  the  defendant  his  costs 
of  this  application,  to  be  taxed  by  Sir 
J.  Simeon,  bart.,  one  of  the  Masters  of 
this  court,  in  case  the  parties  differ 
about  the  same." 

See  the  previous  proceedings  reported, 
3  Meriv.  632. 

This  application  to  the  Chancellor  was 
suggestea  principally  Upon  the  authority 
of  a  note  subjoined  to  the  writ  of  error 
in  London,  in  the  Register  **  Et  est  de 
gratis  speciali."     Reg.   Brev.    131,  a. 

Upon  the  supersedeas  being  granted, 
the  money  attached  (50001.)  was  paid 
to  the  defendant's  agent. 

As  to  the  proceedings  on  writs  of 
error  from  the  city  courts,  see  P.  34. 
H.  6.  fo.  42.  pi.  14;  Bro.  Error,  pi.  18  ; 
F.  N.  B.  21,  23,  24,  A,  B.;  Greene  v. 
Cole^  2  Saund.  152.  Mayor  of  London 
V.  MarkvJitK  9  Vin.  Abr,  486. ;  S.  C. 
2  Brov^-n,  P.  C.  409.  2d  edition ;  and 
see  Peycocke's  case,  H.  18.  E.  3.  fo.  1. 
pi.  5.  m  fine.  At  to  the  supersedeas, 
see  Birch  y.  Triste^  8  East,  41 1.  As  to 
the  issuing  of  execution,  notwithstand- 
ing the  pendency  of  proceedings  to  stay 
it,  see  mikins  v.  MiUhell,  3  Salk.  229; 
F.  N.  B«  20 ;  Kempland  v.  Maoauley,  4 

(a)  Thomson,  C.  B.  had  died. 


T.  R.  436;  LeveH  v.  Perryy  5  T.  R. 
669 ;  2  Wms.  Saund.  101,  h.  And  as  to 
the  quashing  of  writs  of  error,  see  J5ar- 
low  v.  Collins^  1  Peere  Wms.  436,  n. ; 
Dean,  ^c.  of  Dublin^  v.  Dowgatt,  ibid, 
348.  S.  C.  3  Brown,  P.  C.  506.  See 
also  Brewer  v.  Turner^  1  Stra.  233; 
Cooper  y.  Ginger,  ibid,  606;  Com.  Dig. 
Pleader,  3  B.  12 ;  20  Vin.  Abr.  tit.  Su- 
persedeas ;  1  Schoales  and  Lefr.  75. 


^^Rx^iT 


FOREIGN 


And  see  post,  Natura^zAtiBsR  AJS  Y. 

An  act  of   Ttfnwald,    pronltR 
Tynwald  HiU,  March,  54,  18 fl 

*'  Whereas,  by  an  act  of  Tynwald,  pro- 
mulgated in  the  said  isle,  in  the  year  of 
our  Lord  1737,  it  is  amongst  other 
things  enacted  and  provided,  *•  that 
any  person  prosecuted  in  this  island  for 
a  foreign  debt,  by  an  action  of  arrest  in 
this  Court  of  Chancery  shall,  for  the 
future,  be  held  to  bail  only  for  his  per- 
sonal appearance  to  such  action,  ana  for 
the  forthcoming  of  what  ctTects  he  hath 
within  this  island. 

And  whereas  it  is  expedient  that  fo- 
reign debts  shall  be  recoverable  in  the 
said  isle,  in  such  and  like  manner  as 
debts  contracted  within  the  same.  We, 
therefore,  your  majesty *s  most  dutiful 
and  loyal  subjects,  the  Lieutenant  Go- 
vernor, Council,  Deemsters,  and  Keys, 
of  the  said  isle,  do  humbly  beseech 
your  majesty,  that  it  may  be  enacted 
and  be  it  enacted  by  the  king*s  most 
excellent  majesty,  by  and  with  the 
consent  of  the  Lieutenant,  Governor, 
Council,  Deemsters,  and  Keys,  of  the 
said  isle,  in  Tynwald  assembled,  and 
by  the  authority  of  the  same,  that 
from  and  after  the  promulgation  of  this 
act,  all  debts  contracted  out  of  the  limits 
of  the  Isle  of  Man  shall  be  recoverable 
in  the  said  isle,  in  such  and  the  like 
manner,  to  all  intents  and  purposes,  as 
if  such  debts  had  been  contracted  be- 
tween the  said  parties,  within  the  limits 
of  the  said  isle. 

Provided  always,  that  nothing  herein- 
before contained  shall  extend  or  be  cou- 
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ttrued  to  extend  to  tffect  any  person, 

idKH  tl  the  pronuUntion  of  this  act»|D.  Promisbs  on  behalf  op  Tinii0 

•hall  have  heen  usudly  resident  withui 

the  said  isle,  for  and  during  the  space 

of  six  months  immediately  preceding 


the  ds^  of  the  promulgation  thereof,  or 
who  hath  heen  usually  resident  within 
the  said  isle  for  one  year  before  the 
commencement  of  the  said  sis  months, 
and  who  hath  departed  the  said  isle  in 
the  service  of  eovemment,  civil  or  mili- 
tary, with  an  intention  to  return  to  the 
said  isle  as  the  place  of  his  abode/* 


FRAUDS,  STATUTE  OF. 


A.  Leases. 
A.  (b)  How  assigned. 

The  statute  29  Car.  2.  c.  3.  s.  4.  does 
not  invalidate  an  executed  parol  con- 
tract so  as  to  prevent  a  party  to  it  from 
maintaining  an  action  for  a  breach  of  it, 
where  the  oreach  does  not  relate  to  an 
interest  in  land,  although  the  contract 
itself  stipulates  that  the  d^endant  should 
be  substituted  as  tenant  in  the  stead  of 
the  plaintiffs,  of  premises  then  in  their 
occupation.  Price  and  another  v.  Ley- 
bum,  1  Gow.  100.    Dallas,  C.  J.  1819. 


Persons. 
D  (b)  Cdlateral  undertaking. 

And  see  post,  page  376. 

Where  a  deSiendant  employs  an  attor- 
ney to  render  him  in  discharge  of  his 
bail,  and,  before  the  business  is  com- 
pleted, the  bail  request  the  attorney 
to  proceed,  and  agree  to  be  answerable 
for  the  further  costs,  the  agreement 
must  be  in  writing.      Bather  v.  fox, 

1  Stark.  870.  EllenT)orough,C.  J.  1816. 

A  letter  of  the  defendant  without 
date,  states,  "1  have  no  objection  to 
guarantee  the  payment  of  the  rent,  as 
far  as  that  ot  each  c^aafter,  during 
T.  W.'s  continuance  m  possession.** 
T.  W.  rented  certam  premises  of  plain- 
tiff. This  is  not  sufficient,  without 
shewing  that  the  plaintiff  accepted  the 
defendant's  offer.    Symnums  v.   Wamip 

2  Siaik.  371.    Holroyd,  J.  1818. 


A.  (c)  How  mrrendered. 

The  substitution  of  a  new  tenant  with  I  £^^«»  2  Stark 
the  assent  of  the  landlord  and  formerly.  J.  1817. 
tenant,  operates  as  a  surrender  in  law. 
Stone  V.  JFhitmg,  2  Stark.  225.    Hol- 
royd, J.  1817. 

A.,  by  parol,  lets  to  B.,  who  under- 
lets to  C. ;  A.,  with  B.'s  assent,  accepts 
C.  as  his  tenant,  and  receives  rent  from 
him;  A.  cannot  afterwards  recover 
against  B. ;  the  demise  to  C.  operating 
as  a  surrender  in  law  of  the  estate  of  B. 
Thonuuy.  Cooke,  1  Stark.  408.  Abbott, 
J.  1818. 

And  the  court  refused  %  rule  to  set 
aside  nonsuit.  Ibid.  S.  C.  2  B.  &  A. 
117,  where  it  is  stated,  that  a  verdict 
has  been  found  for  the  defendant. 


INFANT. 
B.  Where  liable  to  actioit. 

B.  (b)  For  neoe$9arie8. 

An  account  stated  by  an  infant  cannot 
be  used  even  as  an  admission  that  the 
I  demand  is  for  necessaries.     Inqledew  v. 


36.     Elknl 


C.  Plea  op  infancy, 
C.  (a)  How  supported. 

The  proof  lies  upon  the  party  who 
alleges  the  non-age.  Jeune  v.  Watd^ 
2  Stark.  328,  330.  Ellenborongh,  C.  J. 
1818. 

S.  C.  not  S.  P.  1  B.  &  A.  653.  S.  P. 
Bertey  v.  Dormer ,  12  Mod.  526.;  and 
see  13  Vin.  Abr.  4.  T.  (b).  Cory  t. 
Gerteken,  2  Madd.  40. ;  Chitty  on  Bills, 
229,  5th  edit. ;  Peake's  Evidence,  297. 

An  iniiBait  borrows  money,  and  B.  is 
bound  to  pay  it  for  him  at  his  full  age, 
and  the  infant  doth  then  promise  lo 
save  him  harmless;  and  it  was  held 
good,  for,  albeit,  the  infant  is  not  bound 
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l«  taw»  yet  is  he  bound  in  oonscience. 
Triiu  29  Eli2*  B.  R*  1  Sheppard's  Abr. 
106. 

As  to  considerations  binding  in  con* 
science  only;  see  Lee  v.  Mugaeridgef 
5  Taunt,  36.  Matdi  ▼•  Culpefyper, 
3  Cro.  70.  Lord  Grey's  case  cited, 
1  Leon.  114,  Case,  156. 


INFORMATION* 


(And  see  ante.  Evidence^  pi.  10, 12, 
13;  Libel,  B.;  Smuoqlino,  pi.  1  ; 
Variance,  pi.  1,  46,  70;  post.  Prac- 
tice, M.  (d). 

When  the  party  appears  upon  a  sum- 
mons upon  an  inK>nnation  for  an  offence 
against  the  excise,  the  information 
must  be  read  to  him.  It  is  not  suffi- 
cient that  the  substance  of  the  charge 
is  stated  to  the  defendant,  he  must  have 
an  opportunity  of  objecting  to  the  form 
of  the  iaformation.  And  tor  this  omis- 
sion the  court  made  absolute  a  rule  for 
a  certiorari  to  remove  a  conviction  of 
selling  cyder  without  a  licence.  Rex 
V.  Hem,  K.  B.  T.  T.  1819. 

Walton  for  the  crown.  Manning  for 
the  defendant* 


INSURANCE. 


G.  Warranties. 
G.  (c)  Neutrality. 

A  warranty  to  carry  a  French  licence, 
is  not  satisfied  by  proof  of  a  licence  bear- 
ing the  signature  of  Napoleon  and  coun- 
tersignature of  his  minister,  received  by 
the  captain  from  his  owners^  at  Dantzic, 
but  not  shown  to  have  come  from  a 
French  authority*  Evertk  v.  Tunno, 
I  Stark.  508.  EUenborough,  C.  J. 
1816* 

But  the  papers  having  been  seized  in 
a  French  port,  and  detained  a  month 
without  objection,  they  were  presumed 
to  be  genuine.    Ibid. 


INTEREST  OF  MONEY. 


**  II  convient  que  la  loi  fixe  un  in- 
ter^t,  mais  c'est  pour  les  cas  seulement 
o\i  il  est  dH  sans  qu*il  y  ait  ea  de  con- 
vention pr^alable»  comme  lorsqu*  ua 
jugement  ordonne  la  restitution  d'une 
somme  avec  les  int^r^ts*  U  me  semble 
que  ce  taux  doit  etre  fix4  par  la  4oi  au 
niveau  des  plus  has  int^r^ts  pay^s  dans 
la  Boci^t6,  paiceque  le  taux  le  plus  has 
est  celui  des  empbis  les  pkis  surs*  Or 
la  justice  peut  bien  vouloir  que  le  d4- 
tenteur  d'un  capital  le  rende,  eC  m^me 
avec  les  int^r^ts ;  mais  pour  qu*il  le 
rende,  il  faut  qu'elle  le  suppose  encore 
entre  ses  mains,  et  elle  ne  peut  le  sup- 
poser  enureses  mains  qu*autant  qu'il  V  a 
fait  valoir  de  la  mani^re  la  moins  ba- 
saideuse,  et  par  consequent  qu'il  en  a 
retire  les  plus  has  de  tons  les  interns**' 
J.  B.  Say,  Traits  de  PEconomie  Politique 
livre,  1 1.  €*  8.  8. 1. 2d  vol.  p.  Ill,  2d  edi- 
tion, 1814,  (p.  122,  3d  edition,  1817.) 
But  with  unfabled  deference  to  the  opi- 
nion of  the  author  of  this  saoat  lumi- 
nous and  masterly  publication,  it  is  at 
leaat  questionable  whether  the  creditor 
ought  not  to  recover  according  to  the 
inconvenienoe  which  he  has  sustained 
in  being  deprived  of  the  use  of  his  ca- 
pital, without  reference  to  the  advantage 
reaped  by  the  detaining  debtor.  The 
reasoning  of  Say  is,  however,  in  some 
degree,  still  ap{^icable.  For  should 
the  creditor  ur^e  that  lue  could  have 
obtained  that  than  the  lowest  rate  of 
interest,  the  answer  would  be,  the 
means  resorted  to  for  the  purpose  of 
increasing  that  interest  might,  according 
to  the  above  principles,  nave  involved 
the  loss  of  the.principaL 

The  present  observations  are  offered 
mereljr  tor  the  purpose  of  pointing  out  the 
confusion  which  has  arisen  and  still  ex- 
ists, in  consequence  of  not  attending  to 
the  original  signification  of  the  woids 
interest  and  usury ;  between  which  the 
true  distinction  seems  to  be  this: — The 
latter  is  a  compensation  paid  for  the  ad- 
vantage which  a  party  derives  or  is  sup- 
posed to  derive  from  the  use  of  the  ca- 
pital which  he  hires;  whilst  the 
lormer  is  an  indemnity  claimed  by  the 

♦Z2 


356 


JUSTICES  OF  THE  PEACE— LEGACY.-4-IBEL. 


lender  or  other  creditor,  for  the  loss  and 
inconvenience  which  he  sustains.  It  is 
obvious  that  this  definition  has  nothing 
to  do  with  the  modern  legal  notion  of 
usury  and  interest,  according  to  which 
the  exaction  of  6  per  cent,  by  a  lender, 
who  has  sacrificed  as  much  in  order  to 
enable  him  to  make  the  advance,  though 
he  receives  strictly  quidsud  interest, 
is  called  usury,  while  5  percent,  reserved 
by  a  person  whose  money  would  other- 
wise produce  less,  or  perhaps  be  unem- 
ploycKi  is  leqal  interest.  Without  at- 
tending to  thu  natural  distinction,  how- 
ever, it  seems  impossible  to  decide  the 
question,  or  even  to  understand  the  ar- 
gument as  to  the  lawfulness  in  foro  con- 
scientiffi  of  exacting  usury  in  respect  of 
capitals  advanced  not  for  the  purpose  of 
bemg  employed  reproductively  by  the 
borrower,  out  with  a  view  to  immediate 
improductive  consumption. 

The  civilians  and  canonists,  who  as- 
sert the  unlawfulness  of  usury  under  any 
circumstances  appear  to  labour  under 
another  mistake.  They  consider  a  loan 
of  money  as  the  loan  of  a  thine  which 
is  intended  to  be  consumed  by  tne  bor- 
rower  in  all  cases,  inasmuch  as  he  can 
derive  no  benefit  from  the  sum  advanced 
if  he  retain  it  in  specie.  The  fallacy 
seems  to  arise  from  not  considering  that 
where  money  is  advanced  for  the  pur- 
pose of  being  employed  in  trade,  manu- 
factures, or  agriculture,  the  coin  or  notes 
paid  by  the  lender  are  merely  the  me^ 
dium  of  transferring  to  the  borrower  a 
certain  portion  of  the  lender*s  capital, 
which,  though  it  is  seen  only  momen- 
tarily under  the  form  of  money,  conti- 
nues to  exist  under  different  shapes  dur- 
ing the  loan,  and  until  it  is  restored  to 
the  lender  with  the  stipulated  proportion 
of  its  accretions  in  the  pecuniai^  form 
in  which  it  was  advanced. 


committing  him.  Butt  v.  ContuU,  KmL 
I  Gow,  84.     Dallas,  J.  1819. 

Upon  a  special  verdict,  judgment  was 
given  for  the  defendant.  IB.  &  B. 
548. 

Semhle^  that  notwithstanding  the  stat* 
31  Geo.  3.  c.  46.  s.  5.  a  secretary  of 
state  has  the  power  of  preventing  those 
magistrates  who  are  not  visiting  magis- 
trates from  having  access  to  state  pri- 
soners. Rexv.  Eaststaff.  1  Gow,  138. 
Park,  J.  Reading,  1818. 


LEGACY. 


A.  bequeathes  to  B.  1200/.  and  ap- 
points  C.  executor  of  her  wilL  C.  has 
sufficient  assets,  but  does  not  pay  the 
legacy  to  B.  C.  afterwards  makes  his 
wul,  by  Which  he  bequeaths  to  B.  an 
annuity  of  700/.  and  expresses  it  to  be 
*<  in  satisfaction  of  the  debt  or  sum  of 
1500/."  but  which  annuity  B.  does  not 
accept.  Held  that  the  1500/.  is  money 
had  and  received  to  the  use  of  B.,  and 
may  be  recovered  in  that  form  of  ac- 
tion. Ann  Gorton  and  another^  executrix 
and  executor^  S^c.  v.  Thonuu  Dyson  and 
another^  £xeeutorf,  ^.  1  Gow,  78. 
Dallas,  C.  J.  1819. 

And  the  court  refused  a  rule  for  a 
new  trial  on  this  point,  1  B.  &  B.  219. 


JUSTICES  OF  THE  PEACE. 


A.  Their  authority. 
Semble^  that  a  magistrate  has  the 


LIBEL. 


A.  Civil  action. 
A.  (a)  In  what  oases  mainUxmable, 

Every   unauthorized    publication   to 
the  detriment  of  another,  is,  in  point  of 
law,  malicious.     Brown  v.  Croomtf  5^  ^ 
Stack.  297,301.    Ellenborough,  C.X 
1817. 

Consequently,  an  advertisement,  re- 
flecting on  the  plaintiff's  character ; 
though  inserted  for  the  purpose  of  call- 


power  of  apprehending  and  of  requiring  |  ing  Sis  creditors  together  fora  Intimate 
nail  of  a  libeller,  and  for  want  of  it  of  I  purpose ;  provided  the  object  could  have 
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heejk  accomplished  without  such  a  pub- 
lication, or  in  more  guarded  language. 

And  see  ante.  Libel,  pi.  10, 43-4-6. 

A  paracfaph  in  one  newspaper  charg- 
ing another  with  fraud,  is  actionable. 
Stnart  v.  Lavell,  1  Stark.  93.  Ellen- 
borough,  C.  J.  1817. 

A  defendant  is  not  responsible  for  a 
libellous  letter  written  by  one  who  is  in 
the  habit  of  writing  his  letters  of  busi- 
ness, without  proof  of  his  having  adopted 
the  libel.  Harding  v.  Chreening^  Holt, 
531.     Gibbs,C.J.  1817. 

And  the  court  dischai^d  a  rule  for 
setting  aside  nonsuit,  1  Moore,  477. 


A.  (c)  Evidence. 

It  is  no  defence  that  the  particular 
facts  charged  were  commimicated  to  the 
defendant  by  a  third  person.  Mills  emd 
Wife  V.  Spencer  and  fFife,  Holt,  533. 
Gibbs,  C.  J.  1817. 

And  see  Lord  Northampton's  case, 
12  Co.  Rep.  133;  MaiUand  v.  Gold- 
iMy,  5  East,  426. 

Upon  the  general  issue,  the  plaintiff 
cannot  give  evidence  to  disprove  the 
truth  oi  the  libel.  Stuart  v.  Lovell,  5 
Stark.  93.    EUenborov^h,  C.  J.  1817. 

But  in  another  case  it  was  said,  that 
sBch  evidence,  though  clearly  admissi- 
ble, would  give  liberty  to  the  defendant 
to  show  the  libel  to  lie  true.  Brown  v. 
Croomey  5  Stark.  597.  EUenborough, 
C.  J.  1817. 

Nor  can  he  produce  other  libels  to 
show  the  quo  animo,  unless  the  intention 
is  equivocal.  Stuart  v.  Lovelly  ubi 
tupra^ 


B.  Criminal  prosbcutiox. 
B.  (d)  Evidence^ 

An  allegation  that  a  letter  was 
written  with  intent  to  injure  the  prose- 
cutor in  his  profession  cannot  be  sup- 
ported if  the  letter  were  sent  only  to  the 
prosecutor.  Rex  v.  fFegener^  1  Stark. 
543.     Abbott,  J.  1817. 

The  charge  should  have  been  of  an 
intention  to  excite  the  prosecutor  to 
break  the  peace.    Ibid. 


LIMITATION  OF  ACTIONS. 

A.  In  assumpsit. 
A.  (a)  From  what  time  to  be  computed. 

Quxre,  whether  therie  is  any  limita- 
tion to  an  action  for  contribution  against 
a  co-obligor;  see  Brooke  upon  Stat. 
Lim.  15.  cited  C.  D.  Temps.  61 1. 

A.  (d)  JfTiere  waved. 

A  bare  acknowledgment  of  the  debt 
is  not  sufficient.  Lara  v.  Bird.  Peake^s 
Evidence,  197,  1791. 

C.  In  ejectment. 
(a)  JProm  what  time  to  be  computed. 

A.  being  lessee  in  remainder,  expect- 
ant upon  the  determination  of  a  prior 

ise,  dies  intestate.  Administration  is 
not  taken  out  until  after  the  expiration 
of  the  first  lease.  As  against  a  party 
claiming  under  A.,  the  adverse  pcKsses- 
sion  must  be  considered  as  commencing 
from  the  moment  the  first  lease  expired, 
and  not  from  the  grant  of  administra- 
tion. Fairclaim  v.  Little.  Burrough,  J. 
Salisbury  Summer  Assizes,  1818. 

N.  Where  the  statute  once  begun  to 
run,  no  disability  in  a  party  to  whom 
the  right  may  devolve  before  the  twenty 
years  have  elapsed,  will  impede. the 
course  of  the  statute;  -4  Taunt.  826. 
Plowden,  347,  370;  4  T.  R.  300,  306. 
n. ;  6  East,  80. 


LITERARY  PROPERTY. 


D.  Assignment  op  copyright. 

The  acquiescence  of  the  author  in 
the  publication  of  the  work  is  hot  evi- 
dence of  an  assignment  to  the  purchaser. 
Latour  V.  Bland  and  another,  5  Stark. 
385.    Abbott,  J.  1818. 
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Not  a  teceipt  given  by  the  author  j 
for  money  oaid  to  him  as  the  price  of 
his  copyright.    Ibid. 


MISDEMEANOR. 


A.  What  shall  bb. 
A.  (a)  Conspiracy* 

To  support  an  action  for  a  conspiracy 
in  issuing  a  commission  of  lunacy,  ma- 
lice and  a  want  of  probable  cause  must 
be  proved.  On  proof  of  a  total  want  of 
probable  cause  malice  may  be  implied  ; 
but,  although  express  mahce  be  proved, 
some  slight  evidence  of  a  want  of  pro- 
bable cause  must  be  given.  Turner, 
RaH.y  V.  Turner  and  o&ert,  1  Gow,  50. 
Dallas,  C.  J.  1818. 


NATURALIZATION. 


A*  Distinction  between  Denization  by 
Letters  PfUeni  and  Naturalization 
by  Parliament^ 

In  an  action  depending  in  the  French 
courts  between  J.  L.  P.  Brunet  and  a 
British  officer  of  high  rank,  the  ques- 
tion was,  wheth^  Brunet,  by  accepting 
letters  of  denization  in  England,  (though 
he  had  since  returned  to  France,)  had  so 
far  lost  the  rights  of  a  French  citizen  as 
to  be  incapable  of  suing  a  foreigner  upon 
a  cause  or  action  arising  out  of  France. 

The  Code  Civil  contains  the  following 
provision  (a) : — 

«•  Laqualite  deFran^ais  se  perdra,  1% 
i>ar  la  naturalisation  acquise  en  pays 
etranger;  2",  par  Tacceptation  non 
autorisee  par  le  roi  de  fonctions  pub- 
liques  confer^s  par  un  gouvernement 
etranger;  3°enfin  par  tout  ^tablissement 
fiadt  en  pays  Granger  sans  esprit  de  re 
toun 

(a)  Art  ir. 


**  Les  ^tabliasemens  d^  commefce  ne 
pourront  jamais  ^tre  contid^rfs  oomme 
ayant   ^te  faits  sans  esprit  de  retour.^' 

Upon  the  construction  of  this  cknse, 
the  Cour  de  Cassation  decided  that  the 
letters  of  denization  did  not  amount  to  a 

naturalisation  acqnise  en  pays  ftran* 
ger.'*  The  court  considered  the  deni- 
zation as  an  imperfect  and  incijnent  na- 
turalization, founding  their  judgment 
upon  an  opinion  produced  from  Eng- 
land, stating,  that  no  «*  naturalization** 
could  be  obtained  in  that  country  witb« 
out  an  act  of  parliament. 

The  importance  of  the  question  will, 
it  is  presumed,  excuse  the  intrOdoctkiD 
of  the  following  observations. 

The  word  •*  denizen,"  in  its  proper 
and  original  sense,  served  to  distinguish 
the  persons  bom  within  the  allegiance 
of  the  King  of  England  from  foreigners. 
Sometimes,  though  less  freqnently,  it 
was  applied  to  the  natives  of  a  borough^ 
&c.  possessing  certain  privilegea  and 
francnises  from  which  strangers,  though 
Ei^lish  subjects,  were  excluded. 

The  word  denization  signifies  a  etant 
of  the  quality  of  natural  subject,  which, 
by  the  laws  of  England,  the  king  alone 
has  the  right  to  confer. 

It  is  true,  that  in  a  oKHne  modem  and 
less  proper  sense,  the  word  **  denken** 
has  been  used  to  desi^ale  a  foreigner 
who  has  become  a  subject  by  letters  of 
denization ;  in  which  latter  sense,  the 
word  denizen  is  now  used  in  conmott 
language  and  in  acts  of  parliament.  In 
ordmary  conversation,  the  word  *•  de- 
nizen,** in  its  proper  signification,  » 
become  obsolete,  if  that  tetai  can  be 
applied  to  a  word,  which,  in  ordinary 
conversation,  occurring  in  England,  was 
at  no  period  likely  to  suggest  itself  to 
the  mind  of  the  speaker. 

By  obtaining  letters  of  dentation 
the  foreigner  acquires  the  rights  of 
one  who  is  bom  a  subject,  and  con- 
tracts the  same  obligations.  But  the 
King  of  England  has  not  the  power  of 
granting  to  any  even  of  his  owa  sab- 
jects,  privileges  which  would  preju- 
dice  the  rights  of  other  subjects. 
Letters  patent  of  denization^  therefore, 
cannot  possess  a  retrospective  operation, 
or  disturb  any  rights  already  vested  in 
third  persons.  On  this  account.  Brooks, 
C^  J.  says,  **  Nota  pro  lege  anao,  36 
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H.  8.  that  if  a  foreigner  come  to  England 
and  bring  his  son  with  him,  who  was 
born  beyond  the  sea,  and  is  an  alien  as 
is  his  father,  there  the  king  cannot,  by 
his  letters  patent,  make  the  son  heir  to 
his  father  nor  to  any  one  else,  for  ht 
cannot  alter  the  laws  by  his  letters  patent, 
nor  in  any  way  except  by  parliament, 
for  he  cannot  disinherit  me  right  heir 
nor  disappoint  the  lord  of  liisescheat  (a)." 

Where  such  a  retrospective  operation 
is  desired  it  it  necessary  to  apply  to 
parliament,  who,  in  naturalizing  a  fo- 
reigner, must  be  considered  not  as  ai- 
ministering  the  law  but  as  dispensing 
with  it,  or  rather  as  making  a  new  law  pro 
hkc  vice.  Besides  which,  as  every  act 
of  parliament  is  presumed  to  include  the 
consent  of  the  whole  nation,  those  who 
would  have  inherited  or  who  might  have 
entered  pro  defectu  haredis  if  the 
naturalization  had  not  been  effected, 
are  not  at  liberty  to  consider  them- 
selves agOTieved  even  by  the  operation  of 
a  law  wnich  places  the  party  in  the 
same  situation  as  if  he  had  been  ac- 
tually bom  in  this,  country.  This 
induced  the  Court  of  C.  F.  to  de- 
clare, "that  an  act  of  naturalization  is 
not  to  be  extended  by  equity,  since  it 
carries  with  it  somewhat  of  injustice, 
inasmuch  as  it  may  have  the  effect  of 
disinheriting  natural  subjects.'*  And 
the  Chief  justice.  Sir  O.  Bridgman, 
added,  **  that  such  a  kind  of  naturaliza- 
tion is  contrary  to  the  S3rstem8  of  other 
states  in  France,  where  those  who  are 
naturalized  cannot  enjoy  the  same  privi- 
leges (b). 

The  distinction  between  naturaliza- 
tion by  act  of  parhament  and  deniza- 
tion by  letters  patent  is  expressed  in  a 
few  words  in  an  ar^^ument  in  Carter, 
169.  **  Naturalization  is  an  adoption, 
by  means  of  which  a  foreigner  ac- 
quires, by  right  of  birth,  all  which  an 
Englishman  can  claim.  Naturalizatian 
acts  from  the  time  of  birth ;  but  deniza- 

(a)  Bfo.  Abr.  tit  Deniien  et  Alien,  pi.  9. 

(b)  C»liimgwood r.Poyf,  1  Sid.  197.  In  thit 
caie  it  was  decided,  that  even  an  act  of  parliar 
ment  was  not  co-ejcteniive  in  its  opeiatioD, 
with  actual  birth ;  aiace  the  fiDnner,  btliwc  the 
union,  only  made  thepaity  a  natural  subject  in 
that  atafte,  (e.  g.  Ireland)  in  which  the  act 
passed,  latving  twn  an  aUen  in  the  other  two, 
(England  and  icicotland.) 


tion  does  not  begin  to  b«  in  force  «zcept 
from  the  date  of  the  letters  patent." 

In  another  case  it  is  said,  that  **  na- 
turalization is  always  made  in  par- 
liament and  is  perpetual,  for  if  a  man  be 
naturalized  for  one  hour  he  is  so  for 
ever(c)." 

It  would  indeed  be  a  contradiction  to 
maintain  that  naturalization  by  act  of 
parliament  has  reference  to  the  moment 
of  the  party*s  birth,  and  yet  that  it  can 
be  limited  to  a  single  hour.  On  the 
same  principle,  a  release  given  by  a  cre- 
ditor to  his  debtor  is  absolute,  even 
though  it  purport  to  be  available  only 
for  a  limited  period,  or  to  be  on  con- 
dition. 

But,  as  letters  of  denization  do  not 
proceed  upon  this  fiction  of  makine  a 
person  a  subject  from  the  time  of  his 
birth,  they  are  capable  of  admitting  re- 
strictions; and,  it  is  possible  to  imagine 
such  restrictions  to  be  imposed  upon 
the  grant  as  to  confer  only  in  an  incom- 
plete manner,  the  oualiity  of  a  British 
subject.  But  thougn  such  a  case  may 
be  supposed,  it  does  not  appear  ever  in 
fact  to  have  existed. 

It  is  required  by  statute  (32  H.  8.  cap. 
16.  s.  7.)  that  in  all  letters  patent  of  de- 
nization a  clause  be  inserted,  importing 
that  they  shall  be  void,  if  the  party  en- 
gages in  any  unlawful  trade,  or  does  not 
obey  the  laws  of  the  realm.  But  this 
appears  to  be  merely  in  terrorem. 
<^  u  an  alien  be  made  a  denizen,  and 
the  letters  of  denization  have  a  proviso^ 

Sas  is  usual  in  such  charters)  that  the 
lenizen  shall  do  his  li^e  homage,  and 
that  he  shall  bo  obedient  and  observe 
the  laws  of  the  realm,  this  proviso  does 
not  amount  to  a  condUiony  for,  although 
he  never  does  homs^,  and  does  not 
obey  the  laws,  this  shall  not  make  the 
denization  void,  for  if  he  does  not  ob- 
serve the  laws  he  shall  suffer  the  penal* 
ties  which  they  impose  (d)." 

Denization,  therefore,  appears  to  be 
a  perfect  prospective  naturalization* 
The  only  diflSculty  m  the  question  seems 
to  arise  from  the  peculiar  mode  in  which 
the  latter  word  is  used  in  English  juris- 

(c)  Oo4fre^  V.  Dm««,  2  RoUe's  Rep.  95. 
CTO.Jac.539. 

(d)  1  RoU.  Abr.  195.  Paach.  8  Jac.  in  Scac 
cario;  Veradin^  Manning's  case. 
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pliidtnce.  The  Enj^Iith  conttitution 
has  always  regarded  the  power  of 
adopting  new  members  into  the  state  as 
an  inalienable  prerogative  of  the  crown ; 
and,  strictly  speaking,  the  exercise  of 
this  right  by  the  king  alone  by  his  let- 
ters patent  of  denization  is  the  only 
mode  of  adoption  which  the  law  rec<^- 
imes.  When  a  man  is  naturalized  by 
act  of  parliament,  in  addition  to  that 
denization  which  the  king  confers  at  the 
moment  the  royal  assent  is  given  to  the 
bill,  he  obtains  some  collateral  advan- 
tages by  a  new  law  made  pro  re  nat4,  to 
which,  under  the  existing  laws,  he  could 
not  through  any  means  attain.  These 
advantages  thus  gained  emanate  from 
the  same  authority,  which,  by  a  similar 
though  less  usual  exercise  of  its  power, 
may  declare  the  city  of  Quebec  to  be 
rart  of  the  County  of  Middlesex. 

A  person  who  has  obtained  letters 
i>f  denization  has  at  all  times  been  con- 
jidered  as  enjojring  the  same  rights,  pri- 
vileges, and  immunities,  and  as  contract* 
ing  the  same  obligations  as  a  natural 
bom  subject  (e). 

(e)  Thus  in  Nichols  v.  Nichols^  Plowdcn, 
482-3,  it  is  said,  **  the  Lord  Dyer  cited  a  case 
which  he  said  was  in  Fro  wick's  reading,  and  was 
thus :— A  man  malces  a  lease  for  years,  of  land, 
to  an  alien,  upon  condition  that  if  the  alien 
pays  to  tlje  lessor  such  a  sum  of  money  during 
the  lease,,  then  he  shall  have  tlie  fee,  and  after- 
wards'the  king  makes  him  a  denizen,  and  after 
that  he  pays  the  money,  and  all  this  matter  is 
afterwards  found  by  office,  in  this  case,  he  said, 
that  Frowick  was  of  opinion,  that  the  king 
should  hate  the  fee.  But,  (with  submiswion) 
says  this  very  learned  reporter,  it  seems  to  me 
that  the  law  is  not  so  ;  for,  when  the  condition 
was,  that  upon  the  payment  he  should  have  the 
fee,  the  fee  shall  not  vest  until  the  payment; 
for,  although  the  condition  shall  have  relation 
to  the  livery  for  the  avoiding  of  incumbrances, 
yet,  as  to  the  vesting  of  the  fee,  it  should  only 
have  relation  to  the  time  of  the  payment;  for 
the  condition  was,  that  if  he  paid  the  money, 
then  he  should  hitve  the  fee,  and  he  could  not 
have  the  fee  before ;  and  then,  when  the  fee 
vested  in  him,  he  was  a  natural  subject,  and 
bad  capacity  to  take  as  a  subject,  to  tliAt  the 
time  when  the  condition  was  made,  is  not  so 
much  to  be  regarded  as  the  time  when  the  fee 
vests,  and  when  it  vested  in  that  case,  the  les- 
see was  capable  as  a  subject." 

By  43  Geo.  3.  cap.  155.  sect.  21.  aliens, 
who  are  the  domestic  servants  of  natural  bom 
subjects,  denizens,  and  persons  naturalized,  are 
exemted  f.oin  the  operation  of  the  Alien  Act, 
and  the  36th  section  in  like  manner  classes  de- 
nizens N^'ith  nutural  bom  subjertt  and  persons 


OFFICER. 


B.  Authority. 

A  person  convicted  of  a  crime  by  a 
court  of  competent  jurisdiction  is  sen- 
tenced to  pay  a  fine,  and  is  committed  in 
execution  until  that  fine  be  paid.  Al- 
though the  officer  to  whose  custody  he 
is  committed  voluntarily  permit  bim  to 
escape  before  payment  of  the  fine,  yet  it 
is  afterwards  his  bounden  duty  to  retake 
him.  BiUl  V.  Joncsy  Esq.y  1  Gow,  99. 
Dallas,  C.  J. 

C.  Pni VI LEGES. 

C.  (a)  As  defendants, 

A  gaoler  receiving  and  detaining  a 
person  under  the  warrant  of  a  mai^is- 
trate,  is  intitled  to  the  protection  of  the 
54  Geo.  5.  c.  44. ;  and,  therefore,  on 
producing  and  proving  the  warrant  im- 
der  which  the  aetention  was  made,  it  is 
immaterial  whether  or  not  the  magistrate 
had  jurisdiction  to  grant  it.  Butt  v. 
Newman,  1  Gow,  97.     Dallas,  J.  1819. 
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A.  What  shall  be  a  partnership. 

A.  (b)   JVith  respect  to  strangers. 
Si   margarita   tibt  vendenda  dedero, 
ut,  si  ea  decern  vendidisses,  redderes  mihi 

naturalized,  placing^  them  as  before  in  the  mid- 
dle. 

The  reg^istry  acts  require  the  party  applying 
for  a  register  to  swear  that  he  is  bon^  tide  a 
subject  of  Great  Britain  The  form  of  the  oath 
then  goes  on  to  negative  that  tlie  party  has 
taken  the  oath  of  allegiance  to  a  foreign  state, 
or,  if  he  has  taken  such  oath,  to  state  that  he 
is  since  become  a  subject  by  letters  of  denization, 
or  by  naturalization  by  act  of  parliament. 
Thus  a  denizen  who  has  taken  the  oath  of  alle- 
giance to  a  foreign  power  must  swear  that  be 
nas  since  become  a  subject  by  denization,  but 
as  nothing  is  said  respecting  denizens  who  have 
not  taken  such  oath,  it  follows  that  they  must 
swear  simply  that  they  are  bon&  .hde  sutyects. 
If  this  were  not  so,  denizens  who  had  taken  the 
oath  of  allegiance  to  a  foreign  power,  would  be 
placed  on  a  better  footing  than  those  who  had 
not. 
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decern;  ^  plurity  quod  excedit  tu  ha^ 
htres :  mihi  ^nde^r^  si  animo  contrakenda 
iocietatis  id  actum  sit^  pro  socio  esse 
actitmem ;  si  minus ^  pr<BScnptis  verbis ; 
Dif.  17,  2,  44.  In  this  passage  the 
ammus  contmhenda  societatis  appears  to 
be  opposed  by  Ulpian  merely  to  a  volutin 
tary  gift-of  the  contingent  profit,  made 
without  reference  to  any  beneficial  ex- 
ertions on  the  part  of  the  person  effect- 
ing the  sale ;  see  Poihiery  Traiti  du 
Contrat  de  Society,  chap.  1 ,  sect,  3,  num. 
13.  A  distinction  of  a  nearly  similar 
nature  is  made  by  Julian;  Dig.  17,  1, 
52.  In  the  case  of  Benjamin  v.  PorteuSy 
2  H.  Bla.  591,  the  broker,  who  was  to 
keep  for  himself  whatever  he  could  get 
beyond  a  certain  price,  as  a  reward  for 
his  tr&itbUy  was,  however,  considered 
by  Heath,  J.  and  Rooke,  J.  against  the 
opinion  of  Eyre,  C.  J.  as  a  competent 
witness  for  his  employer.  And  see  ante, 
Appendix,  Bankuupt,  C. 

B.  Act  op  co-partner,  in  what 

CASES   BINDING. 

A  pledge  by  one  partner  of  partner- 
ship property  ivill  bind  his  co-partners, 
although  the  pledge  is  made  without 
their  privity  and  consent,  provided  the 
pledgee  had  no  notice  that  the  property 
was  joint  property,  and  there  be  no  fraud 
in  the  transaction.  Raha  and  Rohles  v. 
Ryland  and  another ^  1  Gow,  135.  Dal- 
las, C.  J.  1819. 
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See  ante,  Practice,  pi.  78. 


A.  Pleaded  in  abatement. 

See  Wade  v.  Birmingham^  post.  Ap- 
pendix, Practice,  H. 

And  see  19  Ass.  pi.  14. ;  Co.  Litt. 
16b.;  1  Tho.  Co.  Litt.  250.;    7  Co. 
Rep.  15. ;  9  Co.  Rep.  31  a,  49  a. ;  Sir 
Richard  Verney's  case.  Skinner,  432 
The   King  and  the  Earl  of  Baabury 
Skinner,  517. 
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E.  Notices. 


E.  (c)  Effect  of  notice  to  produce  papers. 

After  a  notice  to  produce  a  lease  and 
a  nonsuit  on  the  trial  of  the  cause,  the 
defendant  assigns  the  lease  without  the 
privity  of  his  attorney  on  record.  A 
second  action  is  afterwards  brought,  and 
another  notice  to  produce  the  lease  is 
served  upon  the  attorney,  who  informs 
the  person  serving  the  notice  that  the 
lease  had  been  assigned,  and  that  the 
assignment  was  made  without  his  pri- 
vity. The  plaintiff  being  acquainted 
with  the  place  of  the  defendant's  resi- 
dence :  held,  that  it  was  incumbent 
upon  him  to  have  inquired  of  the  de- 
fendant, in  whose  possession  the  lease 
was,  in  order  to  render  secondary  evi- 
dence of  its  contents  admissible.  Knigfu 
r.  Martin,  1  Gow,  103.  Dallas,  C.  J. 
1819. 

Semhlcy  that  where  the  plaintiff  serves 
the  defendant  with  notice  to  produce  an 
instrument  in  his  possession  under 
which  both  parties  claim  the  same  in- 
terest, it  is  not  necessary  for  the  plain- 
tiff to  prove  the  execution  of  the  instrur 
mentby  the  testimony  of  the  subscribing 
witness :  o/tter,  where  their  interests  are 
adverse.  Knight  v.  Martin,  1  Gow,  26. 
Dallas,  C.J.  1818. 

And  see  ante.  Practice,  pi.  44, 45. 
Pearce  v.  Hooper,  3  Taunt.  60. 

H.  Putting  off  trial. 

In  Iremoiiger  v.  Hunt,  coram  Wood, 
B.  Winchester  Lent  Assizes,  1810,  the 
defendant  moved  to  put  off  the  trial  oh 
an  affidavit  made  by  himself,  stating, 
that  the  action  was  brought  for  a  tres- 
pass, in  sporting  over  land  in  tlie  pos" 
session  of  the  plaintiff,  that  the  de- 
fendant had  a  clear  right  of  sporting 
there,  that  A..B.,  a  material  witness 
to  establish  such  right,  was  unavoid- 
ably absent,  having  been  subpoenaed 
to  attend  the  trial  of  the  defendant  and 
others,  for  a  conspiracy  at  the  York  As- 
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sizes,  and  that  ths  defendant  had  plead- 
ed the  general  issue  only.  The  appli- 
cation was  refus^,  on  the  eronnd  tnat 
the  evidence  of  A.  B.  could  not  be  ma- 
terial on  the  issue  )oined,  and  that  the 
necessity  of  attencling  at  York,  where 
the  bosmess  would  not  commence  till 
Monday,  the  13th,  the  commission  day 
being  on  Saturday,  the  11th,  was  not  a 
sufficient  excuse  for  the  alnence  of  a 
witness  from  Winchester,  where  the 
commission  day  was  the  28th  February. 

If  a  plaintiff  means  to  use  a  counter 
affidavit,  he  roust  produce  it  before  he 
shews  cause.    Ihi<L 

To  an  action  brought  by  the  execu- 
tors of  the  recoveree  of  an  Irish  judg- 
ment, the  defendant  pleaded  in  abate- 
ment. *'And  Edward  Birmingham, 
Lord  Birmingham,  Baron  of  Atnenry, 
in  Ireland,  against  whom  the  plaintiffs 
have  issued  their  original  writ  by  the 
name  and  addition  of  E.  p.  Esq.,  in  his 
own  proper  person,  comes  and  says, 
that  the  said  baron  sued  as  aforesaid,  be- 
fore and  at  the  time  of  the  issuing  out  of 
this  original  writ  in  this  cause  was  and 
still  is  Baron  of  Athenry,  in  Ireland 
aforesaid*  And  this  the  said  baron  sued 
as  aforesaid  is  reedy  to  verify.  Wherefore 
he  prays  judgment  of  the  said  writ,  and 
that  the  same  may  be  quashed,  &c." 

Replication.  Camarinon.  **  Because 
they  say  that  the  said  defendant,  at  the 
time  of  the  issuing  out  of  the  said  ori- 
^nal  writ  was  not  Baron  of  Athenry,  as 
the  said  defendant  has  above  in  his  said 
plea  alleged.  And  this  the  said  plain- 
tiffs pray  may  be  inquired  of  by  the 
country,  &c." 

The  paper  book  was  delivered  on  5th 
Feb.  1820,  with  notice  of  trial  at  the 
K.  B.  Sittings  at  Westminster  after  Hi- 
lary Term.  On  the  9th,  Chitty  ob- 
tained a  rule  to  shew  cause  why  the 
trial  should  not  be  postponed  till  the 
sittings  after  Easter  Term.  This  was 
moved  for  on  an  affidavit  made  by  the 
defendant  and  his  attorney,  H.  Setree. 
The  defendant  states,  that  in  order  to 
establish  his  defence,  it  will,  as  he  is 
advised,  &c.  and  verily  believes,  be  neces- 
sary to  bring  witnesses  from  Ireland, 
and  obtain  much  evidence  from  public 
records,  parish  registers,  and  other  do- 
cuments tnere,  without  which  he  is  ad- 
vised, &c«  that  he  cannot  safely  proceed 


to  the  trial  of  this  cause,  especially  as 
this  deponent  is  advised,  kc»  that  he 
cannot  safely  proceed  to  trial  without 
the  testimony  of  Sir  William  Betbam, 
Knt«,  Ulster  kins  at  Arms,  and  prin* 
cipal  Herald  of  dl  Ireland,  and  Deputy 
Keeper  of  the  Records  in  Birmingliaa 
towr,  who  is  now  in  Ireland,  and  can- 
not, as  this  deponent  verily  believes, 
consistently  with  his  the  said  Sir  W.  B.*s 
official  duties,  at  this  time  come  to  Eng- 
land, nor  can  this  deponent  safely  pro- 
ceed to  trial  without  tne  production  by 
the  said  Sir  W.  B^,  of  certam  national  re* 
cords,  kept  in  the  said  Birmingham  towr, 
in  the  castle  of  Dublin,  which  records 
will  not,  as  this  deponent  is  informed 
and  believes,  be  intrusted  to  the  oare  of 
any  other  person  than  the  said  Sir  W. 
B.  That  he  purposes  to  leave  London 
to-morrow,  and  to  proceed  forthwith  to 
Ireland,  for  the  purpose  of  collecting 
the  needful  evidence  in  support  of  his 
defence,  but  that  it  will  not  be  possible 
to  be  prepared  for  trial  at  the  time  for 
which  notice  of  trial  has  been  given. 
That  he  expects,  &c.  he  shall  be  able 
to  obtain  the  attendance  of  the  said  Sir 
W.  B.  and  the  production  of  the  said 
documents  and  other  necessaiy  evidence 
for  the  trial  of  thb  cause  for  the  sittings 
after  next  Easter  Term.'*  The  depo- 
sition of  Setree  merely  stated,  the  deU* 
very  of  the  paper  book  with  notice  of 
trial 

On  the  last  day  of  term,  cause  was 
shewn  against  the  rule  by  Manning, 
who  urged,  that  the  defendant,  after 
sufferine  a  judgment  to  pasd  wainst 
him  in  Ireland,  by  the  name  of  E,  B., 
Esq.  had  no  right  to  require  that  the 
executors  of  his  creditors  should  try  a 
question  of  peerage,  and  that  a  party 
who  puts  in  a  plea  in  abatement  should 
be  prepared  to  establish  such  plea,  and 
not  occasion  further  delay  by^such  an 
application  as  the  present.  He  stated 
that  he  had  other  objections  to  |Qake» 
but  was  stopped  by  the  court,  who, 
asked  Chitty  whether  his  affidavit  staled 
that  the  peerage  had  devolved  aa  the 
defendant  subsequently  to  the  judgment 
obtained  in  Ireland.  He  admitted  that 
this  was  not  sworn,  but  stated  from  his 
own  knowledge  that  the  ftict  was  so,  and 
that,  from  the  form  of  the  judgment,  it 
appeared  to  be  on  a  warrant  of  attorney* 
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The  court  then  desired  Chittj  to  direct 
his  argument  to  the  increased  delay. 
Od  this  point  he  contetxled  that  an  ap- 
plication to  put  off  a  trial  on  account  of 
the  absence  of  a  material  witness  was  a 
matter  of  course.  The  court,  however, 
said,  that  although  there  might  be  cases 
in  which  it  would  be  reasonable  to  post- 
pone the  trial  of  a  plea  in  abatement, 
yet  that  in  general,  where  a  part^-  puts 
on  the  record  a  plea  unconnected  with  the 
merits,  be  ought  to  be  prepared  with 
eyidence  to  support  it,  and  that  the  in- 
dulgence now  prayed  would  be  contrary 
to  the  spirit  of  the  act  of  parliament  re- 
specting dilatory  pleadings ;  and  dis- 
cnaigea  the  rule  without  costs* 

K.  Nonsuit. 

But  in  another  case  (see  ante.  Prac- 
tice, pi.  73.)  the  court  refused  to  notice, 
«tt  nisi  prius,  an  objection  to  an  indict- 
ment appearing  on  the  record.  Hex  y, 
SwkTy  2  Stark.  423.  Abbott^  C.  J. 
1818. 

In  Atkins  Okd  others^  amgnee9  of 
Tredgold^  v.  Seward  and  others,  notice 
was  given  to  dispute  the  trading,  the  act 
of  bankruptcy,  and  the  petitioning  cre- 
ditor's debt.  At  the  trial  before  Hoi 
royd,  J.  at  the  Winchester  Spring  As- 
sizes, 1819,  the  trading  and  act  of  bank- 
ruptcy  were  admitted;  the  act  of  bank 
niptcy  was  contested, '  and  upon  an  ob- 
jection to  the  sufficiency  of  the  evidence 
on  the  ground  that  it  appeared  doubtful 
whether  the  trader  was  avoiding  civil  or 
criminal  process,  the  learnt  jvdge 
ruled  that  there  was  evidence  of  an  act 
of  foaaikniptcy  to  go  to  ^  j^^*  The 
pluntiffs  were  ultimately  non-suited  on 
the  merits.  The  plamtiffs  afterwards  ap- 
plied to  the  learned  j  udge  at  chambers,  to 
certify  that  the  tradmg  act  of  bankruptcy 
and  petitioningcreditor^s  debtwere  proved 
or  admitted  at  the  trial.  His  lordship 
being  attended  by  Lawes  for  the  plain- 
tiffs and  Manning  for  the  defendants, 
the  latter  ui?ed  tluit  it  could  not  be  said, 
that  an  act  or  bankruptcy  had  been  proved 
as  it  had  been  ruled,  not  that  the  evidence 
was  sufficient  to  establish  the  fiact,  but 
that  there  was  something  upon  which 
the  jory  might  exercise  their  discre- 
tion. He  also  objected  that  the  statute 
speaks  only  of  verditii  on  the  one  side  or 


the  other,  <md  that,  consequently,  here 
a  judge  has  no  power  to  certify.  As  to 
tlie  last  objection,  the  learned  judge  said 
valeai  qwxntum;  and,  having  Uken  time 
to  consider  the  first  pdnt  and  refer  to 
his  notes,  his  lordship  granted  a  certifi- 
cate; upon  the  taxation  of  costs,  the 
defendants'  agent  stated  the  second  otv 
jection  which  had  been  taken,  and  the 
prothonotaries  disallowed  the  costs  of 
the  proof*  In  the  ensuing  term,  the 
court  of  C.  P.  refused  to  grant  a  rule  for 
reviewing  the  taxation.  See  1  B.  &  B. 
275. 

M.  Trial. 

M.  (d)  Jury^ 

An  information  had  been  filed  against 
Goodman  and  another,  for  importing 
foreign  plate  glass,  without  pavmg  the 
duties.  The  cause  was  called  on  for 
trial  at  the  sittings  after  Hilary  Term, 
1820,  before  the  chief  baron  and  a  spe- 
cial jury,  but  went  off  for  default  of  ju- 
rors, in  Easter  Term,  Walton  moved 
to  set  aside  the  jury  and  strike  another 
upon  the  following  affidavit :— *«  J.  O.  B. 
an  officer  in  the  service  of  the  customs 
in  the  port  of  London,  maketh  oath  and 
saith,  that  he  has  examined,  in  the  Ex- 
cheauer  Office,  in  the  Temple,  the  panel 
of  tne  jury  named  in  the  above  cause, 
and  that  he  this  deponent,  the  latter  end 
of  March  last,  and  on  the  beginning  of 
this  present  month,  (April),  made  in- 
quiries at  the  staUd  residences  of  the 
persons  named  in  the  said  panel  as  to 
the  probability  of  their  attenaance  upon 
the  trial  of  this  information  at  the  sit- 
tings after  the  present  Easter  Term. 
Ai^  this  deponent  further  saith,  that  he 
was  informed,  and  verily  believes,  that 
T.  R.,  W.  S.,  .].  B.,  W.  D.,  W.  B., 
and  M.  W.,  being  six  of  the  said  ju- 
rors, do  (a)  not  reside  at  the  respec- 
tive places  of  residence  set  forth  in  the 
same  panel,  and  are  not  to  be  found, 
except  M.  W.,  who  has  removed  to 
Bristol  That  R.  M.,  one  of  the  said 
jurors,  is  in  Scotland,  in  consequence  of 

(%)  Stttutnm  est  de  cetero  qwod  fempcn 
Mmmomtionis  iofinni  vel  in  putrid  hod  coidido- 
rantes  non  ponintur  in  juratis  vel  minorilMis 
aMisis.  Westminster,  3  (13  £dw.  I.)  cap.  38. 
And  see  firo.  Abr.  JufOn,  pi.  4^^  P.  N.  B.  IC^ 
Di  Ibid.  166.  D. 
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ill  health,  and  his  rettim  to  England  un- 
certauL  That  J.  E.  has  been  confined 
to  his  house  th%  last  twelve  months  by 
ill  health ;  and  his  son  stated,  that  one 
of  the  barons  of  this  honourable  court 
had  dispensed  with  his  attendance  as  a 
juryman.  That  J.  C,  one  of  the  said 
jurors,  stated  himself  to  be  exempt  (a), 
being  an  Accountant-general  in  the 
Court  of  Chancery.  That  W.F.andT.D, 
two  of  the  said  jurors,  stated  thai  they 
should  not  he  in  London  in  May  next. 
That  J.  R.  and  G.  R.,two  of  the  said  iu- 
rors,  stated  it  was  uncertain  whether  tney 
should  6c  in  London  in  May  next.  That 
S.  F.  and  W.  T.,  two  of  the  said  jurors, 
reside  as  stated  in  the  panel,  but  are 
generally  in  the  country,  out  of  the 
county  of  Middlesex." 

Walton  said,  he  was  aware  that  a  si- 
milar application  had  been  refused  in 
The  King  v.  Perry,  5  T.  R.  453,  but,  in 
that  case,  there  was  an  affidavit  that  the 
jurors  were  all  alive  and  resident  in  the 
county. — RuLB  Nisi. 

On  a  subsequent  day,  Hill  shewed 
cause. 

The  affidavit  in  TJie  King  v.  Perry 
was  not  at  all  relied  upon,  nor  could  it 
be,  for  that  case  was  decided  upon  the 
authority  of  The  King  v.  Franldin,  in 
which  it  was  held,  by  the  Attorney-ge- 
neral himself,  that  the  crown  is  not 
within  the  7  &  8  W.  3.  c.  32.,  there- 
fore, that  it  could  only  have  a  venire  de 
novo  where  one  lay  at  common  law, 
which,  before  verdict,  was  only  for  some 
defect  in  the  original  ventre,  or  in  the 
return  to  it ;  and  it  is  not  sworn  that 
any  of  the  jurors  were  non-resident  at 
the  time  the  jury  was  struck. 

The  proper  remedy  in  this  case  is 
challenge,  if  any  parties  attend  who  are 
not  qualified ;  and  to  answer  challenges 
twenty-four  jurors  are  returned- where 
twelve  only  are  required ;— add  to  which 
talesmen  are  always  at  hand  Jto  supply 
deficiencies.  In  the  present  case  tnere 
is  no  ground  for  the  application  even 
upon  tne  crown's  own  shewing;  for, 
subtracting  the  six  who  have  cnanged 

(a)  Qy.  Whether  an  office  exercisable  in  the 
county  of  Middlesex  be  an  excuse  for  not  serv- 
iug  on  a  juiy ;  since  the  distringas  does  not,  as 
in  country  causes,  render  it  even  possible -that 
the  trial  should  take  place  out  of  the  county. 
SeeF.N.B.  147.A. 


thebr  places  of  residence,  the  two  who 
are  ill,  and  the  one  who  is  exempt,  still 
there  is  a  sufficient  number  remaining 
to  form  a  complete  jury;  for,  with  re- 
spect to  the  six  who  say  they  shall 
voluntarily  absent  themselves,  it  is 
not  to  be  endured  that  anticipated  dis* 
obedience  to  a  rule  of  court  and  the 
king's  writ  is  to  be  given  as  a  reason 
why  this  court  should  change  its  course 
of  proceeding.  Upon  this  point,  the 
question  seeins  to  be,  whether  these  gai- 
tlemen  shall  obey  the  court  or  the  court 
obey  them ;  and  who  can  say  that  if  the 
court  should  order  another  jury  to  be 
struck,  that  it  will  be  more  convenient 
for  other  persons  to  attend  than  for 
these.  If  the  private  convenience  of 
jurymen  is  to  be  made  a  ground  for  ap- 
plications to  the  court,  it  might  and 
would  have  little  else  to  do  than  to  at- 
tend to  them. 

If  this  application  is  made  in  the  fear 
of  the  non-attendance  of  jurors,  the 
court  will  remember  that  parties  have  a 
much  better  opportunity  of  inforcingthe 
attendance  of  jurors  after  a  postpone* 
ment  for  defaiilt  of  jurors  than  at  any 
other  time,  because  they  may  move  to 
estreat  their  fines,  which  would  ensure 
a  punctual  attendance  when  the  case 
came  on  again. 

Enquiries  like  those  of  the  deponent 
ought  to  be  discouraged,  because  they 
tend  to  bias  the  minds  of  the  jurors  in  fiet- 
vour  of  that  party  which  appears  willing 
to  dispense  with  their  attendance,  and 
against  that  party  which  feels  it  neces- 
sary to  compel  them  to  do  their  du^. 

fValton,  in  support  of  the  rule. 

It  was  shewn  by  the  affidavit  in  sup* 
port  of  the  rule,  that  it  was  next  to  im- 
possible a  jury  could  be  obtained  upon 
the  present  venire;  and  he  was  not 
aware  that  the  7  &  8  W.  3.  could  be 
used  to  place  the  crown  in  a  worse  si- 
tuation than  a  subject  would  be  under 
similar  circumstances.  Such  an  appli- 
cation of  that  statute  would,  in  feet, 
have  a  tendency  to  defeat  the  ends  of 
justice.  It  had  been  said,  on  the  other 
side,  that  if  jurors  did  not  obey  the 
summons  of  tlie  court,  their  fines  mifi:ht 
be  estreated ;  but  how  was  that  possible 
in  the  present  case,  when  it  was  dis- 
tinctly shewn  that  some  of  the  persons 
named  in  the  panel  did  Dot  reside  at 
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the  places  stated ; — ^if  then  they  could 
not  he  found  for  the  purpose  of  sum- 
mons, how  could  they  be  got  at  for  the 
purpose  of  fining  them  for  a  disobedi- 
ence to  the  summons.  They  were,  in 
short,  nonentities. ,  The  names  appeared 
in  the  panel,  but  there  were  no  persons 
answering  to  those  names  ;  and  how 
could  the  crown,  consistently  with  a  due 
regard  to  the  ends  of  justice,  be  pre- 
cluded from  the  usual  remedy,  in  all 
cases  under  such  circumstances,  between 
subject  and  subject. 

KiCHARDS,  C.  B.  It  is  clear  that  a 
sufficient  number  of  jurors  cannot  be 
brought  into  court  upon  this  venire,  out 
of  which  to  form  a  jury  for  the  trial  of 
this  issue.  The  law  requires  that  twen- 
ty-four should  present  themselves,  to 
adlpw  for  objections  which  may  arise  at 
the  time  to  individual  jurors,  and  the 
affidavit  sets  forth  that  there  are  only 
fifteen  persons  on  the  panel  who  could 
present  themselves,  some  of  whom  will 
De  in  another  part  of  the  country  at  the 
time.  Attorney  General  v.  Goodman 
and  another^  Exchequer,  E.  T.  1820. 

M.  (e)    Verdict. 
(And  see'post,  N.) 

Where  the  declaration  contained 
thirty  counts  on  fifteen  bills  of  exchange, 
the  court  refused  to  compel  the  plaintiff 
to  select  the  counts  on  which  to  take  his 
verdict.  Ferguson  and  others  v.  Clarke^ 
2  Stark.  442.     Best,  J.  1818. 

The  court  will  reject  illegal  evidence, 
although  both  parties  agree  to  admit  it. 
Shaw  V.  Roberts  and  others^  2  Stark. 
455.     Abbott,  C.  J.  1818. 

M.  (/)  Counsel, 

Upon  the  trial  of  A.  B.  and  C.  for  a 
conspiracv,  where,  after  the  case  on  the 
part  of  tne  prosecution  is  closed;  C. 
only  calls  witnesses  and  examines  as  to 
conversation  between  himself  and  A. 
The  counsel  for  the  crown  may  cross-ex- 
amine such  witnesses  as  to  any  other 
conversation  between  A.  and  C.  though 
the  evidence  chiefly  affect  A.  Rex  v. 
Kroehl  and  others,  2  Stark.  343.  Ab- 
bot, J.  1818. 


N.  New  trial. 


(a)  For  defedM  apparent  on  tfie  record. 
Where,  on  account*  of  a  defective 
findins;,  a  venire  facias  de  novo  is  award- 
ed, whether  the  new  jury  are  to  inquire 
all  de  novo,  or  merely  the  point  which 
was  omitted,  is  made  a  query  by  the  re- 
porter in  M.  18.  E.  3  fo.  50.  pi.  56. 
But  the  counsel  who  prayed  the  venire 
de  novo  appear  to  have  considered  it  as 
restricted  to  the  point  omitted.  This 
query  has  been  magnified  into  ••  semble 
that  they  must  inquire  all  de  novo," 
2  Roll.  Abr.  721 ;  21  Vin.  Abr.  468. 
But  in  M.  9.  H.  4.  fo.  7.  pi.  20.  it  was 
said  by  Gascoi^e,  C.J.  that  *•  if  an  in- 
quest be  good  in  part  and  in  other  part 
not,  it  shall  be  inquired  de  novo  as  to 
the  part  which  was  badly  found;  and 
as  to  the  part  which  was  good  it  shall 
stand."  Quod  affirmatur  per  totam 
curiam,  S.  C.  cited  Fitz.  Enquest,  pi.  33 ; 
Bro.  Enquest,  pi.  98  ;  Bro.  Verdict,  pi. 
89.  Two  subsequent  cases,  however, 
seem  to  be  at  variance  with  this  decision. 
In  ejectment  against  husband  and  wife, 
the  jury  found  the  wife  not  guilty^  and 
as  to  the  husband,  returned  an  insuffi- 
cient special  verdict,  upon  which  a  ve- 
nire de  novo  was  awarded.  The  second 
jury  found  both  defendants  guilty.  And 
it  was  held  tliat  the  second  verdict 
should  stand ;  for  the  record  and  issue 
being  entire,  the  first  verdict  was  insuffi- 
cient in  all  and  void.  Langley  v.  Payne, 
Cro.  Jac.  627.     2  Roll.  Abr.  469^  pi. 

18.  In  the  report  in  RoUe,  it  is  stated, 
that  •*  the  clerks  said  that  it  was  their 
course  to  grant  the  venire  facias  for  the 
wholeJ*^  And  in  Lord  Sheffield's  case 
in  the  Exchequer,  2  Roll.  Abr.  469.  pi. 

19.  it  was  held,  that  *•  where  there  are 
several  issues  joined,  and  the  jury  find 
any  of  them  well  and  directly,  and  as  to 
the  others,  find  a  special  verdict,  which 
is  imperfect,  a  venire  facias  de  novo 
shall  be  granted  for  the  whole,  and  the 
jury,  upon  this,  may  find  contrary  to 
their  first  finding.*' 

O.  Affidavits. 

And  see  table  of  contents  and  ii^dex, 
tit  Affidavit. 

N.  On  the  last  day  of  Trinity  Term, 
1819,  the  court  of  K.  B.,  on  the  motion 
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of  Mamung»  referred  an  affidavit  to  the 
master  for  scandal  and  impertinence*  in 
which  the  deponent  had  unnecessarily 
set  forth  a  letter  from  himself,  chaijg- 
ing  an  attorney  of  the  court  with  mis- 
conduct, in  coarse,  offensive,  and  gene- 
ral terms;  and  the  deponent  having 
abandoned  a  rule  obtained  on  thb  affi- 
davit, calling  on  the  attorney  to  pay 
over  a  large  sum  of  money,  the  court 
granted  a  rule  absolute  in  the  first  in- 
stance. 

Court  allowed  a  rule  to  stand  over 
after  cause  shewn  to  give  an  opportu- 
nity of  making  an  affidavit,  that  appli- 
cation was  made  on  behalf  of  bail. 
The  affidavit  to  stay  proceedings  was 
made  by  one  of  the  bail.  Newman  v. 
Priddle,  K.  B.,  6th  February,  1818. 


SHERIFF. 


C.  Liability. 

C.  (a)  To  the  creditor. 

In  an  action  against  a  sheriff  for  a 
false  return  of  nulla  bona,  it  is  sufficient 
for  him  to  shew  that  before  execution 
executed  a  writ  of  error  was  allowed, 
although  the  levy  was  made  before  no- 
tice of  the  allowance,  since  the  writ  of 
error  operated  as  a  supersedeas  from  the 
time  of  its  allowance.  And  notwith- 
standing the  levy  was  made  before  no- 
tice of  the  allowance,  yet  the  return  of 
nulla  bona  is  unobjectionable,  since  after 
the  allowance  the  levy  could  not  legally 
have  been  made.  Ctegham  v.  Desanges 
and  another,  1  Gow,  66.  Dallas,  C.  J. 
1818. 


ceeds,  and  pay  the  balance  due,  oo  the 
footing  of  tne  account  to  be  rendered ; 
A«  may  (notwithstanding  the  ship  re- 
gistry acts,)  maintain  an  action  founded 
on  such  promise,  although  B.  is  the  sole 
registered  owner  of  the  ship.  Prouting 
V.  Hamond,  1  Ggw,  4U  Dallas,  C.  J. 
1818. 


G.  Liability  op  owner. 

(b)  For  repatrSf  stores,  Sfc. 

To  charge  the  owners  of  a  ship  with 
money  advanced  to  the  captain  in  a  fo- 
reign country,  the  plaintiff  m&U  shew 
that  it  was  necessary  to  borrow  the  mo- 
ney, and  must  prove  the  actual  applica- 
tion of  it.  Bogle  and  another  v.  Atty, 
1  Gow,  50.     Dallas,  C.  J.  1818. 

K.  Wages. 

A  purser's  steward,  on  board  one  of 
his  majesty's  ships,  cannot  recover 
wages  from  the  purser  upon  an  implied 
contract,  k>T  his  services  as  such  on 
board  the  ship.  Carter  v.  Hall,  2 
Stark.  361.     EUenborough,  C.  J.  1818. 


SHIP. 


A.  OWWBRSHIF. 

(a)  How  acquired. 

If  B.  sell  a  ship  belonging  to  A.  and 
promise  to  account  to  him  tor  the  pro- 
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B.   AORBEMENT. 

After  a  contract  for  the  sale  of  goods« 
a  fresh  agreement  is  made  in  writing, 
to  cancel  the  former  contract,  and  for 
the  future  delivery  of  the  jB:oods  upon 
different  terms.  The  second  agreement 
relates  exclusively  to  the  sale  of  goods, 
and  does  not  require  an  agreement  stamp. 
Whitworth  V.  Crockett  and  another,  2 
Stark.  431.     Abbott,  C.  J.  1818. 

D.  Bills  and  notes. 

An  unstamped  note  may  be  shewn  to 
the  jury  for  the  purpose  of  ascertaining 
a  collateral  fact.  Gregory  v.  Fraser,  3 
Campb.  454.  -EUenborough, C.  J.  1813. 

Ace.  Rex  V.  Inhab.  of  Pendleton,  15 
East,  449,  55. 
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£.  Other  instruments. 

A  policy  contaming  a  warranty  to  sail 
on  or  before  a  given  day,  may  be  al- 
tered, pending  the  risk,  by^  memoran- 
dum wnereby  the  underwriters,  in  con- 
sideration of  a  further  premium,  agree 
to  cancel  the  warranty,  and  to  make  a 
return  of  the  additional  premium  if  the 
ship  sail  with  convey.  Ridsdale  and 
othtn  V.  Sheddmi,  4  Campb.  107.  El- 
lenborou^h,  C.  J.  1814. 

An  affidavit  defective  for  want  of  a 
title  may  be  intitled  and  re-swonn  with- 
out a  fresh  stamp.  Prince  and  oUi^s  v. 
Nickobfyn^  executor,  C.  P.  M.  T.  1813. 
MSS. 

S.  C.  not  S.  P.  5  Taunt.  333 ;  665 ; 
and  1  Marshall,  70,  ?80,  401. 

And  see  Anon,  3  Taunt.  469. 


STATUTES., 


B.  Points  on  particular 

STATUTES. 

B.  (hh)  11  Geo.  2.  cap.  19.  sect.  3  ^4. 
(Landlord  and  Tenant.) 

The  landlord  may  proceed  by  action 
or  by  complaint  before  a  magistrate  for 
the  double  value  for  aiding  and  assisting 
in  the  fraudulent  removal  of  goods,  at 
his  option,  although  the  $um  claimed  be 
less  than  50/.  Horsefall  v.  Davy,  1 
Stark.  169.    Gibbs,  C.  J.  1816. 

And  plaintiff  may  sue  notwithstand- 
ing he  may  have  first  complained  to  a 
magistrate.    Ibid. 

And  see  ante.  Action,  pi.  87. 

B.  (ii)  15  Geo.  2,  cap,  3.  sect.  5. 
(See  ante,  Bills  and  notes,  pi.  1.) 

B.  (kk)  46  Geo.  3.  cap.  135.  sect.  1. 

(Bankrupt.) 

Trover  by  the  assignee  of  a  jeweller 
against  a  pawnbroker.  Though  it  should 
be  provea  that  the  bankrupt  had  pledged 
gold  seals,  &c.  with  the  defendant,  after 


an  act  of  bankruptcy,  but  more  than 
two  months  before  the  commission  is« 
sued,  the  jury  are  not  bound  to  infer 
that  the  defendant  had  notice  that  the 
trader  was  insolvent  or  had  stopped  pay- 
ment. Smith  and  another,  assignees  of 
Tupnum  v.  Dohree,  Dallas,  C.  J.  West- 
minster, 20th  May,  1820. 
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C.  At  what  period. 

A.  having  entered  goods  in  the  books 
of  the  West  India  Dock  Company,  re- 
ceived two  dock  warrants  or  delivery 
orders  in  blank  for  them,  which  he  de- 
livered to  B.  on  a  sale  of  the  goods  to 
him,  and  B.  having  sold  the  goods  to 
C.  delivered  the  dock  warrants  to  that 
person,  and  C.  employed  D.  as  his  bro- 
ker, to  effect  a  sale  of  the  goods,  and 
delivered  over  the  dock  warrants,  one 
of  which  was  signed  by  C,  but  the 
blank  intended  for  the  name  of  the 
purchaser  remained,  and  D.,  after 
naving  effected  a  sale  on  credit,  de- 
livered the  dock  warrants  to  the  pur- 
chaser, one  of  which  (viz.  the  one 
in  which  the  blank  for  the  name  of 
the  purchaser  remsdned,)  the  purchaser 
deposited  with  E.  as  a  security  for  mo- 
ney advanced  on  the  faith  of  that  war- 
rant :  held,  that  C.  had  no  right  to  put 
a  stop  upon  the  goods  in  the  event  of 
the  purchaser  not  paying  for  them,  since 
the  transfer  of  the  warrant  by  D.  his 
broker  operated  as  a  constructive  deli- 
very of  the  goods,  so  as  to  defeat  C.'s 
right  of  stoppage  in  transitu.  Keyser  v. 
Suse,  Stbetk,  Edward  Man,  and  James 
Man,  the  younger,  1  Gow,  58.  Dallas, 
C.J.  1818. 


TAXES. 


Where  a  lessor  covenants  to  allow 
land  tai^  the  lessee  can  only  deduct  in 
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proportion  to  the  rent,  and  not  the 
whole  that  is  imposed  on  the  lessee; 
comme  semhle.  Whitfield  v.  Brand- 
wood,  1  Stark.  440.  Ahbolt,  C.  J. 
1818. 


TENDER. 

A.  Form  op  Tbnder. 

A  tender  of  a  bank-note  in  payment 
of  a  fractional  sum  is  good,  if  the  cre- 
ditor object  to  receive  it  merely  on  the 
ground  of  the  sum  offered  to  be  paid 
being  less  than  the  sum  claimed,  al- 
though the  creditor  is  required  to  re- 
turn the  difference  between  the  bank- 
note and  the  fractional  sum.  Saunders 
V.  Graham,  1  Gow,  111.  Dallas,  C.  J 
1819. 


TRESPASS. 


C.    To    REAfi   PROPERTY. 

C.  (a)   Where  it  lies. 

Action  of  trespass.  Demise  of  a 
messuage  with  the  appurtenances. — 
For  several  years,  the  door  way  of 
one  of  the  rooms  on  the  ground  floor, 
formerly  part  of  the  house,  had  been 
bricked  up.  The  walls  of  the  room 
were  wainscot  only.  The  defendant 
had  taken  the  brick  work  away  and  had 
fastened  up  the  modem  entrance.  Scar- 
lett insisted  that  as  the  room  was  within 
the  external  walls  of  the  house,  and  had 
been  formerly  occupied  with  the  house, 
and  the  lease  had  no  exception,  it  passed 
as  a  part  of  the  messuage.  Abbott,  C.J. 
said,  it  did  not  matter  how  it  was  sepa- 
rated from  the  house,  the  lease  passed 
no  more  than  the  rooms  usually  occu- 
pied with  the  house,  and  that  its  being 
within  the  external  walls  was  not  ma- 
terial. Karslake  v.  White,  Abbott, 
C.  J.  Sittings  after  Trinity  Term,  Mid- 
dlesex, 1819c 

Qu.  Could  burglary  there  be  charged 
as  committed  in  a  part  of  the  dwelling  ? 
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B.  Conversion  by  defendant. 

And  see  ante.  Appendix,  Statutes, 
B.  (kk). 

The  hirer  of  goods,  who  sends  them 
to  an  auctioneer  to  be  sold,  is  guilty  of  a 
conversion;  and  so  is  the  auctioneer, 
who  refuses  to  deliver  them  up  unless 
the  expense  incurred  be  first  paid. 
Loeschman  v.  Machin,  2  Stark.  311. 
Abbott,  J.  1818. 

In  trover  for  a  landau,  proof  of  a  de- 
maud  of  the  landau  and  non-delivery 
in  pursuance  of  it,  is  evidence  of  a  con- 
version. Watkins,  assignee  of  Moody,  a 
bankrupt,  v.  Woollcy,  1  Gow,  69.  Rich- 
ardson, J.  1819. 

"  Trover  will  not  lie  where  the  party 
that  hath  the  goods  hath  them  by  a  de- 
livery with  a  trust.  As  where  I  deliver 
my  goods  to  a  carrier  to  carry  for  me, 
and  he  doth  keep,  waste,  or  dispose  of 
them ;  there  not  this  action  of  the  case, 
but  another  kind  of  action  of  the  case 
lieth."  Mich.  9  Jac.  B.  R.  Worme  and 
Wall's  case,  1  Sheppard's  Abr.  122. 

This  decision,  which  is  reported  in 
nearly  the  precise  words  used  by  the 
Lord  Chief  Justice  when  he  directed  the 
non-iuit  in  Devereux  y.  Barclay  (a)  ap- 
pears to  have  escaped  the  notice  of  sub- 
sequent writers,  and  was,  unfortunately, 
not  discovered  till  after  the  argument 
upon  the  motion  for  a  new  trial. 

The  proceedings  in  court  in  Devereux 
V.  Barclay,  have  been  shortly  reported  in 
2  B.  &  A.  701  (b).  The  nonsuit  had 
been  directed  upon  the  ground  that 
the  purchaser  having  delaved  taking 
away  the  oil  for  several  weeis  after  the 
stipulated  time,  the  vendors  must  be 
considered  as  standing  •  in  the  situation 
of  warehousemen,  and  that  the  delivery 
of  the  oil  to  Dale  by  the  defendants 
having  been  by  mistake,  such  delivery 
was  not  evidence  of  a  conversion. 

The  court  afterwards  set  aside  the 
nonsuit   chiefly    on    the    authority  of 

(a^  Ante,  293,  Trover,  pi.  IP. 

(b)  From  the  report  in  2  B.  &  A.  it  mi^t  be 
inferred,  that  the  serond  parcel  of  oil  was  sold 
as  "  dark  Sperm  oil.^*  This  was  not  the  case» 
though  the  second  parcel  was,  in  fact,  darker 
than  the  first. 
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Youl  V.  Harhottle  and  Samuel  v.  Darchy 
tote,  293,  Trover,  pi.  18. 

In  those  cases,  a  carrier,  who  had  been 
intrusted  with  goods  by  A.,  afterwards, 
upon  B.'s  claiming  such  goods  to  be- 
long to  him,  delivered  them  to  B. ;  and 
h  was  held,  that  such  delivery  to  B. 
w*s  evidence  of  a  conversion  in  an 
action  brought  by  A. 

Manning,  in  snewing  cause,  attempt- 
ed to  distinguish  that  case  from  the  one 
before  the  court,  in  this  respect,  that  in 
Yovd  V.  Harhotdey  the  defendant  had 
delivered  the  goods  to  B.,  upon  a  claim 
made  by  him,  in  opposition  to  the  title 
of  A.  He  had,  therefore,  takeil  upon 
kimself  to  exercise  a  jus  disponendi 
over  the  property,  inconsistent  with  the 
title  of  A.  He  intended  to  deliver  to 
B.  and  had  made  the  delivery  to  B.  not 
from  any  mistake,  in  supposing  he  had 
acted  on  behalf  of  A.  He  had  merely 
mistaken  the  right  of  B.  In  that  case, 
therefore,  it  was  adjudged  that  a  de- 
livery to  B.,  in  opposition  to  the  better 
title  of  A.,  was,  as  against  A.,  a  conver- 
sion, to  which  bona  fides  of  the  defend- 
ant's mistake  as  to  the  legality  of  B.'s 
claim  furnished  no  answer.  But  in  tl^e 
principal  case,  the  defendants  never 
acted  in  opposition  to  Collinson's  title, 
and  never  intended  to  deliver  the  goods 
to  any  other  person ;  and  the  delivery, 
which  was  set  up  as  a  conversion, 
as  against  CoUinson,  was  intended  by 
the  defendant  to  be  a  delivery  to  him, 
and  an  adoption  of  his  title  ;  for  the  de- 
livery had  been  made  under  the  idea 
that  Dale,  the  person  to  whom  it  was 
made,  was  Collinson's  servant,  he  being, 
in  truth,  the  servant  of  Sturge,  to  whom 
Coliinson  had  sold  the  second  parcel*  of 
oil  (a).  It  was  ignorantia  focti,  not 
merelv  ignorantia  juris ;  there  was, 
therefore,  no  jm  disponendi  ever  in- 
tended to  be  exercised,  but  throughout 
the  defendant  had  adopted  the  title  of 
Coliinson,  and  intended  to  act  in  fur- 
therance of  it.  The  delivery  to  Dale 
was  a  mistake  as  to  Dale's  employer, 
occasioned  Jby  the  negligence  of  Coliin- 
son and  the  plaintiffs,  in  not  givin?  no- 
tice to  the  defendants  of  the  diflerent 
sub-sales ;  until  receiving  which,  it  is  clear 
the  defendants  were  justified  in  treating 
Coliinson  as  the  owner.  Townsend  v. 
Inglis^  ante,  310.  There  was,  there- 
(a)  See  the  last  note. 


fore,  here  not  even  an  innocent  assump- 
tion of  a  power  of  disposing  of  the  pro- 
perties. See  2  Bulstr.  312;  Drake  v. 
Shorter,  ante,  294.  A  distinction  si- 
milar to  the  above  is  taken  by  the  can- 
onists. Poihiery  Traiti  du  Coidrat  de 
Mariagcy  num.  309, 310 ;  1  Phillimore's 
Reports,  132,  Wilson  v.  Brockley.  If 
the  acceptor  of  a  bill  not  payable  to 
bearer,  pay^he  amount  to  a  person  who 
falsely  pretends  to  be  the  owner  or  the 
owner's  agent,  the  payment  will  not 
discharge  the  acceptor  from  his  liabi- 
lity to  the  true  proprietor  of  the  bill, 
although  the  strongest  grounds  may 
have  existed  for  giving  credence  to  the 
assertion.  But  where  the  bailee  of  a 
specific  chattel,  acting  bon^  fide,  deli- 
vers it  to  a  person,  whom,  upon  appa- 
rently good  grounds,  he  believes  to  be 
the  agent  of  that  party  who  is  in  truth 
the  owner,  the  bailee  is  discharged  (b). 

(b)  The  engagement  which  the  drawer  has 
contracted  with  the  holder,  and  to  which  the 
acceptor  has  acceded,  is  not  dcbitum  certi  cor- 
poris, but  is  debitum  generis  sen  quantitatis, 
viz.  of  a  certain  sum  expressed  in  the  bill  which 
the  drawer  h;is  undertaken  shall  be  paid  at  the 
place  on  which  the  bill  is  drawn.  But  there  is 
a  great  difference  between  deltita  certi  corporis 
and  dcbila  generis  seu  quantitatis.  In  debita 
certi  corporis  the  thing  due  is  at  risk  of  the 
creditor,  and  the  debtor  is  discliaiged,  when, 
without  any  fault  on  his  part,  it  has  ceased  to  be 
in  his  possession.  From  which  it  follows,  that 
if  a  debitor  certi  corporis  delivers  the  thing  due 
to  one  whom  he  has  reason  to  think  autliorized 
by  the  creditor  to  receive  it,  thoug^h  the  fact 
turns  out  to  be  otherwise,  such  delivery  is  good, 
and  he  is  discharged,  for,  thereby,  without  aiiy 
fault  ou  Lis  pdit,  he  has  ceased  to  be  possessed 
of  the  tLiuj^  due.  For  example,  you  sell  me 
your  liorse,  and  I  send  Feter  with  a  note,  by 
which  I  request  you  to  deliver  the  horse  to 
Peter,  the  bearer  of  the  note.  Tlie  note  is 
stolen,  and  the  thief  presents  himself  to  you, 
pretending  tliat  he  is  Peter,  and  you  deUver  the 
horse  to  him,  you  arc,  undoubtedly,  discharged 
fiom  your  obligation  to  deliver  the  horse  to  me, 
because  this  duty  is  a  debitum  cprii  corporis, 
which  you  have  paid  in  g^d  faith  to  one 
whom  you  had  reason  to  believe  to  be  autlio- 
rized by  me  to  receive  it.  It  is  not  the  same 
with  respect  to  debita  generis,  as  of  a  sum  of 
money.  With  regard  to  these  it  cannot  be 
said  that  the  thing  due  is  at  the  risk  of  the 
creditor,  inasmuch  as  it  cannot  precisely  be 
determined  what  is  the  thing  due.  For  this 
reason,  though  the  debtor  of  a  sum  of  money 
should  lose  by  an  irresistible  force  the  coin  that 
he  had  destined  for  the  payment  of  this  sum,  he 
is  not  discharged  from  the  debt. 

For  the  same  reason,  payment  to  a  person 
whom  the  debtor,  honk  fide,  and  without  any 
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Manning  aUo  urged  that  as  the  oil 
had  neither  been  delivered  nor  paid 
for,  both  of  which  he  contended  were 
necessary  to  pass  the  property,  the 
plaintiffs  were  not  in  a  condition  to 
sue  as  owners.  It  was  true  that  in 
many  of  the  late  cases  it  had  been 
assumed  that,  where  the  statute  of  frauds 
did  not  interfere,  the  property  passed 
by  the  bargain  and  sale;  but  these 
were  cases  in  most  of  which  the  ques- 
tions of  property  did  not  fairly  arise, 
the  real  question  being,  at  whose  risk 
the  property  stood;  the  answer  to 
which  aepends  upon  very  different 
principles,  <*  It  is  an  established  prin- 
ciple," says  Pothier  (a),  "  that  as  soon  as 
the  contract  of  sale  is  comptete,  the 
thing  sold  is  at  the  risk  of  the  pur- 
chaser, even  before  delivery,  so  that  if 
during  this  interval,  it  perishes  without 
the  fault  of  the  vendor,  the  vendor  is 
discharged,  whilst  the  purchaser  is  ne- 
verthel^  still  boutid  to  pay  the  stipu- 
lated price.  The  discharge  of  the 
vendor,  under  these  circumstances, 
from  his  obligation  to  deliver,  de- 
pends upon  another  principle,  namely, 
that  every  obligation  certi  corporis  is 
discharged,  when  the  thing  itself  ceases 
}o  exist.     This  principle  arises  from 

negligence  on  hit  port,  believes  to  be  autho- 
rized by  the  creditor  to  receive  the  amount,  will 
not  discharge  the  debtor  where  no  such  autho- 
rity was  iu  fact  given,  unless  the  error  was  oc- 
casioned by  the  act  of  the  creditor  himself.'* 

Pothier^  Traits  du  Contiat  de  Change,  num. 
168. 

And  see  the  same  distinction  ably  explained, 
Scaccia  de  Commerciis,  3B4,  pi.  340,  &c 
edit.  1620. 

(a)  C*est  un  principe  6tabli  au titre  du  Digeste 
de  periculo  et  commodo  rei  vendits,  qu'aus8i-t6t 
que  lecontrat  de  vente  est  parfait  la  chose  ven- 
due devient  aux  risques  de  Tacheteur,  quoi- 
qii*eUe  ne  lui  ait  pas  encore  it^  livr^ ;  de  ma- 
ni^e  que  si  pendant  ce  temps  elle  vient  k  p4rir 
sans  la  ihute  du  -Vendeur  le  vendeur  devient 
quitte  de  son  obligation  et  Tacheteur  n'est  pas 
pour  cela  quitte  de  la  sienne,  k  n'est  pas  moins 
oblige  de  payer  le  prix  convenu. 

Qoe  le  vendeur  soit  quitte  de  son  obligation, 
lorsque  la  chose  vendue  est  p4rie  sans  sa  faute, 
c'est  une  coos^uence  d*un  autre  principe,  que 
touie  obligation  d'un  corps  certain  s^^teint 
lorsque  la  chose  cesse  d'exister ;  Traits  des  Ob- 
ligations, part.  3,  chap.  6.  Ce  principe  est  pris 
dans  la  nature  m^e  des  choses ;  car  la  chose 
due  6tant  le  siyet  de  Tobligation,  il  s'ensuit  que 
lorsquVUe  cesse  d'etre  Tobligation  ne  pcut  plus 
subsister,  ne  pouvant  pas  subsister  sans  sujet. 
Pothier,  Trait6  du  Contratde  Vente,  num.307. 
And  see  1. 3. 24.  3.;  D.  IS.  6. 8. 


the  natura  of  the  contract  itself.  The 
thing  to  be  delivered  being  the  subject 
of  the  obligation,  it  is  obvious  that  when 
the  former  cases  do  exist,  the  obligation 
itself  must  be  at  an  and  (b).'* 

The  rules  of  the  civil  law  are  quite 
clear  on  these  points  (c),  and  are  not  to 
be  considered  as  positive  regulations,  b^ 
as  necessary  deductions  from  the  nature 
of  the  contract^mplio-i'emf  th'o,  and,there- 
fore,  co-extensive  in  their  obligation  with 
civil  society  itself.  *•  If  the  vendor  is 
fully  competent  to  dispose  4>f  the  thing 
sold,  whether  as  principal  or  as  agent, 
the  eflfect  of  delivery  is  to  pass  the  pro- 
perty in  the  thing  sold  to  the  purchaser, 
provided  the  purchase  money  is  paid,  or 
the  vendor  chooses  to  give  credit. 
"  The  contract  of  sale  cannot  of  itself 
produce  this  effect.  Contracts  can  form 
only  personal  enga^ments  between  the 
contractors.  A  delivery^  made  in  pursu- 
ance of  the  contract  can  alone  transfer 
the  property.  It  follows,  that  if  the  pro- 
prietor, after  selling  an  article  to  A.,  with- 
out delivering  it,  should  be  so  dishonest 
as  to  sell  and  deliver  it  to  B.,  a  subsequent 
bon^  fide  purchaser,  the  property  would 
be  transferred  to  B.  A.  would  only 
have  a  personal  action  against  the  ven- 
dor for  his  damages  and  loss  resulting 
from  the  non-execution  of  the  contract, 
and  has  no  right  in  the  property,  as 
against  B.  He  has  neither  jus  ad  rem 
nor  jus  in  re.  Another  consequence  of 
this  principle  is,  that  the  creditors  of 
the  vendor  may,  before  delivery,  seize  tiie 
ppperty  even  where  the  price  has  been 
paia,  and  the  purchaser,  in  this  case,  has 
only  an  action  against  his  vendor  (d)." 

(b)  Quamvis  enim  alioquin  vemm  sit  vendito- 
rem  bactenus  teneri  ut  rem  emptori  habere  li- 
ceat,  non  etiam  ut  ejus  facial.    D.  19. 1.  30. 1. 

Qui  vendidit  necesse  non  habet  fundum  erop- 
toris  fjwiere  5  utcogitur  quifundum  stipulanti 
spospondit.     D.  18.  1.  25.  l: 

(c)  Quod  vendidi  non  aliterfitACCfPiENTis 
quam  si  aut  pretium  nobis  snlutum  est,  aut 
satis  eo  nomine  factum ;  vel  etiam  fidem  ba- 
buerimus  emptori  sine  ull&  satisfactione.  D. 
18. 1 .  19.     And  see  the  last  note. 

(d)  Lorsque  le  vendeur  est  propri^taire 
de  la  chose  vendue,  &  capable  de  Tali^ner ;  ou 
s"*il  ne  Test  pas,  lorsquUl  a  le  consentement  du 
propri6taire,  Teffet  de  la  tradition  est  de  faire 
passer  en  la  personne  dejVchctcur  la  propd^t^ 
de  la  chose  vendue,  pourvu  que  Tacheteur  en 
ait  pay6  le  prix,  ou  que  le  vendeur  ait  suivi  sa  foi. 

Le  contrut  de  vente  ne  peut  pas  produire  par 
lui-m6me  cet  effet.    Les  conirat^  ne  peuvcot 
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The  common  law  adopted  the  prm- 
ciple  of  the  civil  law  on  this  subject. 
Tnus  in  an  action  for  breaking  close 
and  taking  wheat  which  defendant  had 
bought  but  not  paid  for,  the  question  was, 
whethet  in  the  defendant's  plea  stating 
the  purchase,  he  ought  to  have  averred 
payment.  Bryan  said,  that  it  was  ne- 
cessary ;  because,  though  the  property 
passed  by  the  bargain,  a  special  property 
remained  in  the  vendor  like  that  of  les- 
sor of  sheep.  Littleton, — **I  can 
never  admit  that  the  property  is  in  him 
who  purchases  verbally  without  pay- 
ment. For  it  is  not  an  absolute  bar- 
gain,  but  upon  a  condition  in  law, 
nameljr,  that  if  he  pays,  it  shall  be  good ; 
if  not,  it  shall  be  void  (e).'* 

The  modern  rule  that  the  property 
passes  by  the  bargain  without  either 
payment  or  delivery,  appears  to  be  an 
anomaly  arising  not  from  the  deliberate 
adoption  of  a  new  standard  of  decision, 
whether  good  or  bad,  but  from  an  un- 
intentional misapplication  of  an  admitted 
principle. 

USE  AND  OCCUPATION, 

B.  Nature  of  occupation. 

A.  having  contracted  fof  the  lease  of  a 
house,  permiu  his  mistrees  to  occupy 

que  former  de»  eitfagemens  pefsoimtls  entre  let 
oonttactaiM  :  ce  n*est  que  la  tradition  ftdts  en 
cpiit«qoeiice  du  coBtrat,  qui  peut  transferrer  la 
propriety  de  la  cboee  qui  a  £ut  Tobjet  du  con- 
frat,  suivant  cette  r^rle  :  Ttaditionibus  uon 
nudis  conventionibusy  dominia  transfeiuntur, 
L.  20,  Cod  de  pact. 

De  Ul  il  suit  que  si  le  propri^taire  d*une 
chose,  aprds  Tavoir  vendue  k  un  premier  ache- 
teur  sans  la  lui  livrer,  ayoit  la  mauvaise  foi  de 
la  vendre  &  livrer  k  un  second,  ce  seroit  k  ce 
Mcond  acheteur  que  la  proph6t4  seroit  trans- 
IMe'i  h  quoties  Id,  Cod  de  rei  vindlc.  Le 
fremier  n'auroit  qu^une  action  personnelle 
contre  le  vendeur  pour  ses  dommages  &  int^rdts 
t^ttltans  de  Tinex^cution  du  contrat ;  &  il  ne 
pourroit  la  rep^ter  contre  le  second  acheteur 
qui  Tauroit  achet^  de  bonne  foi,  inscius  pri- 
oris  venditionis. 

De  14  il  suit  pareill^nent  que  les  cr#- 
anciers  du  vendeur  peuvent  saisir  la  chose  que 
leur  d^biteur  a  vendue,  avant  qu*il  Tait  livr^e, 
quand  m#me  Tacheteur  en  auroit  payd  le  prix  •, 
Tacheteur,  en  ce  cas,  n'a  qu^une  action  contre 
ton  vendeur,  k  n'a  aucun  privilege  sur  eette 
chose.    Contrat  de  Vente,  No.  318-19-20. 

(e)  P.  17.  E.  4.  fo.  1  &  2,  pi.  2  5  S.  C.  cited 
and  S.P.Flowaen,  11,  b.   , 


it.  It  is  afterwards  agreed  that  she  shall 
take  up  the  bills  which  he  has  accepted 
in  part  payment  of  the  purchase  money, 
ana  that  the  lease  shall  be  assigned  to 
her,  she  remains  in  possession  and  does 
not  take  up  the  bills,  and  marries  the 
defendant  who  occupies  the  house,  A. 
cannot,  in  the  absence  of  any  communi- 
cation respecting  rent,  recover  for  use 
and  occupation.  Keating  v.  Bulkely, 
2  Stark.  419.    Abbott,  C.  J.  181B. 


VARIANCE* 


A,  What  shall  be  matter  of  al- 

legation, AND  WHAT  MATTER 
OP  DESCRIPTION. 

The  maker  of  a  promissory  note,  by  a 
memorandum  at  the  foot  makes  it  pay- 
able at  a  particular  place,  an  allegation,, 
(after  stating  the  promise  to  pay  in  the 
usual  manner)  that  the  defendant  then 
and  there  made  the  note  payable  at  the 
particular  place,  does  not  amonnt  to  a 
misdescription  of  the  note.  Hardy  v. 
TFoodroo/e,  2  Stark.  319.  Abbott,  J. 
1818. 

And  see  ante>  Bills  and  notes,. 
D.*(b);  ibid,  pi.  160,  167,  168,  169, 
170,  171 ;  BuUerworth  v.  Lord  Le  De- 
spencer,  3  M.  &  S.  150. 

A  trader,  in  a  commission  of  bank- 
ruptcy issoed  against  him,  is  described  as 
a  money  scrivener  only.  It  is  neverthe- 
less competent  to  a  plaintiff  to  support 
the  commission  by  proof  of  any  species 
of  trading,  notwithstandine  the  omission 
of  the  eeneral  words  dealer  and  chap- 
man. Smith  V.  SandilandSf  Holroyd,  J. 
Gloucester  Summer  Assizes,  1819.  1 
Gow, 

The  same  point  was  ruled  by  Wood, 

B.  in  Winches- 
ter Spring  Assizes,  1820. 

B.  Matter  of  allegation,  where 

SUFFICIENTLY  PROVED. 

An  allegation  in  a  declaration  that  a 
bill  of  exchange  was  presented  for  pay- 
ment by  I.  S.  does  not  render  it  incum- 
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bent  on  the  plaintifi*  to  shew  that  a  pre- 
sentment by  I.  S.  was  made.  The  ma- 
terial allegation  is  the  presentment;  and 
hy  whom  it  was  made  is  immaterial. 
Boehjh  V.  Camphelly  1  Gow,  55.  Dal- 
las, C.  J.  1818. 

And  see  ante,  Abatement,  pi.  7. ; 
Bills  and  notes,  pi.  320.;  Escape, 
pi.  2,  3. ;  Felony,  pi.  15.;  Gaming, 
pi.  18. ;  Pbnal  Action,  pi.  47. ;  Va- 
riance, pi.  52.;  Doctrina  Plac.  163. ; 
RoiLse  V.  Bardin^  1  H.  Bla.  354.  Gadd 
V.  Bennett,  5  Price,  540. 

An  allegation  in  pleadings  between  A. 
and  B.,  that  C.  became  bankrupt,  is  not 
proved  by  an  act  of  bankruptcy  com- 
mitted under  circumstances  in  which  a 
commission  might  have  issued.  Bulke- 
ley  V.  Lordy  2  Stark.  406.  Abbott,  J. 
1818. 

And  the  court  refused  a  rule  to  set 
aside  nonsuit,     Jhid. 

Indictment  against  the  receiving-clerk 
of  one  Orme,  a  distiller,  charged  that 
the  prisoner  received  a  501.  bank  note 
and  14*.  10c?.  in  moneys,  and  embezzled 
the  14*.  lOd.  A  publican  swore  that 
he  paid  the  prisoner  50Z.  145.  10c?.  but 
saia  he  did  not  know  how  he  paid  it. 
It  might  be  all  in  notes  or  by  a  draft. 
The  learned  judge  held,  that  it  ought 
to  have  been  proved  that  the  prisoner 
received  14*.  \0d,  in  moneys  numbered; 
and  directed  an  acquittal.  Rex  v.  lies. 
Bayley,  J.  Surrey  Spring  Assizes,  1816. 

And  see  ante.  Tender,  pi.  7,  8,  9. 

C.  Matter  of  description,  where 

SUFFICIENTLY   PROVED. 

In  assumpsit  against  a  carrier  for  the 
loss  of  goods,  to  be  carried  from  A.  to 
B.  a  variance  as  to  the  termini  is  fatal. 
Tucker  v.  Crackling  2  Stark.  385.  Ab- 
bott, C.  J,  1818. 


VENDOR  AND  PURCHASER. 

A.  Sale. 
A.  (c)  Contract f  when  perfect. 

Where  the  vendor  attempts  to  stop 
in  transitu,  and  the  vendee  recovers  in 


an  action  against  the  carrier,  the  por* 
chaser  cannot  afterwards  dispute  the  de- 
livery of  the  goods.  Oronmg  v.  Memd^ 
ham,  1  Stark.  299.  Ellenborough,  C.  J* 
1818. 

And  the  court  refused  a  rule  for  & 
new  trial.    Ibid* . 

H.  sells  wool  to  J.  for  bill  at  nine 
months.  The  wool  is  weighed.  No 
bill  is  drawn  by  H.  Samples  are  taken 
and  several  bags  are  delivered  to  tah- 
purchasers.  J.  re-sells  the  residue  to 
G.,  but  becomes  insolvent  before  the 
wool  is  delivered  from  H.'s  warehouse. 
Held,  that  the  contract  is  executed,  and 
the  property  is  vested  in  G.,  against 
whom  H.  has  no  lien  for  the  price. 
Green  v.  Haytho'me,  1  Stark.  447.  El- 
lenborough, C,  J.  1816. 

Upon  a  motion  for  a  new  trial,  the 
court  seemed  at  first  to  be  inclined  to 
give  an  opportunity  for  a  further  consi- 
deration of  the  question,  but  ultimately 
refused  the  rule  on  the  ground  that  the 
letter  containing  the  order,  for  the  deli- 
very of  the  goods  had  been  transmitted 
by  G.  in  London,  on  the  16th,  to  H. 
at  Bristol,  and  that  H.  had  not  signified 
his  dissent  until  after  the  insolvency  of 
J.  ,which  took  place  on  the  21st. 
.    And  see  ante.  Trover,  Appendix. 

Where  a  verbal  contract  for  the  sale 
of  goods  is  afterwards  put  into  writing 
by  the  vendor's  agent,  for  the  purpose 
of  assisting  his  recollection,  but  the  me- 
morandum is  not  signed  by  the  vendee, 
it  need  not  be  produced.  Dalison  r. 
Stark,  4  Esp.  163^  Ellenborough,  C.  J. 
1812. 

A.  (d)  Concealmeni. 

A  purchaser  cannot  refuse  to  perfcmn 
an  agreement  for  **  the  unexpired  term 
of  eight  year's  lease  and  goodwill**  on 
the  ground  that  only  seven  years  and 
seven  months  of  the  term  remained. 
Belworth  v.  Hasselly  4  Campb.  140.  El- 
lenborough, C.  J.  1815. 

Out  see  ante.  Bills  and  k otes,  pk 
124. 

Where  the  seller  produces  a  sample,, 
and  represents  that  the  bulk  is  of  equal 
quality,  but  the  sale-note  does  not  refer 
to  the  sample,  and  if  the  goods  turn  out 
to  be  of  inferior  quality,  the  remedy  is 
an  action  for  deceits    Me:ycr  v.  £tMrt& 
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ond  cmoAer^  4  Campb.  55.  Ellenbo- 
rough,  C.  J.  1814. 

In  cases  of  a  fraudulent  misrepresen- 
tation or  concealment,  the  vendee  may, 
notwithstanding  such  a  clause,  vacate 
the  contract.  Schneider  and  another  v. 
Heathy  3  Campb.  506.  Ellenborough, 
C.  J.  1814. 

N.  lUud  nuUd  pactione  effici  potest, 
ne  dolus  pr(Bstetury  Dig,  5.  14.  17.  3. 

Where  a  lease  containing  the  usual  co- 
venant to  repair,  is  sold  by  auction,  if 
any  of  the  demised  buildings  have  been 
pulled  down  before  the  sale,  the  vendee 
18  not  bound  to  complete  the  purchase, 
and  may  recover  back  his  deposit,  al- 
though the  building  pulled  down  be  not 
described  in  the  particulars  of  sale. 
Granger  v.  Worms^  4  Campb.  83.  El- 
lenborough, C.  J.  1814. 

B*  Druvbry,  what  shall  bb.  ^ 

The;  civil  law,  which  applies  the 
same  rule  to  bulky  articles  in  general. 
Dig.  18,  6,  14,  1,  makes  a  distinc- 
tion with  respect  to  cases  in  which  the 
marking  is  not  necessarily  the  last  act 
on  the  part  of  the  seller;  **  Si  dolium 
signatum  sit  ah  emptore^  Trehatius  ait^ 
tradiium  id  vidert:  Lahto,  contra  ;  quod 
et  verum  est;  magis  enim  ne  summutetur 
signari  solere,  quam  ut  tradere  turn  videa^ 
turr—Dig.  18,  6,  1,  2. 

And  see  an  opinion  by  Plowden  on 
an  anonymous  case  mentioned  in  Moore, 
260;  Pothier,  Traiti  du  Contrat  de 
Vente,  part.  5.  chap,  h  num.  315. 


E.  Rights  of  vbndee. 

.  A.  undertakes  to  convey  a  new  inclo- 
sure  to  B.,  he  must  convey  the  legal 
estate,  and  not  merely  substitute  B.'s 
name  for  his  own,  for  the  purpose  of 
receiving  an  assignment  of  the  lands 
from  the  commissioners  of  inclosure. 
Casse  v.  Baldwin  and  others^  executors 
o/Baldwiny  1  Stark.  65.  Ellenborough, 
C.  J.  1815. 

Upon  the  non-performaflce  of  c(mdi- 
tions  of  sale  on  tne  part  of  the  vendor, 
the  purchaser  is  intitled  to  the  whole 
sum  paid  to  the  auctioneer ;  as  well  the 
auction  money  a8*the  deposit.    Ibid^ 


G.  Bill  of  sals. 
G.  (a)  Possession  under. 

If  an  assignment  be  made  of  house^ 
hold  furniture,  and  the  assignor  conti- 
nue in  the  possession  of  it,  it  is  not  pro-, 
tected  against  an  execution,  at  the  suit 
of  a  creditor  of  the  assignor,  unless  the 
assignment  were  notorious.  In  such 
cases,  the  notoriety  of  the  change  of 
possession  is  the  question  to  be  ascer- 
tained. Armstrong  and  another  v.'  Bal^ 
dockj  Esq.i  1  Gow,  33.     Dallas,  C.  J. 

Where  goods  are  sold  by  public  auc- 
tion, and  the  seller,  after  a  bond  fide 
sale,  is  allowed  to  continue  in  the  pos- 
session of  them,  they  cannot  be  taken 
in  execution  by  one  of  the  sellers*  cre- 
ditors who  was  present  at  the  sale,  since 
the  transfer  was  open  and  notorious, 
and  there  was  a  good*  consideration  to 
support  it.    Ibid. 


WARRANTY. 


A.  Warranty  of  the  quality  of 

GOODS. 

A.  (a)  What  shall  amotirU  to  a 
warranty. 

A.  exchanges  a  watch  for  goods,  war- 
ranted silver.  He  cannot  maintain  tro* 
ver  for  the  watch  upon  a  breach  of  the 
warranty.  Emanuel  v.  Dane^  3  Campb. 
299.    Ellenborough,  C.  J.  1812. 

S.  P.  Power  y.Wellsy  Dougl.  24,  n. 
and  see  Cooke  v.  Munstane,  1  N.  R. 
151. 

Unless  the  exchange  were  fraudulent 
on  the  part  of  the  de&ndant.    Ibid. 

And  see  Lewis  v.  Cosgrave^  2  Taunt. 
2,  4;  ante.  Bills  and  notes,. pi.  A6, 
53. 

A.  (b)   Warranty  J  where  broken. 

Held  that  a  warranty  that  goods 
should  be  dispatched  before  31st  July, 
from  St.  Petersburgh,  is  satisfied  by 
sending  them  from  St.  Petersburgh  and 
landing  them  at  Cronstadt  before  that 
day,  though  they  are  not  dispatched 
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from  CroDstadt,  the  landing  port  of  Su 
Petereburght  till  after  the  stipulated 
time.  Butk  V.  Spencer  4  Campo.  329. 
Gibbfl,  a  J.  1815. 

A*  (c)  Remedy  far  breach, 

A.  &  B.  severally  employ  C.  to  sell 
their  horses,  C,  sells  both  to  D,  at  an 
entire  price,  and  warrants  them  sound 
D.  cannot  sever  the  contract  and  bring 
an  action  on  the  warranty  s^inst  A 
in  respect  of  the  unsoundness  of  A/s 
horse.  His  remedy  is  against  C.  alone. 
Symonds  v.  Carr^  1  Campb*  36L  £1 
knborough,  C.  J.  1808.  ' 

S.  P.  Hortr.  Dixon,  Selw.  N.  P.  101. 

A.  (d)  Damages  how  computed. 

In  an  action  for  breach  of  warranty, 
ihe  plaintiff  may  recover  the  whole  value 
he  would  have  received  had  defendant 
performed  his  contract  Bridge  v. 
Wain,  I  Stark.  504.  fiUenborough. 
C.J.  1816. 

And  the  court  refused  a  rule  for  a 
new  trial.    Ibid. 

The  purchaser  of  an  unsound  horse 
cannot  recover  for  his  keep  without 
proof  of  an  offer  to  return  him  before 
action  brought.  Caswell  v.  Coare,  2 
Cwnpb.  82.    Mansfield,  C.  J.  1809. 

And  the  court  reduced  a  verdict  in 
which  the  keep  had  been  included,  1 
Taunt.  566. 

And  see  ante.  Vendor  and  pub- 
CHA8BB,  pi.  77,  78,  79,  80,  81. 

Qitas  impensas  neoessorio  in  curaaulum 
mrvitm  poet  litem  oontestatam  emptor  fe- 
omt,  tYnputobtt;  pr<ec0c2<n(e9  xmpenaas 
nqminadm  comprehendendas,  Pedius  ;  eed 
OIBARIA  sereo  dmta  non  esse  imputanda. 
Arista  ait;  nam  nee  ab  ipso  exigi,  quod 

IN  MINISTBRIO   EJUS  FUIT.      Dig.  21, 

1,  30,  1. 

This  reasoning  seems  to  be  appUcable 
^  only  to  cases  in  which  the  failure  of  the 
warranty  is  attended  with  no  immediate 
inconvenience  to  the  purchaser;  as 
where  the  slave  Jias  been  diseased,  or  a 
thief,  or  a  fugitive,  or  where  the  vendor 
has  no  title. 

A  soap  boiler  usinjg  barrilla  warranted 
of  a  partionlar  quality,  in  eight^ucces^ 
sive  boilines  without  complaint  must  pay 
the  full  price.  Hopkins  v.  AppUhy,  1 
Stiri;.  477«    £llenboTough,C.  J.  1816. 
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B.  Pbbsons  pbivileged  from  bx-* 

AinNATION. 


B.  (d)  Attorney. 

An  attorney  called  to  prove  a  com* 
munication  from  his  client  respecting  x 
dissolution  of  partnership  was  objected 
to  upon  the  ground  of  professioi^ 
confidence.  The  chief  justice  held,  that 
no  communication  with  an  attorney  by 
his  client  was  protected,  but  what  re- 
lated to  a  cause  either  existing  or  about 
to  be  commenced ;  and  cited  a  case  in 
the  Midland  circuit.  **  An  action  for 
bribery,  Mr.  Serjeant  Adair  and  Mr* 
Serjeant  Wilson  attended  special,  where 
an  uttomey  was  called  to  prove  a  com- 
o^unication  from  his  client ;  the  evidence 
was  rejected,  but  a  new  trial  was  after* 
wards  granted,  it  being  held  that  no 
communication  was  protected  but  what 
related  to  a  c^use.*' 

The  attorney,  in  this  case,  was  called 
to  prove  a  communication  with  his  cH^ 
ent,  who  called  upon  him  to  advise  re- 
specting a  dissolution  of  co-partnership^ 
tne  object  of  the  evidence  being  to  prove 
the  partnership.  Wadsworth  v.  Ham^ 
shaw.  Abbott,  C.  J;  Guildhall^  1  March,, 
1819. 

But,  in  a  subseauent  case,  it  seems  to- 
have  been  held  that  a  communicatioii 
made  to  a  person  employed  merely  as  a 
scrivener  or  conveyancer  is  privileged, 
provided  such  person  is  also  an  attor> 
ney. 

Trover  against  the  sheriff  of  Hertford- 
shire for  the  seizure  and  sale  of  certain 
goods.  The  defendant  had  taken  the 
goods  imder  a  fi.  fa.  <^nst  T.  Cromack, 
the  father  of  plaintiff.  The  question 
in  the  cause  was,  whether  a  bill  of  sale 
of  those  goods  fVom  T.  Cromack  to  the 
plaintiff  was  fraudulent  or  not.  Taddy ^ 
Seijeant,  proposed  to  call  Mr.  Smith,  an 
attorney,  to  prove  these  facts*— that 
previous  to  the  date  of  the  bill  of  sale, 
Cromack,  th#  father,  had  come  to  him 
and  requested  him  to  prepare  a  deed  of 
conveyance  of  all  his  goods,  stock  in 
trade,  &c.  from  him  to  his  $on,  the 
plaintiff— that  upon   Mr.  Smith's   tn-^ 
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^uiriag  what  w»a  th«  ccmsklemtiQii  or 
sum  to  be  paid  by  the  son,  Cronoack  re- 
plied, that  there  waa  iioq^»  but  that  he 
meant  to  make  a  gift  of  them  to  his  son ; 
that  upon  this,  Mr.  Smith,  knowing  that 
judgment  had  been  recently  obtained 
against  the  father^  thought  that  the 
transaction  was  fraudulent,  and  refused 
to  prepare  the  deed  ;  and  another  at- 
torney was  then  employed  by  Cromack. 
The  learned  jud^e  was  of  opinion,  that 
the  communication  to  Mr,  Smith  was 
privileged,  and  refused  to  admit  the 
evidence.  Cromack  v.  Heatkcote^  Rich- 
ards, C.  B.  Hertford  Lent  Assizes,  1820. 
And  the  Court  of  C.  P.  held,  that 
this  decision  was  right,  and  refused  a 
rule  for.  a  new  trial,  E.  T.  1820. 

C.  Intbrkst. 

As  to  the  competency  of  witnesses  in 
actions  against  underwriters,  see  ante, 
Iktsurance,  p.  (b). 

C.  (b)  In  questiom  of  bankruptcy. 

In  trespass  against  the  assignees  and 
messenger  by  Uie  bankrupt^  to  try  the 
validity  of  the  commission,  a  creditor 
may  be  called  by  the  plaintiff  to  dis- 
prove the  trading.  HaU  v.  Smally  Wood, 

B.  Winchester  Spring  Assizes,  1820. 

C.  (c)  Bills  and  notes^  in  cases  upon. 

In  an  action  against  the  acceptor  of  a 
bill  of  exchange  accepted  for  the  ac- 
commodation of  the  drawer,  the  latter 
is  not  a  competent  witness  to  prove  that 
the  holder  discounted  the  bill  on  usu- 
rious terms.  Hardmck  v.  Blanchard, 
I  Gow,  113.    Dallas,  C.  J.  1819. 

C.  (e)  In  actions  6^  or  against  executors. 

An  executor  sued  for  a  debt  alleged 
to  be  due  from  the  testator,  may  call  a 
person  to  disprove  the  debt,  who  takes 
no  beneficial  interest  imder  the  will,  al- 
though, on  the  roir  dire^  he  admits  that 
he  has.  instructed  a  proctor  to  take  steps 
to.impugn  the  will,  and  if  the  probate 
be,  revoked,  he  will  be  intitled  as  next 
of  kin*  Greorg&  and  others  v.  Dohsen 
nnd.  another.  Burrough,  J.  Salisbury 
Spring  Assizes,  1820. 


C.  (i)  Partmers. 


Where  the  non-joinder  of  B.,  as  a 
co-defendant  is  pleaded,  the  plaintiff 
may  call  B.  to  disprove  the  joint  liabi- 
lity. Cossham  v.  Goldney  aind  a:iiother, 
2  Stark.  414.    Bayley,  J.  1818. 

C.  (k)  Privies  in  estate. 

Action  of  trespass  for  breaki  ng  hatches 
and  penstock.  Justification,  that  the 
waterpenned  back  overflowed  defendant's 
meadows ;  2ndly.  overflowed  a  public 
road.  Plaintiff  proved  an  enjoyment 
^of  the  hatches  in  their  present  state  for 
thirty  years ;  trespass  admitted ;  defend- 
ant contended  plaintiff  had  no  riglit  to 
have  the  hatches  either  as  against  bim 
or  a^inst  the  public  road,  and  offered 
in  evidence  articles  of  agreement  dated 
in  1 745,  between  persons  standing  in. 
the  respective  situation^  of  plaintiff  and 
defendant,  reciting  that  the  party^  under 
whom  the  plaintiff  claimed  had  penned 
back  the  water  higher  than  usual,  by 
which  the  person  holding  the  lands,  now 
held  by  defendant,  had  been  injured,  and 
that  to  prevent  all  disputes  in  future,  as 
well  as  to  settle  all  damage  hitherto 
done,  the  former  agreed  to  allow  the 
latter  1 21.  a  year.  To  produce  this  deed 
the  defendant's  attorney  was  called,  who 
said,  he  had  received  it  from  the  son  of 
the  owner  of  the  defendant's  land.  This 
was  objected  as  insufficient ;  then  the  son 
of  the  owner  was  called,  who  said  he 
had  received  it  from  his  father  that 
morning;  this  being  also  objected  to, 
the  father  was  called,  upon  which 
the  plaintiff  examined ,  him  upon  the 
voir  dire,  and  he  said  that  he  con- 
tended that  the  plaintiff  had  no  right  to 
the  hatches,  when  the  plaintiff  dbjected 
that  he  could  not  be  examined  being  in- 
terested. Whereupon  Holroyd,  J.  held, 
that  as  the  father  was  objected  to^  ^le 
next  best  evidence  had  been  given,  and 
admitted  the  deed.  Card  v.  Jeans, 
Dorchester,  1 1th  March,  1819. 

C.  (I)  Servants. 

A  person,  who  has  bought  goods  in 
his  own.  na«ie  is  not  a  competent  wit- 
ness to  prove  that  he  purchased  them  as 
agent  for  the  defendaikt.    M^Brain  v» 
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Fortune  and  another ^  3  Campb.  317. 
Ellenborough,  C.  J.  1812. 

N.  It  docs  not  appear  that  any  re- 
lease was  oftered. 

C.  (o)  In  other  cases. 
Where  a  witness  is  called  who  has 
been  previously  (see  ante,  Witness, 
pi.  182.)  examined,  an  objection  pre- 
vails in  the  civil  law,  which,  in  our 
courts,  goes  only  to  his  credit ;  produci 
testis  is  non  potest  qui  ante  iff  £UM  REUM 
testimonium  dixit;  Dig.  2,5, 26.  Which 
rule  seems  in  some  measure  to  have 
been  adopted  in  Dudds  v.  Billings,  Bunb. 

See  Cod.  4. 20*  17 ;  Nov.  90,  cap.  4. 

C.  (q)  Objection,  how  repelled, 

A  witness  on  examination  on  the  voir 
dire,  acknowledges  that  he  has  entered 
into  a  contract  (the  effect  of  which  is  to 
render  him  incompetent,)  at  the  same 
time,  he  produces  the  written  contract  it- 
self. This  ought  to  be  read.  Butler 
and  another,  assignees  of  Oakley  v.  Car- 
ver, 2  Stark.  433.  Abbott,  C.  J.  1818. 
E.  Examination  op  witnesses. 
\      E.  (d)  Repudiation  of  evidence. 

Where,  in  an  action  against  an  accep- 
tor, a  witness  called  to  prove  an  in- 
dorsement, denies  that  it  is  in  the  hand 
writing  of  the  alleged  indorser,  the  in- 
dorser  himself  may  be  called  to  prove 
it  Bichardsan  v.  Allen,  2  Stark.  334 
Ellenborough,  C.  J.  1818. 

In  an  action  on  an  agreement  to  ex- 
ecute articles  of  partnership,  the  plain- 
tiff called  a  witness  who  proved  the 
breach  of  the  agreement,  by  the  admis- 
sion of  the  defendant,  who,  in  the  same 
conversation,  stated  as  his  reason  for 
refusing  to  perform  the  agreement, 
that  the  plaintiff  was  insolvent,  and 
that  he  had  delivered  the  partnership 
property  (wine)  in  satisfaction  of  his 
separate  debts.  The  defendant  wished 
to  rely  upon  the  evidence  so  given  by 
the  plaintiff,  but  the  chief  justice, 
after  argument  by  Marryat,  ruled,  that 
although  the  defendant  had  assigned 
his  reasons  for  breaking  the  agree- 
ment at  the  same  time  that  he  had 
made  the  admission  upon  which  the 
plaintiff  relied,  yet  that  it  must  not  be 
taken  that  the  reasons  so  assigned  by 
the  defendant  were  well  founded ;  that 


the  evidence  went  no  further  than  that 
the  defendant  had  so  declared,  but  that 
if  the  defendant  meant  to  rely  upon  the 
facts  so  stated  by  him  as  a  defence,  he 
most  prove  the  truth  of  such  facts  by 
evidence,  and  was  not  entitled  to  have 
such  facts  taken  as  true,  because  he  had 
stated  them,  althousrh  such  statement 
had  been  made  at  the  time  of  the  ad- 
mission upon  which  the  plaintiff  relied. 
Verdict  for  plaintiff.  Remmie  v.  Hall, 
Abbott,  C.  J.  GuildhaU,  6th  March, 
1819, 


BANKRUPT. 

C.  Petitioning  creditor's  debt. 

Where  no  notice  has  been  given  to 
dispute  the  petitioning  creditor's  debt, 
it  must  appear  from  the  depositions 
that  it  existed  at  the  period  of  the  act  of 
bankruptcy.  Clarke  v.  Askew,  1  Stark. 
458,  n.    Bayley,  J.  Durham,  1816. 

And  the  court  discharged  a  rule  for 
a  new  trial.    Ibid. 

S.  P.  Lawson  v.  Robinson,  1  Stark« 
456.    Ellenboroi^h,  C.  J.  1816. 


EVIDENCE. 

H.  Admissions. 

H.  (a)  By  the  party: 

The  evidence  which  a  person  has 
given  before  a  committee  of  the  House 
of  Commons,  is  admissible  against  him 
on  a  criminal  charge.  Rex  v.  JV/ercc- 
ron,  2  Stark.  366.    Abbott,  C.  J.  1818. 

PRACTICE. 

In  Weeks  v.  Sparke,  Chambre,  J.  De- 
von Lent  Assizes,  1813,  one  of  the  jury 
being  taken  unwell,  was  suffered  to  re- 
tire, the  trial  proceeded  by  consent,  and 
a  verdict  was .  given  by  the  remaining 
eleven. 

That  no  attaint  would  lie  on  such 
verdict,  see  Hassett  v.  Payne,  Cro.  EI. 
256.  And  see  Hill  v.  Yates,  12  East, 
229;  Clyncard's  case,  Cro.  El.  654; 
Jeffreysy.  Tyndall,  Pilm.  411 ;  F.  N.B. 
l.n.  (3). 
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•p— .,  Rie^ct? 1  Stark.  359 

«r-*-<-,  Gaunt  p  •  • « t.  1  Stark.    10 

-p— ,  Goodv  ..t,f., 2  Esp.  690 

^-^  p  Grqy « •  •  * .  1  Stark.  434 

,  Gyles P  ..•..;..  1  Campb.  471, n. 

•»—  p  Humpbreys  •.*...•••.•  3  Esp.  254 

«r-^pldle t*«.....  4Campb.  327 

-.-T-,  Maybewt? 2  Esp.  683 

'^ — ,  SiinpsQii !?....» •  •  1  Esp.  431 


.  Stevjfji3  ti 


5  Esp.  247 


^fT—  P  Watreu 2  Stark.  377 

-^— pWright f...  2Esp.  669 

rUigh. Holt,  217 

HiUear.CoUinswi. .......  3  Campb.    30 

HiUer*  Bucker 9 3  Campb.  217 

HilbpHills 4Esp.  196 

Hildyard  d  BIo^^ts  ...••....  5  Esp.    69 

Hilton  V  FairclQUgfa .2  Campb.  ^33 

HimectDale  «t....t..,..  2Campb.    29 
Hinckley»  Cohenn  .••.•«#•  2  Campb.    51 

HindpYince   2  Campb.  256 

HindleuBeU  , Holt,  161 

Bindley,  Greenway  v 4  Campb.    52 

Hindman,  Robinsoa  v 3  Esp.  235 

Hiscox  o  Greenwood 4  Esp.  174 

Hitcbcock,  Hartley  « 1  Stark  408 


.  V  Tyson 


....  2  Esp.  483,  n. 

Hoarev  Allen   ,.3  Esp.  276 

H^bha  o  Branscomb  ••••••  3  Campb.  420 

— -vlhnnam •••••  S^Campb*    93 

HobsoB,B^lU   ..3  Campb.  272 

HocklessrHitcheU. ..»«.«. .4 Esp,    86 

Bopd,  Birtv lEsp.    20 

«r^^r-« Life^ay 9  •^. .«<•«*  2 CampU  83 
^pm-.  Sir  J..  Can,  Knt»  « 1  Campb.  365,  n. 
Bopklwiv  Barbaud  9 « f«DEap.  109 


Titles  and  Pladta.  B^;«. 

Witness,  217   333 

^Carriers,  18   ............  100 

Tender,  28,31 286 

Action  on  the  case,  70...  •  13 

Ship,  107 26a 

Conc^tions  precedent,  4  .  •  103 

Witness,  270   339 

C  Executors  and  administttp 

(         tors,  12 146 

BUls  and  notes,  81  .... .«  97 

Penal  action,  41 229 

Witness,  236..  • 337 

Misdemeanor,  12 209 

Frauds«statiiteof;311««..  154 

Covenant,  3 IQ& 

Vendor  and  purcfaaaer,  15.  310 

Evidence,  29 121 

Attorney,  22 43 

Ship,  88 275 

Arrest,  15 33 

Imprisonment,  2  • 157 

C  Agent,  120 24 

?  Agreement,  23 27 

^  Bills  and  notes,  22 72 

Agent,  Appendix   •••••••  344 

Replevin,  3 249 

SheriflF,18 258 

Bankrupt,  102   56 

Bills  and  notes,  228  ....  •  88  • 

Annuity,  9  30 

Practice,  27   242 

-  Bills  and  notes,  197*8 ....  86 

Literary  properW,  2,  3  •  • .  205 

Insurance,  161-2-3  «...••  176 

Landlord  and  tenant,  74  •  •  193 

Insolvents,  3,  4    •  •  • 161 

Bills  and  notes,  182 84 

Master  and  servant,  2,  3  •»  207 

Agent,61    ••  20 

LibeU24 201 

Unfiaint,24 139 

iPractice,21 242 

Action  on  the  caaet  10..  ••  9 

Officer,  10  216 

5  Insurance, . . .  25,33, 190. 

I                           106,  167,  178 

Insurance,  70 169 

Trespass,  23 290 

Pleading,  57 238 

Witness,  169,  208   332-5 

Partners,  38 ^  222 

Witness,  123 330 

Bankrupt,  112 57 

Lifad,18 IM 

De&maiioD,  10  » Ill 


NAMES  OF  CASES  ANALYZED, 


ft)opery  Licon  v  , 


1  Esp.  246 


— —  9  Lusby 4  Campb. 

■  V  Ramsbottam  •  •  •  •  4  Campb* 

Hoare  v  Graham  •  •  •  • 3  Campb. 

HodgevFiUis 3  Campb. 

Hodges  V  Hodses  1  Ead. 

■  V  Holder  •••••••••  3  Campo* 

— *»  V  Windham PeaLe, 

— — ,  Howard  v Selw. 

Hodgkinaon  v  Markka 2  Campb. 

— — — —  V  Willis 3  Campb. 

■  '  V  Fletcher  .  • . .  4  Campb. 


66 

121 

57 

463 
441 
366 

39 

65 
121 
401 

70 
528 

36 
488 
288 
233 
147 


Hodgson,  Alves  v 2  Esa 

,  Brown  v 2  Campo* 

■    ■,  Burmester  «• 2  Campb. 

I  «  Flower 2  Campb. 

-»^*-  V  Le  Bret  ........  1  Campb. 

,  Law  V  •  •  • .  • 2  Campb. 

vDaTies 2  Campb.  530 

■  V  Kendray 5  Esp.  229 

t>  Williams 6  Esp.    29 

Hodnett  v  Forman 1  Stark.    90 

Hoffman«Pitt« • 5  Esp.    22 

HoggvMitcheU 1  Stark.  241 

Hoffan«Shee 2  Esp.  522 

Holland,  Doe  d.  v  Worsley  • .  1  Campb.    20 

vDaffin Peake,    58 

V  Hopkins 3  Esp.  168 

©Phillips 6Esp.    46 

V  Smith 6  Esp.     11 


Hollingsworth  t>  Stennett 2  Esp.  717 

HoUock^Layv ^.  Peake,  101 

Holloway,  Doe  d.  Delegal  v  • .  1  Stark.  431 

,  Fenton  v  1  Stark.  126 

Holroyd  v  Whitehead 3  Campb.  530 

Holcombe  v  Hewson  ••.•••  2  Cai]aj)b.  391 

,  Doe  d«  V  Johnson  •  •  6  Esp.     10 

Holder,  Hodgesv   3  Campb.  366 

Holden  v  Lawrie 3  Campb.  188 

Holdsworth,  Dawe  «  • Peake,    64 

HolmcvGreen 1  Stark.  488 

Homer,  Fowler  v    •.•••.••  3  Campb.  294 

HohnervViner   1  Esp.  182 

Holmes,  Averhill  9  . . . .  Peake*s  Evid.  304 
■  ■,  Barber t>  >>»>>> 3£sp.  190 


ntlet  sod  Fladtt.  Fiigc. 

rime,2 287 

'  Statutes,  50-1-2 280 

Evidence,  235 142 

Ship,  23 260 

Pttftners,29 221 

Libel,  16 200 

5  Bills  k  notes,  152, 337. .  82, 96 

^  Evidence,  199 133 

Billsand  notes,  133-4..  ••     80 
Baron  andfeme,  41... ...     68 

Practice,  111   247 

Action  on  the  case,  2  .  • .  •      9 

Assumpsit,  8  . • •«.•     34 

Bond,9 98 

Evidence,  65-6 12a 

Baron  and  feme,  35-6-7.  •     6B 

Stamps,  62 • 275 

Carriers,  36-7 101 

Ship,87  265 

Penal  action,  40, 42 229 

Frauds,  statute  of,  18  ••••  153 

Statutes,3  276 

5  Vendor  k  purchaser,  85-6.  315 

^Agent,91 22 

Agent,  116 24 

CBastards,6 70 

^  Assumpsit,  96 41 

Witness,  288    340 

CWitness,57   325 

}  Execution,  6 144 

^  Ejectment,  23 115 

Bankrupt,130 w.     58 

Assumpsit,  87  • .  •  • 40 

Landlord  and  tenant,  12..  188 

(Stamps,  55.. 275 

^  Penal  action  35 .•  229 

Power,9 240 

Tender,  7,  8  ...  • t  •  285 

Insurance,  34 167 

Landlord  and  tenant,  39.  •  191 

Witness,  166 .••  332 

<Power,l 239 

^Annuity,  3 ••    30 

Agreement,  38 27 

Bankrupt,  28, 164  •••.  51,  61 

Agreement,  40 28 

Landlord  and  tenant,  73 .  •  193 

Practice,  111   247 

Penal  action,  17 227 

CBankrupl,55 53 

i  Debtor  and  creditor,  8  •  •  •  108 
limitationof  actions,  13  ••  209 

Defamation,  9   •.•• Ill 

Insolvents,  7,  8   ....  161,  162 

Covenant,  16 107 

Evidence9  90  •••• 12S 


IflMES  OF  CASES  ANALYZED. 


Reporten. 

Holmes,  Oldenhaw,  executor  of, 

t)  Thompson :*  1  Stark.  314 

— ——  Lipscomb  v  ••••••  2  Campb.  441 

V  Poptm Peake,    99 

,  Philpot  V   Peake,    67 

HolstoPownal , 1  Esp.  240 

Holsten  v  Jumpson  • 4  Esp.  189 

Holt,Leesonv  1  Starlu  186 

Hamewood,  Bra:der  v    ••••••••  MSS. 

Honeywood,  Batcbek>r  v  •  •  •  •  •  2  Esp*  714 

t>  Geary 6Esp.  119 

■     '  V  Peacock  • . .  •  3  Campb.  196 

Hopper  V  RklmuMid 1  Stark.  507 

Hope,  Graham  o  .•••*.••.••  Peake,  154 
Hopluns,  Frazer V   .•••••••  2  Campb.  170 

V  Nightingale   1  Esp.    99 

Hore,  DoetLSt.  Johnv 2  Esp.  724 


TftleiaodPlacita. 


P«g«- 


— —  vMiber  • Pea!ke, 42, a. 

Horlock,  Vincent  v  •  • 1  Campb.  442 

Horn,  Hart o .....2  Campb.    92 

t)NoeI   1  Campb.    61 

Hombuckle  e  Hombury  «...  2  Stark.  177 

Home,  Smithv Holt,  643 

Horoeyer  o  Lushington  .  •  •  •  3  Campb,    85 
Hombury,  Hombuckle  v  . .  •  •  2  Stark.  177 

Homsby,  Burchell  v 1  Campb.  360 

Horsbureh  v  Orme  •  • .  •  •  1  Campb.  558,  n. 

Hone&UvDavy  1  Stark.  169 

Hoiafell,  Calvart  9 4  Esp.  167 

vDavey Holt,  147 

©Mather Holt,      7 

■,  Waller  v 1  Campb.  501 

Horsmani  Bryan  «... 5  £sp.    81 

Horton,  Wright  r  •  •  • 1  Stark.  400 

»,     ■        t>.. *..  Holt,  458 

Hoskins  v  Dupesoy  ..........  6  Esp.    55 

Hotson,  Alleyv 4  Campb.  325 

Houlditch,  togan  o  1  Esp.    22 

vmoft  3Esp.    86 

pDesanget  ••*.••  2  Stark*  337 

,Rexr 1  Stark.    63 

House,  P^nyv  «... Holt,  489 

Houstman  t>  Thornton  ••  Holt,  242 

Houston  o  Robertson  ••••••  4  Campb,  342 

Hovill  V  Lethwaite 5  Esp.  158 

— — >, lloderick 0   •• 3Campb.l03 


Set^ff,37 254 

I  Physician,  1 233 

>  Practice,  32 242 

Witness,  272 339 

5Pleading,46 237 

^Trespass,  30 291 

Stoppage  in  transitu,  5  •  • .  282 

J^vidence,  205   133 

Carriers,  25-6,  50 101-2 

Annuity,  2  • 30 

Eridence,  164 131 

^nt,  80 22 

Witness,  197 334 

C  Interest  of  money,  26 ... .  185 

^  Bankrupt,  81-5   55 

Partneis,  52 223 

Ship,  20,113 260,  266 

Arrest,  1 32 

IStamps,  19 272 

;  Evidence,  147  129 

I  Variance,  71  ...........  306 

'  Vendor  and  purchaser,  34.  311 
Bills  and  notes,  87,  257.  77,  90 

5  Witness,  145   331 

^  Evidence,  265 137 

Baron  and  feme,  11  .....  66 

Baron  and  feme,  46  .... .  68 

Carriers,  43   yi...  102 

Insurance,  152  ••....•••  176 

Baron  and  feme,  46  .... .  68 

C  Waste,l 319 

^  Action  on  the  case,  99«  •  •  •  15 

(  Action,  73  .  •  •  •  • 1 

Costs,  21   105 

Statutes,  Appendix  ...••• 

Ejectment,  47 116 

Penal  action,  22 228 

Landlord  and  taumt,  33  . .  190 

Landlord  and  tenant,  29  • .  273 

Limitation  of  actions,  27.  •  203 

JPleadii^,  17 235 

^'Amendment,  3 ••••  29 

Penal  action,  23 228 

Bankmpt,49 52 

Agent,68   21 

Trover,  21 293 

Libel,  20,28 154,  200 

Libel,  22-3 201 

Practice,  75 •  245 

Replevin,  6 249 

Insurance,  166-7 *  176-7 

Insurance,  258 183 

jybel,  12 200 

^  Bankrupt,  170  61 

Stamps,  66,  76  ....275,  170 


NAMB&  or  GASES  AMtTZfB. 


BervftFiscbcltv  «* 2^C&mpb^  277 

— ^— >  Rei  r  ••••••••*••••  1  Campb.  4G1 

Howiupd  «  BurtoiHfood   « •  *  •  Peake,  233,  n. 

113 
65 

63 


-^  Gremy  t^  ••••••«•••  •  3  Esp. 

-9  Ho^lges  ..••••••.•••  Selw* 

'trWemaley 6  Esp. 


Howavtht  Kinder  «   2  Stark.  354 

Howe,  Like  tf 6  Esp.    20 

— ^Rextr   GEsp.  124 

HoweHvLock .•...2Campb.     14 

■    ■      ■»  Rotliweli  V    1  &p.  406 

HowearMartiii 1  Esp.  162 

Howlett  V  Haswell 4Campb.  118 

Houriet  v  Morris •  •  •  •  3  Campb.  303 

Houston  v  Robertson 1  Holt,    88 

9 4  Campb.  342 

Hnbbud,  Heath  «   4  Esp.  205 

,  Surlees  v   4  Esp.  203 

Hube,  Rezt^ Feake^  132 

Hubert  o  Grores 1  Esp.  148 

Hiibner  v^  Rkhaird$on MSS. 

Hubbard  v  Glover 3  Campb.  313 

Bucks,  Rexv 1  Stark.  521 

—  t>Thoniton ....Hoh,    30 

Hudson,  iSodfrey  ty 2  Esp.  499,  n. 

,  Jickson  r 2  Campb.  447 

■  V  Grainger  ....»....••  MSS.  t ifj 

,  Harris p  .••••.••^..  4  Esp.  15& 
Hughes  V  Kine I  Stark.  119 

»  Morley  . . .  > Holt,  520 

n  \rilson ,.1  Stark.  179 

Hnlle-o  HeightiMD ,..  4  Esb.    75 

Hullett,  Favencv  ..•••...  1  Campjb.  .554 

HuHman  v  Bennett 5  Esp.  226 

Hidls,  Langdenr  •.%••...•••  5  Esp.  157 

Kolme)  Tumerr  4  Esp.     11 

HCilton^  Mullett  o 4  Esp.  248 

Humble,  Hawes  v  .^ .  %  •  2  Campb.  327,  n. 

HomevOldacre 1  Staric  351 

HMnpbreyv  Mexon  •  ••••••••  Peake,    52 

H«ttiphfeyB>  Hill  «^ ....3  Esp.  254 

'  ■'■  ,  Tate  V  •  •  •  •  2 Campb.  73,  m 

Httmpkries,  Bell «  .  v 2  Stark.  345 

Hrnit^C^Fteav. *•••  3  Cam^.    27 

—— ^ IrcMongeirv  ••««•»•••••  MSS. 
-*-^,Rex V   .....»»....•  2Cami^.  583 
-^'— /SnelgKm«  2  Stark.  4:24 


ntlet  and  Pladta.  Pl^t. 

CBaiiknipt,72 54 

^'Attorney,  29 44 

Misdemeanor,  32 211 

Evidence,  78   124 

Evidence,  219   ••.  >32 

AsiTumpsit,  8    34 

Landlord  and  tenant,  71-2.  193 
Bankrupt,  Appendix   «...  347 

E8toppe},5 118 

JSvidence,  10   120 

Witness,  205 336 

Ptutaen,  40 222 

C  Bilk- and  notes,  3, 342. .  76,  96 
/  FVands,8tatnteof,  2, 27. 119;  154 

I  Assumpsit,  1,  39 29, 37 

Infant,  161   159 

i  Bills  &  notes^  69, 140, 334. 

76,  81,  96 
i  Executors  and  administrtt^ 

tors,  17 146 

Set-off,  10   252 

Ship,  10 259 

Evidence,  148    129 

C  Misdemeanor,  29 210 

^Statutes,  12-3-4-5-6   ....  277 

^Evidence,  178    129 

Action  on  the  case,  88-9 .  •     15 

Witness,  98 327 

Insurance,  H8 ••  173 

Feijury,  25-6-7 232 

Insurance,  47,  191  ..  167,  ITS 

Ejectment,  14 114 

Bills  and  notes,  120-1 ....     79 

Agent,39 19 

Usury,33  300 

Stamps,  6 271 

Bankrupt,  210   .••     65 

Evidence,  133 116 

Ship,  143*4* 269 

Btokrupt,  170 62 

Variance, 45    »k...  304 

Bills  and  notes,  184^. . .  •  84-5 

Usury,17 298 

Libel,  47,  48   196 

Vendor  and  purchaser,  9*  •  310 

SPleadinr,  14 235 

^  Trespass,  33-4 291 

Witness,  89,  90 327 

Attorney,  22  • 43 

Libel,29 196 

Ship,22 260 

Carriers,28    101 

Phictice,  Appendix  ...••» 

Libel,53 198 

Abatement,  Appendix*  •••  343 


/  WAMES  OF  €ASEB 

Iluiaer  «  Brilts  ^ 3Canipb.  455 

•»~,  Brace  «. ...d  Caii^>b«  467 

— *— yEd^eyrv Holt,  528 

— — ,  Evaiis«9   «... 2Campb.293 

tiWekh 1  Stark.  224 

HuravBrydges Holt,  654 

oLeach  5  Esp.  168 

Hurky,  firoicm v   ••  MSS. 

,Bruce«   ....^IStark*    23 

Hurry  v  Manglies   ••••••••  1  Campb.  452 

— «-  V  Royal  Exchange  Com- 
pany   3  Esp.  290 

Hurst  oGwennap... 2  Staric  306 

vWatkii .♦*..  1  CampK    68 

Bu8on,Leeo Peake,  166 

Huasey  o  Crickett  • 3  Campb.  168 

Hutchinson^  Read  «  ,.•••.  3  Campb.  352 

■  Reid  V  3  Campb.  329 

'  If  Gaaeoigne Holt,  507 

",  Pierson  v 2  Campb.  211 

^kitton,  Ewersv 3  Esp.  255 

Buxham  v  Smith   • .  •  2  Campb.    21 

■  ■  ■  o  ■  •  2  Campb.    19 

V  2  Campb.    21 

Huxley  v  Berg ■. 1  Stark.    98 

Hynson,  Cromwell  w   f 2  Esp.  51 1 

I. 

IUbeMon,Drager..» 2  Esp.  643 

Idle,  mil  r  ..  4  Campb.  327,  1  Staik.  HI 

— — vTbomton  3  Campb.  274 

Imlett,  Allen  «    ; Holt,  641 

Imber,  Rackstraw  V  Holt,  368 

Impey  «  Crowley 2  Stark.  261 

I&cbiqum,  Lord,  BaiHie  r  ....  1  Esp.  435 
Incledon  v  Berry  (Bury)   1  Campb.  203,  n. 

Inglekin^  Wiggin$  v MSS. 

Inglis,  Gibson  v 4  Campb.    72 

,  Lubbock© 1  Stark.  104 

,  Thomp^  V  3  Campb.  428 

,  Toulmin  « 1  Campb.  421 

,  Townifendr Holt,  278 

—  «  Vaux 3  Campb.  437 

Ibgram  vLea 2  Campb.  521 

I  .gghiiley 1  Starke  185 

I  i 


ANALYZED. 

Titles  and  Pladta.  Vngt, 

Ejectment,  45-6 92 

Interest  of  money,  28  ...  •  T85 

Statutes,  61-2 281 

Penal  action,  10 227 

(Agent,  124 25 

;Practice,12 241 

Bankrupt,  7 , 49 

Attorney,  24 '•  44 

•Witness,  151 331 

^Bills  and  notes,  285  .... .  85 

I  Evidence,  134-5 ^ .  128 

Stoppage  in  transitu,  17  • .  283 

S  Insurance,  jS2  ••.••••..•.169 

Bankrupt,  172 *..  62 

(Action,  23 3 

/Practice,  15 241 

Libel,27 196 

(  Assumpsit,  65 38 

I  Frauds,  statute  of,  4, 5  •  •  •  156 

Witiiess,44 311 

Set-off,  14   252 

Bankrupt,  6   49 

Bilk  and  notes,  8,  135  . . .  64 

Baron  and  feme,  34 68 

Tender,  22   286 

5  Foreign  attachment,  2, 3, 5. 

I                                   149,  150 

Variance,  66 306 

Practice,  93-4...., 246 

Bills  and  notes,  173, 193  • .  SO 


(  Balis  and  notes,  58 75 

^  ^nreement,  34 27 

Ship,  88  265 

(  Vendor  and  purchaser,  67.  314 

I  Agreement,  10 26 

Trustee,  2 295 

Partners,  72-3    224 

Imprisonment,  1 157 

Limitationofactions,  19-20.  203 

Action  on  the  case,  59.  •  •  •  13 

Ship,  152   270 

Bailment,  12 48 

Trover,  17    293 

Covenant,  7    106 

Ju8tices,151 176 

Trover,  34   294 

Justices,  60 169 

5  Evidence,  189   132 

^Stamps,  30 273 

Assumpsit,  35  ..•••••••  •  36 


NAMES  OF  CASES 
Rcpoiten. 

Inhabitants  of  Surrey,  Rex  v  2  Campb,  455 
'  of  St.  Georee, 

Hanover  Square,  Rex  v  3  Campb*  222 

■  of  St.  Pancrai Peake,  219 

Inman  v  Stamp  1  Stark.     12 

Innes,  Willianks  v 1  Campb.  364 

Iremonger  v  Hunt ••••••  MSS. 

Irwin,  Jackson  v 2  Campb.    49 

Irving,  Neale  v    I  Esp.    61 

Isaacs  V  Brand 2  Stark.  167 

Israel  v  Benjamin  #••«•••.  3  Campb.    40 

•Clark 4E8p.  259 

vlsrael 1  Campb:  499 

-- —  t  Simmons 2  Stark.  356 

J- 

Jacks,  Wilkes  v Peake,  202 

Jackson  v  Attrill Peake,  180 

,  Beckford  v 1  Esp.  337 

V  Burleigh 3  Esp.    34 
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— -» 3  Esp.  233 


Titlei  and  Pladta.  Pft^e. 

C  Vendor  and  purchaser,  35, 

I         49 311-2 

(Variance,  73 306 

Bills  and  notes,  249 89 

Bankrupt,  204-12   65 

Evidence,  49,  50 123 

Vendor  and  purchaser,  88.  315 

Warranty,  17 319 

Auction,  10«* •     46 

Officer,  19,  20 217 

,  Statutes,  44-5 279 

i  Action,  17    3 

CJu8tices,6 187 

Action,  76 7 

Bond,  2 97 

Insurance,  136,  156  •  •  •  •  175-6 

Baron  wad  feme,  50 69 

$  Agreement,  14 26 

I  Bills  and  notes,  8, 313-4.  71,  94 

Agent,34 18 

Practice,90    247 

Variance,  96 358 

Evidence,  99  125 

Witn^s,  27 323 

Bankrupt,  Appendix   .  •  •  •  347 

Penal  action,  34 ,  229 

Ship,  134-5  268 

<Alien,2 29 

^Statutes,  54 280 

Usury,  12 298 

Tender,27 286 

Usury,  10,35 297,  300 

J  Pleading,  26-7 236 

<  Variance,  97-8 308 

U8ury,6 297 

Witness,  256  338 

Evidcnce,301 140 

Bankrupt,  60,  83 53^ 

/PJeading,8 235 

\  Vendor  and  purchaser,  39, 

<  40,89 311,  315 

iWarranty,23 319 

CWitness,278    339 

C  Eiodence,  135 129 

^  Landlord' aswi  tenant,  43 .  •   161 
^  Partn^v57,  «H 223-4-5 

Prerogative,  2 248 

(  Insurance,  3 164 

<  Statutes,  24 ^ 278 

Laws,2 150 

Ship,6 259 

Bai&mipt,  202. 64 

Bastards,  3 70 

Gaoler,! 157 

Practice,  .30-8  .'.  .* 326-7 

Agent,113 24 

Assumpsit,  103    42 


NAMES  OF  CASES 
RepoftefB* 

Miller  «  Brant  * .  2  Campb.  590 

■  V  Falconer    •  • .  i . .  •  I  Campb.  251 

— ^,r  Johnson 2  Esp.  602 

— —  V  Noden 2  Esp.  530 

■  p  Towers Peake,  102 

.— .  V  Williams 5  Esp.     19 

Mills,  Berntrom  v 3  Esp.    37 

— 1-  V  SaSbrd Peake,  180,  n. 

,  Winkwortht) 2  Esp.  484 

Milman,  Dolwell  v 2  Campb.  378 

Miln  V  Prest  «...  4  Campb.  393,  Holt,  181 

Milne,  Houlditch  V 3  Esp.    86 

Milner,  Charington  v Peake.      6 

,  Clement  v 3  Esp.    95 

-,  Hore  V   Peake,  42,  a.n. 

■,  Adams  &,  vPenkerton  2  Esp.  611 

,  Wilson  V 2  Campb.  452 

Mibom,  Ring  v 2  Campb.      5 

Milward  v  Forbes 4  Esp.  172 

V  Temple 1  Campb.  375 

Minchin,  Blisset  v   MSS. 

Minchwick,  De  Symons  v  • . .  •  1  Esp.  430 

Mines  v  Scnlthorpe 2  Campb.  215 

Mitchell,  Delauney  v   1  Stark.  439 

,  Field  1? 6Esp.    71 

. >  V  Glennie 1  Stark.  230 

-*-— ,  Hockless  V .4Esp.    86 

' >Hoggv 1  Stark.  214 

vLapage Hoh,  253 

,Pricep 4Campb.  200 

■  ■  &  another,  Raitt  v. .  4  Campb.  146 

'yRexv MSS. 

■  V  Scaife   4  Campb.  298 

■,  Wilson  g 3  Campb.  393 

V  Wright 1  Eip.  280 

M^Mullen,  Kfionen  t^  •.•.••••  Peake,    59 


ANALYZED. 

Titkt  and  Flacita.  Page. 

Ship,  15i5  • * 270 

Witness,  159  331 

Practice,6   240 

Evidence,  218 134 

Landlord  and  tenant,  38  .  •  191 

Infant,  1  158 

Attorney,  18 43 

C  Inferior  court,  3,  4 160 

/  Practice,  31 242 

Ship,  137-9 *....  268-9 

T€nder,3  284 

Frauds,  statute  of,  30  ... .  154 

Pleading,  50 237 

Bills  and  notes,  110-11, 

116-7 78-9 

Liens,  20 200 

Frauds,  statute  of,  28-9...  154 

Witness,  85 327 

Distress,  13    112 

C  Variance,  7\ 306 

\  Vendor  and  purchaser,  34.  311 

Practice,  35   236 

Assumpsit,  62,  71   38-9 

Bills  and  notes,  294 93 

Bankrupt,  107    56 

Evidence,  231   135 

Evidence,  305   140 

Witness,  284    340 

Evidence,  167 131 

Vendor  and  purchaser,  41;  311 

Action,  64 7 

Assumpsit,  1  ....••....  34-5 

Action,  62   6 

Agreement,  26 27 

Buls  and  notes,  94 78 

Practice,  51   244 

Bills  and  notes,  331 96 

Distress,  12   i...  112 

Witness,  158   , 331 

Agent,  45 ;     19 

Ship,  121-2-3    267 

Pleading,  57... 238 

Trespass,  23 290 

Witness,  169,  208 332-5 

Bankrupt,  130 58 

Bankrupt,  178 62 

Vendor  and  purchaser,  12, 

87 310-15 

Bills  and  notes,  168 84 

Lien,  6,  7  ..•••..••••••  199 

Evidence,  195 132 

Ship,  44 261 

Baron  and  feme,  3 66 

Practice,  4   240 

Physician,  5 233- 


If  AIMS  OF  COBB  ANitYZSa 


211 

2m 

647 
38 

84 

4 

548 

loa 

502 
123 
549 
65 
215 

175 

605 
502 
475 
63a 
166 
22 
I  Stark.  10? 


IGnnett  &  othen  v  JiatmoB^^  0  PealM» 

Mittcm^Rexv  .^ 3  Esp. 

lfflddock« V Haukey  «••••««*  2£sp. 
llo^dg^  9  Jones  •••.••«  3  CftmpL 
Moir  9  Royal  Esehaage  Afl«^ 

siuace  CompaQy  .  •  • ««  4  Ctmpb. 

Meisesv  Thonitoii  , «,  3  Em» 

UoUer  9  Lambert  #••»»•••  2 C«nph. 

MeUettD  Qrayne ..«  2  Campb, 

Moioiiy  n  Gibbons   •.«•«••»  2  Campb. 

Mohon  t?  Cbeeseley  ^ 1  Esp. 

■'  9 qni  t?«^  » Harm  ....  2  Esp. 

"• — -^^yHaymanv   ...•..,..•  5  Esp. 

»■  ■  t?  Bogep ......4E8p. 

IKonprivatt «  Smith  •«.«..  2  Campb. 

MoQkhouse«  Hay  v Holt^ 

Mok>ny  v  Gibbons  ••««•••«  2  Campbi 

Mootague^  Beckford  v. .  .^ 2  Esp. 

»|0odycSurridge  .......*....  2  Esp. 

MooDyDowttllv  ^•^,*»v..^  4Camp». 
Moore  v  Clementson  ....«•  2  Campb. 

— — i^Druryv I  Stark.. 

-«*^9  Sir  JoIhi,  Je]LyU  tf  ►. .  ••  6  Esp.     63* 

-— -,  the  d.  V  Lawdcr 1  Start  308 

-*^fhoBgv  aEsp,  15f^ 

-^•^u  VaiM;hton,...^<r»....  I  Stark.  487 

Moter  »  Walker  ,.•••%..••-  3  GampK 9^,11; 
M^orsom  V  Bell  ...«.,«,«„  2  €ampb.  616 
-V  Greaves. .........  2Gampb«  627^ 

f  V  Kymer  ,...•.'  3  CanH]^.  549»  nj" 
pPage  ,..o..«...  4Campb.  103 

Afom^tfPoote ..,,,..MSS, 

Morgan  »  Bry(]^  ..*......  2  Stark.  314 

©ChuiSi  •**,.^r-3Campb.    71 
»o  IHvison..,, ......  i  Starke  114 

DeSaillye^  ..,....,  2Esp.  691 

^^ttanreyv  ^,,..0^*  2  Stark.    17 

-^^Jopfitv ^^.,  2  Campb,  474 

-"i-,  Martin*   .....,..^..  1  Gow,  123 

— ,  Newman  n  .,,^.»  I  Campb.  305 

V  Richaidsftii  .. .^  i C«mpb,  40,  n, 

Rebertsv  •..,,,,,,,  ^il^p,  736 

t^Slaughter  .........  I  Esp,      8 

,  ThoDipson  V  , ....  3  GampK  101 

'    »  Winterbomne  v  2  Campb.  117,  n^ 

ir     r    J     t  .  ,                  *  11  East,  395 
Morelandt) Leigh., 1  Stark,  388 

rr— -'•Swain  t»  .^..,.,.,,  1  Gow,    39 

»)dey,Hughe8v  ..^.., Hok,  520 

Kowice,  Dennis  «»   ••• 3  Esp.  158 

Worm,  Bulkley  v  .,,..,,•  Peake,  144,  n, 


TitlMSttdPtacils.  Hge. 

Insnrance,  176  r .  •  •^•.. »»  177 
JiBticeofpeM8«4  .^....  180 

Bills  and  notes,  308 94 

Billsandiioteft,  54  ,.,...     74 

I  Insurance,  101 172 

Evidence,  110 126 

Variance,  6 302 

Prands,  statute  01^  1  . . « .  *  151 
Insurance,  3  «.*.... .r».«.  18& 

Gaane,  U2,3 ..^  154 

Evidence,  3,  317  ,..  IM,  141 
Ship,5  .....^.....^..^  26^ 

Vjame,  4,  o  ............   lo^ 

\  1  respass,  29  .••......*.  29& 

^Practice,  56 238 

Ship,4 258 

Action,  25  ^...^ «.«       4r 

Sheriff,  2,3  «•.....,,.»  255 
Insurance,  93  ...«••... ^  171 

Insurance,  4 %.  Wt 

Agents  82  ....... .....^    22. 

Common,  I  « .  ^«  •  •  •^ ... .  #^  103 

Libel,  11 ...,....^  19J^ 

Landlord  and  tenant,  41 . .  19L 
Bills  &  notes,  43,  342.  •  73,  96 
Interest  of  money,  27  ... .  185 
Literary  piTyperty»  15  .  ^ , .  205 

Ship,  85    .......^....nn    3d& 

Ship,  36 261 

Ship, 57  •;, ,••••..  263r 

Ship,  37,  38 ,....  261 

Witness,  162 332 

Sheriff,  11 , K6 

Landlord  and  tenant,  50-1.  191 
Bills  and  note^  161  ...««  8» 
Evidence,  116,,..,..,..  127 

Witness,  220 336 

Agreement,  30  ••....••.    28" 

Practice,56    , ,..•  244 

Variance,  4,  67   . , 301" 

Bilk  and  notes,  324-5  ...  95 
Assumpsit,  AppeiidiKv^.«.«  346. 

Tithes,  3 ,.  288 

Bills  and  notes,  53..^.....     74 

(Banbnpt,  193  ..^ ,    6r 

<  Witness,  59 325 

Landlaid'andtenattt,  If  ••  IBS' 
BiUaand notes,. 346^  ....^    7^ 

8- 


.,,.«.,..,... 


Aotion,  W 

Sheriff.  .2i3.4,....^.. ^^256 
Extent,  Appendidt  ^.. . .  ^  35a 
Bankrupt, 21(W1  ....^  6& 
BUls.  and  noteS).  221^  24ft.  87-9. 
Assump^SI.., ^,    38 


lUMBSi  OP  CASB&  KWitrtEDi, 


Rcpoftcti. 

Harris  t^Bllrdett9  Bert.  • » •  t  Cainpl^.  218 

■  ■      "^  Harris  f^•  •••••••..•  •  4  Esp.    41 

■       ,  Houriet  v  •  c 3  Campb.  303 

■  V  Stacey ..•..•#•  Holt,  153 

Mortal  Beooett t^  ••^.••rr....  HoU«  35^ 

Mortiioer  f>  Salkeld   4  Campb.     42 

Moitlocbs  Baddeley  9 Holt,  ISl 

Mone  ^  others  t^  WUliafBis  it 

oihera...««» S^Camp^.  41<9 

Moses-lc  another  »  PratC  . .  4  CanpU.  297 

MoasvSakh'  .^ I  Csftnpb.  489 

Metteax^Mellisbv^... PeakOr  11^ 

Mounlaiim,  Kef  IT  ...r..,. Ir  Esp.    27 

Moorinyan,  \fardell  v  .......  ^Esp*  693 


MexoA  vAtkuis  ..r.«^«.^«.  9Cainpb.  200 

,  UHiDphvey V  .r.r*.....  Peake^    52 

MoTeftvWilletlr  ...,.., 3  Esp. 

MvlleI<^Thofl)f»8dtt  v.«^r«^.  2  Campb; 

MuIIelt  vH«iktm«^«'..«..r....  4  Esfk 

»  Smobv  «.*...•.,.  2Cainpb. 

nulliiiers  Colclougfct?  .^ «....» •  1  E^pw 

Mumfbrdy  Clark  t)  «•«••«•••  3  Campb, 


31 
610 

24S 
208 
469 

37 


-—, Parrot tr^... .*.>,•.  2 Esp.  585 

HmrnvftOier  •**%«%««««.J  2  Stark.  255 
M^nroc^DeChemant  ••*.- 4  Campb.  215 

MumtoB)  Bex  V ......*  1  Esp.     62: 

Murphy  4^ Marieivr  •..•-»•••  1  Campk    57 

&  Wedge,  Hardy  t>, ...  1  Esp.  294 


Mutray  «  Butler aEsp*  105 

>  ■  »Cothay». *......  1  Campfe.  335 

-»Dm«ftd 1  ]fop.    87 

■    n    ^Nodinty  ........  3  Campb.  228 

MyerS)  Wekb» t.  4  Campb.  368" 

MyttoE^MaiDmoriiig^o  ......  1  Stark.    89 


Titles  and  FUdta.  l^e* 

CAs8uapiUy55  ••^^••*^*^    38" 

/Evidence,  29&..*....*..  139 
(  Parliament,  3, 4,  5,  6,  7, 8.  218 
Baron  and  feme,  39  •  • .  •  •    6S 
Bifls^4M)tes,.69^14&,  334. 

76,  81,  96 

Agent,  26  : : TS 

^  Agreement^  131 27 

Statutes,  65. ...... ..»...•  281 

Statutes,  33  •• 27E 

Baroa  and  «eai^  17^8-^..    W 

>  Limitation  of  actkmsy  8...  203^ 

Insurance,  73. •.^••.  170 

Bankrupt,  69  54 

Vendor  and  puidMMv,  13»  W^ 
Carriers,  3,  4  .••....•.'»    99 

5  Carriers,  21 101 

^Wharfinger,.5 «20 

Insurance,  89 171 

327 

, . • . .   2oo 


».....< 


Witness,  89y  90 
Tithes,  4 

Insuraaee,.  13-4-0  « 
Libel,  47-8  ..^^^.. 
Bills-and  notes,  U)6f 
Sjectment,  2 
Physioiaii,  3-  « 
Assumpsit,  19 
Arrest,  2  ^^' 


♦*..  V  .*•».  •"»  V. 


ltd- 

35 
32 


^Sheriff,! 255 

Carrier,  45  .... .-.^ « . « » •  Vev 
Barem  and  Autn,  54 
Juriediotion,  1,  2  ..  < 
Amendment  1 

^Officer,^3,  4  ...... 

I  Impnsomneut^  9>  VO 
Practice,  lOa 
Bankruiyt,.  67 

Sheriff,.5,& 2^5 

Evidaice,144.....^....  129 

Bankrupt,  143. 59 

Witness,  108  •..••>,•••..  33^ 


•  ..-««  .vw 


.«.  .^  ••. 


18^ 
29 

2i«; 

158" 

247 

54 


N. 

Nahon,. RobinsoB'V  •.....•  1  Campb.  243 
Nantes^  H.  J.  Taylor,  U  £•  Boekm, 

Rogers  11 ••...2E8p.  702 

Nash,  Kenneily  « .1  Stark.  452 

-^— «TumcT 1  Esp.  217 

IbMlian^  Ann,  v  Coken  & 


Baron  and  f<erae,  52  .  .^»*    69 
\  Abatement,  & «.«••       1 


[  Interest  of  money,  1  < 

I  Stamps,  50" 

[  Interest  of  nianey,  25 « 

I  Covenant^  19   *^ 

|Estoppel,r4  .^•.•.•.. 


ban^  Ann,  v  Coken  &  >  run^,  tt 

others  .^...•.......aCaropb.  237     ^^^»ce]:>-A7 


184 
1275 
185 
IW 
US 

M7 


NAMES  OF  CMSES  ANALYZED; 


Ntybr*  Mangles I  Esp.  109 

Neal  V  Irvin  1  Esp*     61 

V  Viney 1  Campb.  471 

Ncale  V  Heyman  .........  2  Campb.  337 

,  GrelUert) Peake,  146 

— ^»Lano« 2  Stark.  105 

— — ,  Townsend  v 2  Campb.  190 

Ncilson,  Bainbridge  ©.....  1  Campb.^  237 

vDelaCour 2  Eip.  619 

Nelson  «  Aldridgc 2  Stark.  435 

9  Davenport « 4  Campb.    26 

■  V  Garforth 1  Esp.  221 

Neri,  Taylor  t) I  Esp.  386 

Nesbam  v  Armstrong  •  •  •  • Holt,  466 

Neville,  Rex  v Peake,  91-3 

Newby  v  Smith  •  •  •  • 2  Esp.  539,  n» 

.©.Wiltshire 2Esp.  739 

NewlandvBeU Holt,  221 

i-1-,  lAwton  V 2  Stark.    73 

Newlin,  CuOerv. 4...  MSS. 

Newman,  Hart  v •  • .  •  3  Campb.     13 


.  J  .p  Morgan 1  Campb.  305 

--.t?  Newman 1  Stark.  101 

• — r-,  Shirley  v   1  Esp.  266 

NewsamtJ  Carr 2  Stark.    69 

Nerwsome,  Brickland  t>  . . . .  1  Campb.  474 

r-~.t)  W.  Coles,  G.Coles,  & 

C.  Coles 2  Campb.  617 

Nias,  Gdding  v  ^ 3  Esp.  272 

Nichol,  Bowman  v 1  Esp.    81 

-  V  Martin 2  Esp.  732 

■     ■      '.V  Thompson 1  Campb.    52 

Nichols  V  Bdwes 2  Campb.  498 

Nicholls  V  Dowding 1  Stark.     81 

Nicks  V  Jep«on 2  Stark.  227 

Nickson  v  Thomas 1  Stark.    85 

Nightingale,  Smith  v 2  Stark.  375 

^,Farrert> 2  Esp.  640 


,  Hopkins  v 1  Esp.     99 

Nix  V  Olive MSS. 

Nixon,  Bell  k,  others  v Holt,  423 

Noak,  Davis  v 1  Starl^  377 


Tttlei  tad  naoOa.  F^. 

Lieii,l 199 

Agent,  43 19 

?  Vendor  and  purchaser,  73.  314 

i  Agreement,  7 25 

Frauds,  statute  of,  19  ....  153 

(Partners,  37 222 

<  Witness,  258   338 

Agreement,  18 26 

(  Assumpsit,  17  ....  • 35 

I  Action,  46   5 

Insurance,  200 179 

Insurance,  87 * . .  171 

Auction,  Appendix 346 

(  Pleading,  22  . . « 236 

I  Deed,  8 109 

Attorney,  8 43 

C  Master  and  servant,  7  •  • . .  207 

I  Action  on  the  case,  74. . . .  H 

Statutes,  66-7 281 

f  Nuisance,  4,  27  .......  213-5 

/  Nuisa^ce,  3 213 

^  Evidence,  215 134 

Bills  and  notes,  54 75 

Master  and  servant,  4  • . .  •  207 

Bankrupt,  2 49 

Assumpsit,  38 36 

Evidence,  253 137 

C  Insolvents,  6 161 

/  Bills  and  notes,  150 82 

(  Evidence,  239 136 

Tithes,  3 288 

Bond^l9 99 

Landlord  and  tenant,  66«7.  193 

Action  on  the  case,  48. ...  12 

Bankrupt,  64  ...••....  •  53 

^Partners,  62  ....   223 

Witness,  147-76 331-2 

Bills  and  notes,  30 73 

CAgent,  10  16 

I  Action  on  the  case,  29.  • .  •  10 

Interest  of  money,  1 2, 13 .  •  184 

Bills  and  notes,  130 80 

J  Evidence,  287   139 

I  Witness,  243   337 

Assumpsit,  24 35 

Witness,  172 332 

Stamps,  27 273 

^  Assumpsit,  26    35 

.  I  Action,  65 7 

Arrest,  1 32 

Stoppage  in  transitu,  9.  •  • .  282 

Insurance,  201 179 

^  Variance,  55 305 

I  Action  on  the  case,  55..  •  •  12 


KAMES  OF  CASES  ANALYZED. 


Noakesy  Warwicke  v 


Reporten. 
Pcake,    67 


Noble  V  Adams Holt,  248 

Nock,Gumod»  lEsp.  347 

Noden,  Doe  <L  Miller  r 2  Esp.  530 

Vodm  V  Murray 3  Campb.  328 

NoeUClarkev   .••.. 3 Campb.  411 

,  Horn  V 1  Campb.     61 

Norden,  Rolfe  v 4  Esp.   J72 

'  Norman,  Wilson  v 1  Esp.  154 

NorthpBTiles 1  Campb.  389 

NorthcyrField 2  Esp.  613 


Norfolk,  Duke  of,  v  Wor- 


thy. 


1  Campb.  337-40 


Norman  v  Cole 3  Esp.  253 

Norris  v  Aylett 2  Campb.  329 

Norris,Doddv 3  Campb.  519 

NortonrWalle 3  Esp.  228 

Nourse,  La  Neuville  v  ....  3  Campb.  351 

Novosilieski,  Lucas  v 1  E^p.  296 

Noyes,  Chesmer  v •  •  4  Campo.  129 

Nunn,  Williams  v 1  Campb.  15^ 

Nutt  V  Butler 5  Esp.  176 


Titles  and  Plaoita.  Pa^. 

^Agent,3 16 

I  Debtor  and  creditor,  2  .  • .  lt)8 

^  Vendor  and  purchaser,  42.  311 

I  Stoppage  in  transitu,  18*9.  283 

Practice,  18 241 

Unfent,  1,  2 158 

^  Landlord  and  tenant,  38..  191 

Evidence,  144 129 

Vendor  and  purchaser,  90.  315 

Baron  and  feme,  11 66 

^Pleading,  1 234 

I  Tender,  17 285 

Sheriflf,  7   255 

Evidence,  301    ..« 140 

Stoppage  in  transitu,  7  • . .  282 

Agent,  105 23 

I  Action,  35 5 

I  Vendor  and  purchaser,  16.  310 

^  Auction,  9  46 

'Assumpsit,  90  ••..••....  40 

Bills  and  notes,  82 77 

Action  on  the  case,  25-7.  10 

Bankrupt,  33  51 

Warranty,  3,  4 317 

Evidence,  324 1^1 
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Oliver,  Corsbie  t> 1  StBrk.    76 
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I  Action  on  the  case,  92  . .  •  15 

Evidence,  278   138 

Evidence,  12, 13  .......  120 
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•  Trespass,  33-4 291 
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Packwood,  Famworth  &  another  v 
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r-^IKxonr  ..••..••.••..  1  Esp.  110 


Piitkhi©€amilrtier8 3  Esp.  248 

■  t  Dick  ....,p....  2  Campb.  221 
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Pawley  v  Broum  MSS.  Devon 

Lent  Assizes,  1818. 

Payne  v  Shadbolt 1  Campb.  427 

— — iDoev 1  Stark.    86 

Peacock,  Hawley  v  2  Campb.  557 

,  Honeywood  v  .  • . .  3  Campb.  196 
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—  V  Raffan  . . .  .^ 6  E«p.      4 
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» V 4Campb.  257 

Pederson  v  Stoffles    1  Campb.  145 
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Pfeirse  »  Bowles i  Stark.  323 
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Abatement,  4 I 
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<Time,4 287 
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Ship,  65-6 263 
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Perchard,  Jonsv  ••••• 2  Esp.  507 
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Phillimore  v  Barry 1  Campb.  513 
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Frauds,  statute  of,  25  ... .  153 
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Attorney,  27 44 

Attorney,  49    45 

Limitation  of  actions,  1  •  •  202 
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—  t>;Shewin   .....*♦...  3  Campb.  134 
-—r  Smith   ....3  0kmpb.     33 

Pb(sted|  Edmonstdn^ «  4 ......  4  Esp.  160 
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^Warranty,  22  ..••».««•.  319 
Tender,  14,38 .«  28(U7 
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Insurance,  101  .;•••...  1^2 
Insolvent,  18  .•.«.».t^.r«  168 
LandloniandtoMil,48.*  191 

JCo8ts,ll 105 

^  Stamps,  20  .  * 372 

Evidence,  243  ..•*..•%.  136 
Ejectment,  23  ...fch*..*.  115 

Execution,  6 144 

Witnes8,57   «..«•»*....  325 

Insurance,  262 183 

Landlord  &teiiaBt>  13  ^.«.  189 

Insurance,  263 183 

Agreement,37«4««.«*.«*  218 

$Attoniey,3 43 

^Evi4eB0e,15,..» 120 

Trover,  39   *%..  294 

Misdemeanor,  20»»* 4 •«».  209 

Execution,  2 4  144 

Bond,  10 99 

Frauds,  statute  o^  17  .  .^ «  153 

(Libel,  58 196 

7  Parliament,  10,  11,  12  • . .  219 
C  Practice,  104 347 


NAUBS  OF  CASES  ANA&YZEIH 


ReportiiB* 

Pocock  V Eustace   ••.#••••  2  Campb.  181 

— ji V  Sparrow  «•••««••••<•.  MSS. 

Potkrd  f>  Scott Peake,    18 

-"-^ —  k  Leveck  v  Shafioe  « • .  S  Esp.  468 
PollmaA»  Rex o  ••••««««..  2 Campb.  229 

Pokop,  IH  M^dipa  v  .  • Hoh»    47 

Pontigney^  Ga^iibm  n  • « •  1  Stto-k.  198 

4  CampK  375 

Poole  9  Bell «••••«•  1  Start  326 

-p^.^  V  Beotley .«.2C)uiipb.  286 

<*««^v$mitb «••«... •wHott,  144 

Pool  o  Bousfield  •  •  •  •  < 1  Campb.    5^ 

Pooley,  Liebman  v 1  Staik,  167 

PontiD,  Hohnes  v  •••«*•«•«••  Peake,    99 

Popeo  Davies  •••• 2Campb.  266 

— -J  AldenoB  v 1  Campb.  404,  n. 

Popkm,  Gower 0   •••.,2Stadb    85 

■■■       ,  RogeiBv....* 2Stark.  404 

Portal,  Ordv 3  Cimpb.  239 

Porter  V  Palflmtve  •••«••••  2  Campb.  472 

Porthouse  v  nirker  •  • 1  Campb,    82 

Poit,Leithv  ••••« lEsp.  196 

Postan,  Maimers  qui  tarn  t ....  A  Esp.  240 

F(Mtlethwaite  t)  Gibson  ••»•••  3  Esp.  226 

Potter  V  Deboos •  ]  Stark.    82 

—  vTubbs Et|i.D.N.P.    57 

Poihecary.Mheckv MSS. 

Pothonier  V  Dawson  ••••••••«•  Hdt»  383 

Potts,  Abelo SE8p«242^ 

fBeUo  2E8p.  712 

^— ,  Groome  V 1  Esp.  396 

-^^^oReed .«»«  6E8pw    57 

»«^— ,Sfaertffv  ..»•.**••....  5E8p.    d6 

Povey,  Jebb  tr  ..•*••.* 2  Esp.  679 

f^owell oBladsett  ••••»•.•••»  1  Esp.    97 
t>Duff 3Campk  181 

pRcrmef  * Peake,    57 

—  tjpord 2Statk.  164 

■  ■  g Gordon «.*.>» •  2 Esp.  735 

■  I  ty Jones    •«..««••«»••  1  Esp.    17 
«>■'■        t> Roach  .^.^.^a.^.^*  6Esp.    7Q 

**»^—',  Toms  0  .#.•••••*•.♦  6  Esp.    40 


Titles  and  Placita.  Pige« 

(  Landlord  and  tenant  30  •  •  190 

jTaxes,2  .•,. 284 

Agent,  58 20 

JEridence,  93   125 

^Witness,  152   ...,. 331 

Partners,  7^  •.  224 

Misdemeanor,  2»  25  • « •  208*10 

Useandoooapatioii»15...  295 

f  Assumpsit,  20«>2« 39 

Bankrupt,  99 ...*»    56 

Landlord  and  tenant,  5  ••  •  188 

Bills  and  notes,  338  ••«••     96 

(  Amement,  35  •••.«..«•    28 

I  Witness,  101 328 

Evidence,  139 4..»*  129 

Witn^s,  272   p .^339 

(  Penal  action.  53  »• 230 

^Venue^5 316 

Partners*  19 •••«*•  220 

Assumpsit,  75  ••••4»««..     39 
Action,  Appendix  •••••••  343 

Bills  and  notes,  85 77 

Interest,  18 185 

BiHs  &  noles,  222,  316.  87,  95 

Witness,  279   339 

Usury, 34  ••••» ••«  300 

Witness»282   •••».«^«.»«  340 

Officer,  18  217 

Statutes,  43 , 379 

Baion  and  feme,  20  «••••    69 

Bills  and  note^  b7 •.    75 

Replevin,5 ••»•  249 

Trover,  24,  40 293*4 

C  Insurance,  204,  205,  214,^ 

<         220   179,180-1 

^  Eridence,  102^ 126 

Insuiance,8  •••••••«•*•  164 

(Action,  9 * 3 

J  Bankrupt,  182  63 

Bills  and  notes,  88  ••••,»    77 
Insurance,  140,  65,  213* 

169, 175,  180 
Witness,  148t9  .,•••«.•  339 

Watercourse,  2, 3 320 

Witness,  265   339 

Deed,  12 110 

CPenalaction,  2  •»•»•••.«  226 

I  Variance,  2 « 301 

Evidence,  160 130 

Witness,  109   •« 32S 

Bills  and  notes,  109  « «»••    76 

Bilb  and  notes,  255 90 

C  Assumpsit,  109  ••« 42 

^Attom^,34 44 

t€osts,i0 106 


NAMES  OF  CASES  ANALYZED; 


Rcpoctm* 

Power,  Jamesy  v  Walker  •  •  •  4  Campb.      8 
Pownal,  Hoist 0  *... 1  Esp.  240 

Poyntop  V  Forater  *•••«•«•  3  Campb*    58 


PrageTi  Smith  « 


2  Esp.  486 


Pratt  V  Fraser 3  Campb.    14 

'  ,  Moses  &  another  o  •  •  4  Campb*  297 

©Willy   1  Esp.    40 

Precious  v  Abel 1  Esp.  351 

Prentice,  Dickinson  v 4  Esp.    32 

,  Weaver  V 1  Esp.  369 

Prescottt  Visgero 5  Esp.  184 

Prest»  Milns  «  . .  4  Campb.  393,  Holt,  181 

Preston  r  Butcher 1  Stark.      3 

1^  Jackson 2  Stark.  237 

Pricev Harwood 3  Campb.  108 

,  Jones  V    Peake,  2,  n. 

V  Leybum 1  Gow,  109 

V  Littkwood 3  Campb.  288 

-— ,  Macfarlane  v 1  Stark.  199 

vMessenger 3  Esp.  96-9,  100 

V  Mitchell  ..••. 4  Campb.  200 

^Peelv   4Campb.  243 

Pricket,  Stante  « I  Campb.  473 

Prickett  V  Down 3^ Campb.  131 

Pride  r  Stubbe  2  Campb.  397  &  6  Esp.  131 

Prideauz  v  Collier 2  Stark.    57 

PriddU,  Newman  f> MSS. 

Pritchard,  Mason  v 2  Campb.  436 

V  Williams 2  Stark.    52 

Pritt  V  Fairclough 3  Campb.  305 

Piobart  V  Knouth   2  Esp.  472,  n. 

Proprietors  of  Trent  Navigation, 

Hidev 1  Esp.    36 

p  Wood 3  Esp.  127 

Prosser  v  Allen  1  Gow,  117 

V  Smith  Holt,  442 

Fronting  V  Hamond  .........  1  Gow,    41 

Pryke,  Carter  v   Peake,    95 

Puget  De  Bras  v  Forbes 1  Esp.  117 

PulleruRoe  ....•••• Peake,  197 

Pulley,  Williams  v  .  •  • Peake,    51 

,Pulteney  v  Keymer 3  Esp,  182 

Punshon,  Rex  v  .  • 3  Campb.    96 

Purcello  M'Namara 1  Campb.  199 

Pye,  Doc  d.  Winckley  v 1  Esp.  364 

Pywell  k  others,  Rex  « 1  SUrk.  402 


TItlei  tad  Placita.  P^. 

Literary  property,  13-4-6-7  205 
Stoppage  in  transitu,  5  .  •  •  282 

EvideDoe>23 121 

Variance,  88-9 308 

Usury,  41   360 

Witness,  184 333 

Penal  action,  13,  14 227 

•  Insurance,  73 170 

Usury,3,4 297 

Agent,  47 19 

Witness,  97 327 

(Evidence,  86  » 125 

^Partners,  12  220 

Insurance,  178 177 

Bills& notes,  110-16-17..  78-9 

Variance,  20 302 

Usuiy,  24 298 

Misnomer,  5 212 

Attorney,  9 43 

Frauds,  stat.  of.  Appendix.  353 

Evidence,  104 126 

Patent,4 225 

Action,  17 3 

Officer,  19,20  217 

Justices,  6 187 

Statutes,  44-5  i ; 279 

Bills  and  notes,  168 84 

Ship,  92 265 

Trespass,  11 289 

Bankrupt,  133  58 

Penal  action,  11,  12    ....  227 

Bills  and  notes,  156 83 

Practice,  Appcnidix • 

Agreement,  28  • 27 

Estoppel,  11 118 

Evidence,  140 4 .  129 

Infancy,  4  .....•••.....  158 

I  Carriers,  18 100 

Carriers,  23 101 

Action,  Appendix. 343 

Bankrupt,  46 «..     52 

Ship,  Appendix.  ••...... 

Evidence,  195 ^  132 

<  Agent,  101  23 

I  Bills  and  notes,  252 90 

Set-off,6 252 

Penal  action,  47 230 

(  Agent,  55-6 .  • •  •     20 

^Lien,4,5 199 

Bankrupt,93   55 

Action  on  the  case,  57  ...     12 

C  Perjury,  22 232 

?  Evidence,  229 135 

^Witness>141 336 

Misdemeanor,  5 ••  208 


NAMES  OF  CASES  ANALYZED. 


Q. 

Reperten. 

Quick  o  Stains 2  £sp.  657 

Quigley,  Knight  v 2  Campo.  505 

Qointin,  St.,  Walwyn  v 2  Esp.  515 


Titlet  and  Placita.  Page. 

Execution,  1 143 

Landlord  and  tenant,  40  •  •  191 

$  Bills  &  notes,  219-20,  263. 

I  87,  91 


R. 

Raba  v  Ryland   1  Gow,  132 

Rackstraw  v  Imber Holt,  368 

Raddish  v  Evelyn Holt,  543 

Radenius,  Bouerman  v 2  Esp.  653 

Radford,  Jones  «.•••••••  1  Campb.  83,  n. 

RafFan,  Peacocko 6  Esp.      4 

Railton,  Turner  v 2  Esp.  474 

Raitt  V  Mitchell  &  another.  •  4  Campb.  146 

Rake,  Thresh  t? 1  Esp.    53 

Raleigh,  Smith  v 3  Campb.  514,  n. 

Rambert  v  Cohen 4  Esp.  213 

Ramsbottom  v  Cator 1  Stark.  228 

— — —  V  Lewis 1  Campb.  279 

■  &  others.  Hooper  & 

others  v 4  Campb.  121 

,  Scholey  ©  ...  2  Campb.  485 

Ramsey,  Berolles  v Holt,  77 

Randall,  Bisse  v 2  Campb.  493 

,Fei2et?  1  Esp.  224 

vLynch 2  Campb.  352 

Randlev  Webb. ..*.... 1  Esp.    38 

RappvAlkutt  3  Campb.  106 

Ratchford  V  Meadows 3  Esp.  69 

Ratcliffe  v  Pemberton    I  Esp.  35 

Raven  v  Dunning 3  Esp.  25 

Rawlins  v  Danvers 5  Esp.    38 

-,  Dickier 4  Esp.  221 

■,  i^^les  V 5  Esp.  133 

— —  V  Vandyke 3  Esp.  250-2 

Rawlinsbn,  Kidd  V 3  Esp.    52 

Rawlyns,  Milesv.. 4  Esp.  194 

Rawscm^  Walker 1  Stark.  361 

Rea  r  Wood  . .  • 2  Stark.  269 


Partners,  Appendix 360 

Partners,  72-3 224 

Covenant,  17 107 

Evidence,  230 135 

Bills  and  notes,  317 95 

Lien,  63-4-5 192 

Witness,  25    323 

Lien,  6,  7 199 

Evidence,  200 133 

Variance,  23 302 

Pleading,  6 234 

Use  and  occuuation,  17...  296 

Evidence,  190 132 

Stamps,  37 274 

Partners,  33 221 

Bills  and  notes,  95 78 

Bankrupt,  17,  175  ....  56,  62 

?Lien,  16  200 

Agent,  17  17 

Infant,  13 159 

Bankrupt,  74  54 

Insolvents,  12 162 

Ship,  81   264 

Practice,  29   242 

Witness,  289    340 

Pleading,  55 238 

^Trespass,  12 289 

Insurance,  77 170 

Ship,  11 259 

Licence,  1 109 

Witness,  60,  134 325-30 

<Bail,6 47 

^Pleading,  19 235 

Bankrupt,  39  52 

Variance,  75 375 

Baron  k  feme,  38,  40-4 . .  68 

Vendor  and  purchisiser,  99.  316 

Bankrupt,  60,  83    53-5 

(Evidence,  209... ^ 134 

I  Bills  and  notes,  71, 279.  76, 92 

Riotact,6 • 250 


NAMES  OF  CASIS  AN  ALTZBD. 


Repocten. 

Retd^Eddenv 3  Campb.  339 

Itead  V  Hutchinson 3  Campb.  352 

— ^  9  Vwmet  . .  Peake,  231  &  1  Etp.  213 

iMdievScoolt  Peake,  240 

Redhead  V  Cater  4  Campb.  188. 1  Stark.     14 

Redman  v  London  .*.»•••••  3  Campb.  503 

Badpath  o  Roberts 3  Esp.  225 

Redshaw  «  Jackson 1  Camjpb.  372 

Redwood,  Ronse  v 1  Esp.  155 

Reed  V  Ayton Holt,  503 

— -,fiemardr 1  Esp.    91 

— .Fdttsr   6Esp.    57 

—  t>  White 5Esp.  122 

Reest?  Maratiis  of  Headfoit   2  Campb.  574 

— -t?  Smith 2  Stark.    31 

— -vWarwick   2  Stark.  411 

Reeves,  Cdwill  v 2  Campb.  575 

Reichard,  Bolton  v 1  &p.  106 

Rftid 9  Hagedom ^3C&mpb.  377 

^^^^9  Hutchinson  t^    3  Campb.  329 

,  Meet: Peake,    23 

— -,  Licet  t)  Peake,    35 

lUfmmetfHaie MSS. 

Remnant,  Dawson  v 6  Esp.    84 

Rennards,  Wild  v I  Campb.  425,  n. 

ttmrneU-tf  mOmr MSS. 

Rei0>eig,  Cochran  V 3  Esp.  121 

RMssevMeyers •...SCampb.  475 

Rei  V  Lord  Abingdon   •«•  1  Esp.  226 

andPeake^  236 

'^-— f^  AJKohead  •  • . ^« Holt,  469 

*-— vAkers.kk 6  Ssp.  125,  n. 

«-~-9jl/e^ome MSB. 

«*ii«—  9  John  Baldwin 3  Campb.  265 

~— «8all 1  Campb.  324 

•^—f^  Banks   ......* 1  Esp.  144^ 

-~-«Banie8 *•  lStaA.^43 

vBamett 3  Campb.  344 

—  vBarr 4Campb.     16 


Tltlcf  sad  Placits.  Fife. 

C  Agent,  117 24 

^  Stamps,  41 274 

(  Vendor  and  purchaser,  55.  313 

Vendor  and  purchaser,  44.  311 

(  Baron  and  feme,  7,  8,  9  . .     66 

^  Evidence,  76,  314  ......   124 

^Witness,23    322 

Action  on  the  case,  21 ...  •     10 

CAKent,118   24 

<Ship,2 258 

CStatutes,9   276 

Insurance,  139   •  • .  • 175 

(  Landlord  and  tenant,  19  .,  189 
I  Use  and  occupation,  2. . . .  295 

Bills  and  notes,  340 96 

Evidence,  224,  240  ..  89,  135 

Bankrupt,  157 60 

Smugghi^,  2   270 

Bills  and  notes,  88 77 

J  Partners,  70 224 

iShip,  103 266 

Bills  and  notes,  296 03 

Practice,  113-4 248 

Bills  and  notes.  Appendix.  346 

Action,31-2 4 

Bills  and  notes,  76 76 

<  Evidence,  141 129 

^  Insurance,  21-2 ,..  i 165 

Set-off,  14 ••••..  252 

Witness,  216 ^85 

Justices,  K) 187 

Witness,  Append 

Statutes,  40 279 

Bills  and  notes,  129 80 

Trespass,  35-6 ^91 

.Ship,  42,  77 26M 

Evidenee,202   133 

Time,  3 287 

|Evidence>99   125 

^Variance,  96 308 

(Co8ts,3 164 
Partners,9  .«•» 219 

-(Xibel,39 197 

i  Practice,  78,«9,  WO. . . .  245-7 

I  Statutes,  38  ., 279 

Statutes,  59 ^...  280 

Smu^me,  1   -271 

Practice,  Appendix ...... 

Felony,  17  148 

Felony,23 148 

C  Informer,  1 160 

<FelpBy,20 ^ 248 

/  Statutes,  34^ 278 

Felony,  25^   148 

5  Penal  action,  19 227 

{Evidence,3l 121 

Nuisancei  10,  11   •••.••.  214 


NAMES  OF  CASES  ANALYZED* 


fi%xo  Benson 


Rcporten* 
2  Campb.  508 


>  V  Blackman 


1  Esp.    95 


V  Harqnis  Buckingham  4  Campb.  189 

oBudd..^ 5^p.  230 

«— vButcher fPeake,  169 

—  t^  Campbell   1  Campb.    91 

<^— -oCoMifc HSS. 

V  Cassano   5  Esp.  231 

— —  on  pros,  of  Jackson  v 

Cator 4E8p.  117 

-vClarke   2  Stark.  241 

tr  Cohen   1  Stark.  516 

o  — — 1  Stark.  511 

0  Cole  ....  Peake,  217  &  1  Esp.  169 

— —  V 3  Campb.  371 

o  Cotton 3  Campb.  444 

— -— tr  Crespigny 1  Esp.  280 

—  V  Cross 3Campb.  224 

—  V  Crosley 2  Esp.  526 

^         9  Cnmden 2  Campb.    89 

—  «  Cutler 1  Stark.  354 

— .  «  Dalby Peake,     12 

«»—  9  Davis •   . .  4  Campb.     48 

— —  V  Davey 5  fiip.  217 

V  De  Faria Peake,  104 

9  Dixon 4  Campb.     12 

—  rDoran 1  Esp.  127 

V  Douglas 1  Campb.  212 

—  vDowlin Peake,  170 

—  o  Doyle 1  Esp.  125 

—  ©Dyson 1  Start  246 

—  V  Eardisland 2  Campb.  494 

V  Ecclesfiekl,  Inhab.  of,   1  Stark.  393 

V  Eden 1  Esp.    97 

—  t>  Fisher 2  Campb.  563 

——«  Gardner 2  CampU  513 

vOash 1  Stark.  441 

— -rGiUann 1  fisp.  285 


t^  Great  Canfield 


6  Esp.  136 
Nn 


Titlet  tod  PUciti.  PMiffe. 

5  Variance,  28  .  .*. # . .  303 

^Perjury,  21 .*.  232 

(Officer,  24   217 

^Statutes,36 , 279 

^Witness,  117   329 

Nuisance,  7,  8   •• 213 

Evidence,  328   142 

Bail,9 , 47 

J  Physician,  11 234 

(  Variance,  64 305 

Evidence,  131 128 

VacaaBce»46 304 

Evidence,  169-70 131 

Witness,  224 336 

Misdemeanor,  40-1 211 

Misdemeanor,  43 •  211 

Perjury,  2 » 231 

Abatement,  1  • « 1 

Statutes,  37   279 

Witness,  118 329 

Misdemeanor,  11 209 

C  Evidence,  133    128 

)Nuisance,32 ..^.  215 

Perjury,l 231 

Nuisance,  17 •  •  214 

C  Attorney,  44 45 

>Evidence,87 125 

Misdemeanor,  6 208 

Pfeitent,  5 , 226 

Witness,  177   333 

Statutes,  64 281 

Nuisance,  1 213 

Witness,  178   339 

Misdemeanor,  7 •  •  208 

Felony,  18 148 

Evidence,  312    140 

Misdemeanor,  18-9, 21  . . .  209 

Variance,  47-8 304 

Perjury,  18 232 

Costs,  1,2   104 

Felony,  21    148 

Nuisance,  29, 30 215 

Nuisance,  26 215 

C  Perjury,  8,  20 231-2 

>  Witness,  183 333 

Libel,  4,5    197 

C  Misdemeanor,  36 211 

^Estoppel,  10 118 

^Evidence,  71 124 

Misdemeanor,  14 209 

Misdemeanor,  17 209 

Witness,  215   335 

Variance,8 301 

Nuisance,  22 214 

Variance,  77 307 


NAMES  OF  CASES  ANALYZED. 


RepoitMB* 

Rex  V  Hamlyn 4  Campb.  379 

—  V  Hammenmithy  Inhab.  of, 

1  Starlu  357 

—  V  HammoiKi  Page  •  •  2  Esp.  650, 

&  6  Esp.     86 

V  Hammond  &  Webb. ...  2  Esp,  719 

■  V  Hawkins Peake,      8 

V  Hill 1  Stark.  359 

V  Honlditch  , 1  Stark.     63 

V  Howe  , 1  Campb.  461, 

&  6  Esp.  124 

V  Hube   Peake,  132 

— —  V  Hacks 1  Stark.  521 

V 1  Stark.  523 

—  V  Jackson 3  Campb.  370 

V  Jones  2  Campb.  131,  3  Campb.  230 


Peake, 
Peake, 


37 

38 

28 


—  V  Kelly   3  Esp. 

' V  Lafone 5  Esp.  155 

*-—  V  Lambert    2  Campb.  398 

V  Lawson 3  Esp.  262 

——©Lee 5  Esp.  123 

V  Leefe 2  Campb.  134 

' V  Lewis 4  Esp.  225 

1?  Lloyd   4  Esp.  200 

— 17— —   1  Campb.  261 

'— —  V  Locker   5  Esp.  107 

V  M'Carther Peake,  155 

V  Martin 2  Campb.  100 


2  Campb.  268 
.  Holt,  593,  2  Stark.  205 


•  V  Meade 
V  Meyer MSS. 

-  V  Milton 3  Esp. 

•  V  Mitchell MSS. 

-  V  Mtmton 1  Esp. 

•  V  Neville Peake, 


200 


62 

91 

^  V  Page  .  - .  -2  Esp.  650  &  6  Esp.    83 

V  Inhab,  of  St.  Pancras  . .  Peake,  219 

— — » V  Pearce Peake,     75 

. V  Pepys Peake,  138 

' V  Plestow 1  Campb.  494 

—  V  Pollman   2  Campb.  229 


Titles  and  Pladta.  Page. 

Misdemeanor,  16 209 

Toll,2    288 

Nuisance,  23 214 

Witness,  119   329 

Evidence,  20-1-2 120 
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Bankrupt,65 53 

Action,  21 3 

Pleading,  12,  73 235-45 

Conditions  precedent,  5, 6.  103 

Foreign  judgments,  8  ....  150 

Tender,3   284 

J  Evidence,  318 141 

<  Witness,  235   337 

Statutes,  33    278 

J  Trover,  23 293 

i  Variance,  9,  10   301 

Pleading,  51 237 

Evidence,  256 137 

Misnomer,  3  ••••. 212 

Master  and  servant,  8  .  •  •  •  207 

Statutes,  22 278 

Vendor  and  purchaser,  79.  315 

Evidence,  311 140 

Stoppage  in  transitu,  23  . .  283 

Vendor  and  purchaser,  24.  311 

Ejectment,  28-9 115 

< Carriers,  16 100 

I  Variance,  90 308 

Action  on  the  case,  49.  •  •  •  12 

C  Assumpsit,  Appendix  ....  345 

^  Debtor  and  creditor,      ..•  350 

Attorney,  16 43 

Pleading,  36-7 236 

Variance,  97-8 305 

Limitation  of  actions,  15-6.  203 

Evidence,  283 138 

Action,  55   6 

Partners,  24 221 

J  Parliament,  1,2 218 

<Bond,  1 97 

Frauds,  statute  of,  14  ... .  132 

Tender,  1 284 

Statutes,  28 278 

Frauds,  statute  of,  15  ...  •  152 

Bankrupt,  200   64 

Lien,  2,  7 201 

Infancy,  17,18 159 

Limitation  of  actions,  7  ••  202 

Legacy,2 194 

BUlsandnotes,  112  •....    79 

Evidence,  115 127 

Landlord  and  tenant,  42.  •  191 
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Saufe,  Mitchell  r 4  Campb.  298 

Scammell «  Willett 3  Esp.     29 

Scandover  w  Wame 2  Campb.  270 

Scarlett,  Rusby  « 5  Esp.    76 

Seamen  «  Castell 1  Esp.  270 

Schneider,  Boehtlink  t^  •  *  •  3  Esp.  58, 

3  Campb.  167 

Sckmidt^Traubv MSS. 

Schondler  ©  Wace 1  Campb.  487 

Scholes,  Blackburn  v 2  Campb.  341 

Scholey,  Gwyllim « SEsp.  100 

■  V  Ramsbottom  .  •  • .  2  Campb.  4S5 

■  V  Walsby Peake,    24 

,Pennt>  5  Esp.  243 

Schneider,  Benson  o Holt,  416 

'  &  Huny  V  Royal  Ex- 

change Ass.  Comp.  ••••..  3  Esp.    28 
Schroder  v  Vaux   ....••.  3  Campb.  84,  n. 

Schoole,  Rex  v Peake,  112 

Scoolt,  Reddie  t) Peake,  240 

Scoones,  Garland  v   2  Esp.  648 

Scot,  Anderson  « 1  Campb.  235,  n. 

ScoUsBexv MSS. 

Scott, Sir W.Beaurain,gent.v  3  Campb.  388 

»  Clare 3  Campb.  236 

,  Duncan  v 1  Campb.  100 

— -— ,  Fish  V Peake,  135 

^,Gibbonr   2  Stark.  286 

—.,  Gregg  &  another  t? Holt,  129 

~— «LaTa Peake,  226 


— ^t^Lifford 1  Campb.  246 


V  M'Intosh 2  Campb.  238 

,  Maydhew  v 3  Campb.  205 

,  Pollard  tr  Peake,     18 

»  Scott 2  Stark.  438 

,  Ward  V 3  Campb.  284 

,  Warwick  v 4  Campb.    62 

Scougall,  Hayward  r  ......  2  Campb.    56 

Scrape,  King  v 1  Esp.  432 

Sculthorpe,  Mines  v  2  Campb.  215 

Sebag  »  Abitbol 1  Stark.    79 

Go 
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Non-residence,  1   213 

C  Variance,  14 302 

<  Misnomer,  1 212 

CBaiI,l 47 

Agent,  62 20 

Master  and  servant,  5  . .  • .  207 

(  Frauds,  statute  of,  4 190 

C  Stoppage  in  transitu,  10  . .  282 

Foreign  attachment,  Appen.  350 

Bankrupt,  123   58 

<  Practice,  16,  19,  20 241 

<Agent,83 22 

Evidence,  261 137 

Agent,  17 17 

S  Bills  and  notes,  2, 321 . .  71,  95 

<  Stamps,  35, 56 274-5 

Evidence,  257 137 

Sbip,39 261 

S  Insurance,  62..... 169 

Insurance,  11 165 

Perjury,  14 231 

Action  onthe  case,  22. •••  10 

Evidence,  40 122 

(  Frauds,  statute  of,  13  ... .  152 

I  Vendor  &  purchaser,  18-9.  310 

Witness,  249   337 

C  Ecclesiastical  courts,  1  ...  113 

V  Evidence,  67 123 

C  Action,  28 4 

Insolvents,  5 161 

J  Bills  and  notes,  292 93 

i  Evidence,  61-2,  233.   123,  135 

Action  on  the  case,  50. . .  •  12 

Bills  and  notes,  299 84 

Insurance,  20-3 165 

Action  on  the  case,  75 ... .  14 
'  Bills  &  notes,  51,  195.     74, 85 

i  Assumpsit,  105    • .  42 

'Witness,  67,  102,  207. 

325-8  335 

^Pleading,  41-2 237 

Action,  59   6 

Insurance,  185 178 

J  Witness,  153   331 

^Evidence,  93    125 

Ship,  126 268 

TiUe,  1  288 

Insurance,  109 172 

Vendor  and  purchaser,  11.  310 

Assumpsit,  92 41 

J  Action,  62 6 

I  Agreement,  26  ....*..... .  27 

Bills  and  notes,  153 82 
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Seaborn,  Welsh  r I  Stark.  474 

Searle,  Clarke  y  .  •  • 1  Esp.    25 

V  Reeves  2  Esp.  598 

9  Stranger  V   1  Esp.    14 

SfBddontjTutop  i  Esp.  401 

$edd6ns  v  Stratford  • Pea1^e»  215 

Sedley  v  Sutherland   3  Esp.  202 

V  Arboijio   ^  Ei^  174 

Sefton,  lli^er's assi^ees v  ••  2  Stark.  274 

$elby,  Cobl^^ 6  Esp.  103 

,  Colson  V 1  Esp.  452 

Selway,  Foulkes  v 3  Esp.  236 

Senior  v  Arinytage Holt,  197 

Se^ani,  Balcetii  v Peake,  142 

Sermon,  Rex,  on  the  prosec^tiop  of, 

V  Lord  Abbgdon   1  Esp.  226 

Severin  v  Keppell   •  • .  • 4  Esp.  156 

Sewaird,  Atiins  v    MSS. 

I?^well,  Head  r Holt,  363 

Sbadbolt,  tWe  V 1  Campb.  427 

S)u)dforth  «  Higgin 3  Campb.  385 

Sbaftbe,  Uveck  o   ...3  Esp.  468 

Sfaarland,  Aitcheson  v I  Esp.  292 

Shari),  Arden  v    .....?  Esp.  524 

Shi^,Burgon» 2  C^mpb.  529 

Shaw,  Bran  v 1  Stark.  319 

,Bell»  Holt,  293 

— —  vFarauhar  MSS. 

vMarkham  Peake,  165 

— — «,  Metcalfe  v • . .  •  3  pampb.     22 

,  Wa^ettr 3  Campb.  316 

—  V  Whiteman IVeake,    29 

— — ,  Williams  v  . .  * *  1  Esp.    93 

Shears  v  I^ons 2  StarL  317 

Sbeddon^  Mackenzie  v 2  Cappb.  431 

Shedden,RidsdaTe' Mothers  p.  4  Campb.  107 
Shee,'Crowder  v 1  Campb.  437 

— — ,  Dickinson  9  . , 4  Esp.    68 

^,Hibbertp 1  Campb.  113 

- — ^,Hofi;anr........ 2  Esp.  522 

,  Williams  «•.•..•..  3  Campb.  469 

Sheil,  Brady  r    1  Campb,  147 

Sheidrich  v  Abery 1  Esp.    55 

Sheeb  V  Dfevies 4  Ca^pb.  1  T& 

Shepherd  c  Chewt^  ••....!  Campb.  274 
— : — ^— pCii^^., iStart  454 
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Frauds,  statute,  of,  10.  • .  *  152 

Evidence,  158-72 130-1 

Action,  8 • .  •  •      2 

Bills  and  notes,  55 75t 

^Trespass,  7,  10.... 289 

I  Attorney:  50 45 

Statutes,  10,  11 277 

5  Bankrupt,  Appendix  •  •  •  •  •  347 
^Witness, 27   .:...-.....  323 

Tithes,  5 ...: 228 

(  Abatement,  5 1 

^Practice,  13 241 

Evidence,  213 134 

Evidence,  203 ...'.  133 

Evidence,  174 Ul 

(  Parliament,  9 219 

iLibel,39 ••.•.:.::  197 

Trover,  ^9   294 

(Bankn]pt,181 62 

^Witness,  201    334 

Bills  tod  notes,  127 80 

Agreement,  49 28 

Conditions  precedent,  4  •  •  103 

(  Action,  43 5 

^PWne»,  7^ •  224 

Stamps,  47 274 

Partners,  4r:.:........  222 

Agent.  106  ••• 2^ 

5 Deed,  Appendix 350 

>Trovcr,  14 293 

Set-off,  16 253 

Variance,  8 301 
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Baron  and  feme,  50  ....  •     69 

tCdsts,  13. 105 

>  Practice,  91... 246 

Cpieading, 43 •;:;:;.....:  237 

I  Assumpsit,  106 42 

Trover,  28 2SG|. 

Action  on  the  case,  Appen.  344 

Insurance,  68 169 

Insurance,  110 172 

Attorney,  50 43 

STender,  12  ....: 285 

^Witness,  241   337 

.  Vendor  and  purchase^,  76,  314. 
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durance,  138  ....••...  175 

Insolvents,  19 163 
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Action,  87    8. 

Insurance,  212 J  180 
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ifehepherd  t  Hall 3  Campb.  180 

4 : — ^dMaokoill 3  C^mpb.  326 

jfeheriffe  Cadell... .;........  2  Esp.  617 

;  t^  Pbtts  .  • . . ; 5  Esp.    Sf6 

Shen^ood,  Lawsbn  i 1  StaA.  314 

Shew  «  Thompson ; Holt,  159 

Sh«win»  Doe  dL  Pitt  t) 3  Campb.  134 

Shifiher,  Wright  ii 2  Campb.  247 

Shipley  v  Hammond *  •  •  •  5  Etfp.  1 14 

^Inppey  v  Derrison • .  5  Esp.  Idf 

Shirley;  Ellis  f9 ; ;  •  3  Campb.  424 

— ^ — ^, Inmm t^  :...  1  Stafk.  185 

€  Newman 1  Etp.  266 

— ^-i— ,  Thompiion  t  ......;.  1  Esp.  31 

Shoolbred,  M«Master$  o  •;...•  1  Esp.  237 

Shore,  Ansoombe  v  * 1  Campb.  285 


Shore,  James  tr  •  • 1  Stark.  426     ]t 

r f V. ......... .\  1  Stark.  428 

Short,  Champions  .•.;...  1  Campb.    53 

.: «  Edwards 1  Esp.  374 

Shorter, 'Drake «.... ..4  Esp.  165 

l^ttifLewis ...5E8p.  128 

Shuttleworth,-  Qddie  fi>  .  • . .  1  Campb.     70 


■    ■  V  Stephens  ...  1  Campb.  407 

Sidaways  V  Todd  2  Stark.  400 

Sideways  v  Dyson  • ; 2  Stark.    49 

Sidford  r  Cbambere 1  Stark.  326 

Siffkin,  Boydv 2  Campb.  326 

.  V  Walker  2  Campb. 


S^;ard 9  Roberts 3Esp.  743 

Sikes  V  Marshal   2  Esp.  705 

Silk,-  Fanlder  f> 3  Campb.  126 

vOsbom..... 1  Esp.  140 

Sill,  i&oardman  o  1  Campb.  410,  n. 

Silb  V  Lein^  4  Campb.     81 

"^ — ,  WilHams  v  2  Campb.  519 

Stiveriock,'  Evans  v Peake,    21 

Simmes,  Smith  t? 1  Esp.  330 

Simmonds  9  Knight 3  Campb.  251 

Shompos,  AJdrich ly  .......^  1  Stark.  214 

vlsnttif^... 2StaVk.  356 
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7  Assumpsit,  95 .' .     41 

^Statutes,  18 277 

Baron  and  feme,  42 63 

i  Evidence,  108  ......... .  126 

^  Ship,  9 259 

(  Trover,  2 292 

Insurfttice,  140,  213...  175-80 
Bills  and  notes.  Appendix.  349 

Bankrupt, 22  ;;. 50 

5  Covenant,  5 106 

^  IrisfifranCe,  263 153 

Insurance,  100 .172 

JTithes,  1,2   ..., 288 

^Ihter^2,  3 184 

Frandd,  6tatuf e of,  1  .....  1^1 

BSarikrupt,  151 :     60 

Assutxipsiit,  35 36 

Landlord  and  tenant,  66»7.  193 

Trover,22 293 

Insurance,  203-9    ....  179-81 

Distress,  14,  15 112 

Witness,  150  ;.. 331 

Vendor i  purchaser,  6,  SK 

809-15 

Variance,  53    305 

Vendor  &  purchaser,  1,2.  309 

Practice,  7   240 

Trover,30 294 

Penal  acUoh,  28 228 

Vari^ce,  103-4 309 

5  Bills  and  notes,  278 73 

^Witness,  104 35^8 

Wharfinger.  1,  2,  3 320 

Practice,  57 244 

Bills  and  notes,  305 94 

5  Vendor  aiid  purchaser,  10.  310 

^Variance,  86 307 

Bills  and  notes,  12 72 

Ship,  136-41 268-9 

Evident^,  117 127 

Witness,  55,  95 325-7 

D6ed,9 109 

Pleading,  23 236 

Evidence,  314 142 

Bankrupt,  184 63 

eTiV)Velr,  3e 294 

^ti6n,21 201 

Assumpsit,  64 38 

Covenant,  18  107 

Witness,  124   329 

Evidence,  249 136 

Batrikrtfpt,  104 56 

$Wito^,  206   335 

^Ship,  127 268 

Partners,  79 225 
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Simmons  v  Keating 2  Stark.  426 

-,  Lazapts  v MSS. 

V  Wilmot .3  Esp.     91 

Simpkin,  Gillan  i? 4  Campb.  241 

Simpson  v  Bliss Holt,  273 

,  Cowen  V 1  Esp.  290 

,  Fleming  v 1  Campb.  40,  n. 

V  Hill 1  Esp.  431 

>  Lovell  V  3  Esp.  153 

'         V  Robertson ,  1  Esp.     17 

'  »  Swan 3  Campb.  291 

-^ ,  Thorntons Holt,  164 

Sims  V  Kitchen 5  Esp,  45 

— -,  Wiltshire  v 1  Campb.  258 

Singlieton  v  Butler  3  Esp.  215 

Sintzenick  t  Lacas 1  Esp.    43 

Siordet  v  Brbdie  3  Campb.  253 

SkeyvVoyce 3  Campb.  365 

Skinner,  Rexr 5  iip.  219 

Skipwith,  Duncan  v   2  Campb.  68 

Skrine  «  Elmore 2  Campb.  407 

Slack  V  Brander •  •  •  •  •  ]  £sp.    42 

o  Buchannan Peake,      5 

Sladc,  Jendwine  o 2  Esp.  572 

— ,  Postlethwaite  t^  •••••.. .  3  Esp.  226 

— — ,  Warwick  v  3  Campb.  127 

Slaughter,  Morgan  v 1  &p.      8 

Slee,  Dunn  v Holt,  399 

Slipper  V  Stidstone ', . .  1  Esp. 

Slodden,  Hartshorn  v 4  Esp. 

Sloman  v  Heme 2  Esp. 

SlypEdgley   6  Esp. 

Small,  Fmucane  V 1  Esp. 

,  Kelly  t> 2Esp.  716 

»  Wish  V 1  Campb.  33 1 ,  «. 

Smallpiece,  Artaza  v I  Esp.    23 

Smallwood,  Croft  t> 1  Esp.  121 

Smedley  0  Roberts 2  C^mpL 

Smith,  Alciator  © 3  Campb. 

,  Baynes  v 1  &p. 

V  Beadnell  1  Campb. 

V  Bellamy 2  Stark. 

— — ,  Bland,  Doe  d.  c  ....  2  Stark. 

,  Black  V Peake, 

DBoltoii Holt, 

•~— -  V  Bowles  • 2  Esp. 
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Agreement,  Appendix. .  • .  345 

Action,  34   4 

<  Partners,  1    226 

^Tender,5 284 

Ship,  71   264 

(  Assumpsit,  94 41 

^Gaming,  10 156 

Action  on  the  case,  76.  ..•     14 

Bills  and  notes,  58 75 

Imprisonment,  2  ....... .  157 

Penal  action,  31   228 

Parent  and  chiki,  2 218 

^  Assumpsit,  74 39 

iAgent,  20 17 

Agreement,  16.  • .  • 26 

Practice,  40 243 

Agent,  78 21 

Bankrupt,  155 60  . 

^Action,  83 8 

^Evidence,  2 119 

Ship,  73.4 264 

Practice,  59,  60 244 

Nuisance,  20-1 214 

Agent,14   17 

Stamps,  39,40  .........  274 

Warran^,  19  .........  319 

Officer,  25 217 

Process,  1 248 

Evidence,  216. 134 

Evidence,  221 134 

<Warranty,2  317 

I  Action  on  the  case,  85. . . .     14 

Officer,  18 217 

Insurance,  247 182 

Landlord  and  tenant,  11 .  •  188 

C  Assumpsit,  40-6 •     37 

^Surety,  2,3 284 

(Witness,  9  322 

Set-off,  1,2  251 

Bankrupt,  156 60 

Witness,  26 323 

Action,  41 5 

Bailment,  7 48 

Witness,  15   322 

Partners,  7   220 

Ship,  55 262 

Frauds,  statute  of,  26  ... .  154 

Usury,  13 298 

Alien,6 29 

Distress,  2 112 

Witness,  78,  227. . . .  326,  336 
Bills  and  notes,  326-7-8 . .     95 

Ejectment,  24 115 

Tender,  10,11 285 

Statutes,  19 .^...  278 

Stoppage  in  transitu,  2,  3.  282 
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Smith*  Bulkley  « 2  Esp.  697 

■  ©  Carey 3  Campb.  461 

■  V  Chambera 4  l^p.  164 

V  Clarke Peake,  225  & 

1  Esp.  180 
■'  V  Company  of  Armour- 
ers   •  Peake»  148 

,  Davies  v 4  Esp.    36 

,  De  Graveso 2  Campb.  533 

■  ■,  DeBerkomv 1  Esp.    29 

,  Dudley  v 1  Campb.  167 

,  Duffinv  Peake,  108 

I         V  Fuge   3  Campb.  456 

yGoss  1  Campb.  282 


-,Grey  ».... 1  Campb.  387 


-» Ibnkey  t; Peake,  42,  n. 

-,  Haoson  v 1  Campb.  196 

-rHarri?   2  Stark.    47 

-vHpme Holt,  643 

-,  Huxham  v 2  Campb.     19 

•  V  Jameson 1  Esp.  114 

and  Peake,  213 

- 1  Kelby  or  Kelly  . .  Peake,  25 

and  4  Esp.  249 

-  V  Kendal. 1  Esp.  231 

-  e  Knox   3  Esp.    46 

->  Lewis  o  .......  • Holt,    27 

-  V  Lvon 3  Campb.  465 

-  V  liijacdonald  ••••.••••  3  Esp.      7 

-,  May  V 1  Esp.  283 

•,  Momprivatt  t^   •  •  •  •  2  Campb.  175 

-,  Mossv 1  Campb.  489 

-  V  Mullett 2  Campb.  208 

*,  Newbyp ...2  Esp.  539, ». 

.,  Okellp 1  Stark.  107 

-  V  Pickering Peake,    50 

«  V  Pickering  •  •  •  •  Esp.  D.  N.P.    40 

-,  Pitt  r 3  Campb.    33 

-,  Poole  0 Holt,  144 

-  qui  tam  v  Prager 2  Esp.  485 

-,  Prosser  v Holt,  442 

-  V  Raleigh 2  Campb.  515 

->,  Rees  t^  2  Stark.    31 

-,  Rexv 1  Stark.  242 
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Defamation,  13, 14 110 

Wtness,  143   330 

Bills  and  notes,  84 77 

Penal  action,  1  226 

Limitation  of  actions,  23..  203 
Action  on  the  case,  79  . . .     14 

PartuersJO 220 

^Carriers,  10, 11   100 

I  Action  on  the  case,  62. . .  •     13 

.    Witness,  22  322 

Ship,  101 266 

Stoppage  in  transitu,  11..  282 

^Sheriff,  45   258 

|TrespasB,22 290 

Stamps,  38. 274 

I  Vendor  and  purchaser,  29> 

'         30-1 311 

Ejectment,  18 114 

Actiononthecase,  83....     14 

Carriers,  43. 102 

.  FoYeignatt|u:hment,3,5. 149-50 
'Tender,  22  ............  286 

(  Variance,  66 306 

!  Bankrupt,  126,  132 58 

Stamps,  33-4 273 

;  Bills  k  notes,  11, 157, 274. 

72,83,92 
;  Bills  k  notes,  141,  265, 

86-7 81,91-2 

Action,  29   4 

Eyidence,266 137 

Action  on  the  case,  56.  •  •  •     12 

;Partners,65 ».  224 

•Stamps,  15 272 

;Pleading,  56 238 

)  Trespass,  29 291 

Bankrupt,  69 54 

Bills  and  notes,  196 86 

Bills  and  notes,  54 74 

Assumpsit,  15 35 

Bankrupt,  117 57 

Bankrupt,  174 62 

Agreement,  37 28 

Bills  and  notes,  338 96 

(Usury,  41   300 

^Witness,  184 333 

Bankrupt,  46 52 

Use  and  occupation,  16. .  •  296 

Practice,  113-4 248 

Evidence,  55-6 123 
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ISmitky  R»t)  ;•• « •  2 dtark.  2O69 

Holt,  614 

Rex  17 4  Esp.  109 

,  Richardson  v    .  •  •  •  ]  C&mpb.  277 

•■   ^ «  V  Rmnm^ns  •;....  1  Campb.      9 

'■-'^^^  V  Simmes 1  E^.  330 

*^*-^ — ,  Spencer  0  •••«»•  4  3  Campbb    10 


Titles  and  Fladta. 


Fife. 
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Teasdale,  Roberts  v Peake,  27 

Teasdall,  Rex  t?  3  Esp.  68 

Teed  v  Martin 4  Campb.  90 

Tempany  v  Bumand 4  Campb.  20 

Tempest  v  Chambers 1  Stark.  67 

Temple,  Milward  v   1  Campb.  375 

Tenant,  Struck  v Abbott,  L.  S.  196' 

Tenant's  assignee  v  Young    1  Campb.  439 

TerrytJ  Barker 2  Stark.  172 

Thacker,  Stevens  v    Peake,  187 

Thackray  v  Blackett 3  Campb.  164 

Thatcher,  Beal  v 3  Esp.  194 

Thelluson  t7  Bewick 1  Esp.     77 

— — —  V  Coppinger 3  Esp.  283 

'  V  Cosling  ,  i 4  Esp.  2G6 

V  Fletcher    1  Esp.     73 

Thorn,  Eajten  v    5  Esp.      6 


Titles  and  Placita.  Pt|re. 

Action  on  the  case,  71 ... .  13 

Evidence,  306 140 

Ship,  128 263 

Bankrupt,  75, 146-9. .  54-9, 60 

Libel,  29 196 

Baron  and  feme,  12 66 

Evidence,  228 135 

Foreign  attachment,  1,  3. .  149 

Witness,  187 333 

Arrest,  9 33 

Landlord  and  tenant,  68  . .  193 

Game,  8  155 

Ship,  56  ..; 263 

Infancy,  6 158 

Insurance,  192 178 


Set-off,  17    253 

J  Action,  57    ,     6 

I  Statutes,  4    276 

Ejectment,  8 114 

Evidence,  180 132 

Bills. and  notes,  245 89 

Bankrupt,  77-8,  111  ....  54-7 

Ship,  3 258 

Master  and  servant,  7  . . . .  207 

Action  on  the  case,  74 ... .  14 
Insurance,  179,  184  ... .  177-8 

Variance,  81-2 307 

i  Interest  of  money,  1    ....  184 

Witness,  1 70    332 

Imprisonment,  5    158 

Trespass,  1,  2 289 

Sheriff,  14    256 

^Officer,  26    217 

Debtor  and  creditor,  12. . .  108 

Bankrupt,  44-5    52 

Witness,  120   329 

Evidence,  323 141 

Variance,  91 308 

Variance,  36 303 

5  Witness,  284    34a 

>  Evidence,  305 140 

Ship,  81 264 

Trover,  37    294 

Action,  37 5 

Evidence,  307 140 

Bills  and  notes,  236-7 ....  88 

Action  on  the  case,  77...  •  14 

Insurance,  49 168 

Practice,  79    245 

Evidence,  69 124 

Insurance,  194 178 

Ship,  147-8-9 269 
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ReporUfs. 

Thomas  v  Ansley , 6  Esp.    80 

»  Clarke  2  Start  450 

©Day 4Esp.  262 

— — ,  Dunn  V MSS. 

V  Foyle 5  Esp.    88 

1  Nickson  v 1  Stark.     85 

.©Sandblack 1  Stark.  306 

,  V  Thomas 2  Campb.  647 

,  Williams  r 6  Esp.     18 

Thompsoa,  Arcangelo  t>  . . .  2  Campb.  620 
V  Bernard I  Campb.    48 


— fBirdc 1  Esp.  339 

— ,  Blackburn  »  . . . .  3  Campb.     61 

—  o  Bond 1  Campb.       4 

— ,  Campbell  v   1  Stark.  490 

■^,  Chandler  v  ....  3  Campb.     80 

—  V  Donaldson 3  Esp.    63 

—  V  Glover  MSS.  Guild- 

haU,  Dec.  1818. 
— f  Gorbam  o  ..••... .  Peake,    42 

—  V  Havelock 1  Campb.  527 

—  »  Inglis 3  Campb.  428 

—  t;  Maberly 2  Campb.  573 

— ,  Mallett© 5  Esp.  178 

—  V  Mendham 1  Starlu  316 


u  Miles '. 1  Esp.  184 


—  V  Morgan   3  Campb.  101 

-^,  Muller  V   2  Campb.  610 

— ,  Nichol  V 1  Campb.  52,  n. 

—  V  Osbom 2  Stark.     98 

—  V  Shirley 1  Esp.    31 

—  V  Wagner 4  Campb.  335 

—s  Whitwell  V 1  Esp.  68,  72 

Wyattt) I  Esp.  252 

Thomson,  Shew t> \.  Holt,  159 

— •  t>  Wilson 2  Stark.  379 

Ihome,  Bluck  v 4  Campb.  191 

Thornton,  Akers  v l  Esp.  414 

-»  Atkinson  v  . .  1  Campb.  559,  n. 

»Pick 4Esp.  270 

',  Dobbin  t7   6  Esp.     16 

9  Houstman  v Holt,  242 

-,  Bucks  V Holt,     30 

", ,Idlet^  ..., 


3  Campb.  274 

— —  &  others  v  Lance  & 

^^^e« 4Campb.  231 


Titlet  and  Pladta.  Pifr. 

Evidence,  19 128 

Ship,  31-2^ 260 

Bailment,8 40 

Practice,  17  241 

Insurance,  41  •  • 167 

W^iliiess,  172 332 

Action  on  the  case,  49. .  •  •  12 

Landlord  and  tenant,  84  • «  194 

Bills  and  notes,  74-5  ....  76 
Insurance,  189,234  ...  178-81 

De&mation,5  « •••  111 

(  Insurance,  239 182 

<  Witness,  168 332 

Insurance,  19 165 

Frauds,  statute  of,  31  .  •  • .  154 

Ship,  58, 110-11 263-6 

Action  on  the  case,  93  •  •  •  •  15 

J  Evidence,  37    122 

i  Insurance,  61,  222^.  16^,  181 

>  Bills  and  notes,  275-6. ...     92 

Partners,  51   223 

Agent,  12,13 17 

Covenant,  7 Hid 

Landlord  and  tenant,  76..  193 

Bills  and  notes,  143 81 

Evidence,  112-13 •*  126 

/•Pleading,  8 235 

\  Vendor  and  purchaser,  39, 

-<         40,89 311-15 

iWarranty,  23 219 

(.Witness,  278   339 

Bills  and  notes,  346. .  • . , .     97 
Insurance,  13, 14,  94, 165,  171 

Interest,  12,  13 184 

Limitation  of  actions,  23.  •  203 

Trover,  22   293 

Ship,  89 265 

J  Bankrupt,  30,  125, 165. 

I  51,  58, 61 

Rivers,  2 250 

•  Bankrupt,  22 59 

Frauds,  statute  of,  5 152 

Bankrupt,  105 56 

Insurance,  240 ^  •  18^ 

CCosts,52   ..,  105 

<  Assumpsit,  108 42 

(Pleading,  34  .«w 236 

Bills  and  notes,  134 81 

Ship,  43,  78  26U4 

Insurance,  166-7 176-7 

Insurance,  47,  191    .*•  lfi7-78 

(  Agreement,  10 ••••    26 

i  Vendor  and  purchaser,  67.  314 

>  Instnranee,  155  4 .  •  • 176 
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Repovtenk 
4E8p.  180 
3  Esp.      4 


Thornton^  Martin  t^ 

'»        ■  ,  Moises  V 

— — ^—  V  Royal  AssuraAoe 

Company •  •  •  •  Peake,     25 

■  ■   '     .    ^  V  Simpson Holt,  104 

Thorogood  v  Clarke 2  Stark.  251 

V  Marsh 1  Gow,  105 

Thorpe,  Legge  v 2  Campb.  310 

■  .     ■>  Watts  V 1  Campb.  376 

Thoytes,  Macpherson  v Peake,     20 

ThrelkeW,  Watson u  2Esp.  637 

Thresh  v  Rake 1  Esp.    53 

Thwaites,  Pearce  v 3  £sp.  245 

— — —  V  Richardson •  Peake,  16 

Tidswell  v  Ankersteiji  ,•••«••  Peake,  151 

Tillotson,  Ejcparte )  Stark.  470 

Timbrel,  Weedon  v 1  £sp.  16 

Tindai,  Everett,  qui  tarn  p  •  •  • ,  5  Esp.  169 

Tindall,  Percbard  v 1  Esp.  3^ 

Tinkler,  Gleadon  v Holt,  586 

Tinson  v  Francis ]  Campb.     19 

Tipper,  Finnerty v •.....••  2  Campb.     72 

■     ■     ■,  Tabart  v I  Campb.  352 

Tippett,  Harris  « 2  Campb.  637 

Tobm,  D'Affuilar  r Holt,  185 

— -,  Robinson  v    I  Stark.  336 

Todd,  Maving  v   4  Campb.  225, 

1  Stark.     72 
— ^,  Sidaways  v 2  Stark.  400 

Tod,  Squire  V 1  Campb.  293 

Todhimter,  Parmeter  t^  ....  1  Campb.  541 

ToUett,  Jackson  v  2  Stark.    37 

ToUervey  v  Carter MSS. 

Tomlin,  Heam  v Peake,  192 

,  Richardson  p  ...••,..  1  Esp.  255 

Tomso  Powell  6  Esp.  40 

Tooke,  Bouniman  v 1  Campb.  377 

Topping,  Rich  v Peake  224  k 

1  Esp.  177 

,Toalmin,  Fitch  t> 1  Stark.     62 

■        V  In^lis # . . .  1  Campb.  421 

Touray,  Robinson  o    «  3  Campb.  160 

Toury,  Baker  V ,.,•  1  Stark.  436 

Toussainto  Hartop Holt,  335 

Touse,  Courtecn  «  *  •  • 1  Caniph.    43 

Towers,  Miller  v Peake,  102 


Titles  and  Pladta.  Ptft. 

(  Arbitrament,  2 31 

I  Evidence,  204 133 

Evidence,  110  126 

^  Evidence,  210 134 

;  Insurance,  225   181 

Agreement,  16 26 

DUls  and  notes,  96 78 

Carriers,  Appendix 350 

Bills  k  notes,  183,  227  •  •  84-7 

Bankrupt,  68   §4 

5  Bills  and  notes,  301 94 

^  Evidence,  173 131 

Baron  and  fenre,  51 •     69 

C  Pleading.  6 234 

/Variance,  23 •  302 

I  Evidence,  200 .133 

Bankrupt,  43  52 

Evidence,  286 139 

Insurance,  32 166 

Witness,5    321 

Action  on  the  case,  3  •  •  •  •  9 
Penal  action,  45, 52. •••«  230 

(Stamps,  58  •«.« 275 

^  Evidence,  252 137 

Ship,  24^  260 

Bills  and  notes,  99 78 

Libel,30^ 196-7 

Libel,  22-3-4  *^ 196 

Witness,  23B-9 337 

Insurance,  103-4,  48  ..,  172«5 

Variance,  93 308 

5 Carriers,  19,  20,  49.. •.  100-2 

^Wharfinger,  4 320 

Wharfinger,  1,  2,  3 320 

Vendor  &  purchaser,  63-4.  313 

Practice,3    240 

Ship,2,7,8 259 

Insurance,  199,  208  ••  179-^ 
Action  on  the  case,  66»*».  13 
Bankrupt,  Appendix  ....  346" 
Use  ana  occupatioo,  1.  •  ••  295 

Cost3,4. ..,.^  104 

Costs,  20 105 

Assumpsit,  109  ....«••••     42 

Attorney,  34 44 

Conditions  precedent,  1, 2.  103 

Action,86 B 

Witness,  100   327 

Usury,  39 306 

Pleading,59 238 

Insurance,  131 •••  176 

Insurance,  84-5  •.•••...  171 

Insurance,  54-5 168 

Bankrupt,  115 57 

Witness,  242   337 

Attorney,  18 >** 
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Rcporteit. 
Towles,  Laclouch  o  3  Esp.  114 

Townrow,  Battey  v    4  Campb.      5 

Townsend  v  Inglis Holt,  278 

.  V  Neale 2  Campb.  190 

Townson  v  Wilson 1  Campb.  396 

Trapp  V  Speannan 3  Esp.     57 

Trapaud,  Doe  d.  Clark  v 1  Stark.  281 

Traub  V  Sthmidt MSS. 

Travels,  Spear  v  • 4  Campb.  251 

Trecothick  v  Edmn 1  Stark.  468 

Trelawney  v  Colman 2  Stark.  191 

Tricker,  Whatley  v 1  Campb.  35 

Tritton,  Arbouin  v Holt,  408 

Trotter,  Davis  r  • .  3  Esp.  40,  8  T.  R.  475 

,  Habershon  t» 3  Esp.    38 

Trotman  v  Dunn   4  Campb.  211 

Tubbs,  Potter  v Esp.  D.  N.  P.     57 

Tuck  V  Ruggles  5  Esp.  237 

Tucker  v  Cracklin 2  Stark.  385 

Tuckington,  Pinhom  &  others  v 

3  Campb.  468 
TurveellvHeyman^  another  3  Campb.  298 

Tullock  V  Boyd Holt,  487 

Tunno,  Parkin  v 2  Campb.     59 

Tumbull,  Godfrey  v    1  Esp.  371 

Turner,  Brown  v 2  Esp.  631 

,  Clerk,  Salter  » . . . .  2  Campb.     87 

■  V  Davies 2  Esp.  478 

■  V  Eyles   5  Esp.      8 

'  ©Hulme 4  Esp.     11 

■   ■>  Nash  V  1  Esp.  217 

V  Phillips  Peake,  122 

■  V  Railton 2  Esp.  474 

— — — ,  Solomon  v 1  Stark.     51 

■  ■'   "■■  »  Turner ^.  1  Gow,     20 

Turrell  »  Collett 1  Esp.  320 

Tuson  V  Batting 3  Esp.  192 

Tute,  Cothay  v  3  Campb.  129 

Tutop,  geddon  v    1  Esp.  401 

Twemlow  v  Oswin 2  Campb.  *  85 

Twentyman  v  Hart 1  Stark.  366 

Twibill,  Cooper  v 3  Campb.  286 

TyecFynmore  3  Campb.  462 

t)Gwynne 2  Campb.  346 


Titles  and  Piadta.  Page. 

rEstoppel,  7 118, 

:  Trover,  4,  5,  6 292 

Statutes,53 280^ 

Trover,  34   294 

<  Action,  46 5 

(  Assumpsit,  17 35 

Bastards,  9,  11,  12 70 

Bills  and  notes,  32 73 

Ejectment,  11 114 

i  Foreign  attachment,    Ap« 

pendix 350 

\  Stoppage  in  transitu,  15  • .  283 

*  Vendor  and  purchaser,  25.  311 

Bills  and  notes,  169 84 

Action  on  the  case,  12. . .  •  9 

Bills  and  notes,  149 82 

Bankrupt,  166 61 

J  Bankrupt,  187 63 

^  ATTe8t,3 33 

Witness,  17 322 

Defamation,  11 Ill 

Bills  and  notes,  57 75 

Justices  of  the  peace,  11  ..  187 

Carriers,  53 102 

V  Interest  of  money,  6 184 

Execution,  12 * .  146 

Evidence.  240 136 

Insurance,  65,  145..  169,  175 

Partners,  53 223 

C  Bills  and  notes,  62 75 

?  Statutes,  29 278 

f  Stock,  3    281 

Misnomer,  3 212 

Assumpsit,  44. 37 

J  Escape,  6,7 117 

(  Variance,  74 306 

Usury,  17 298 

5  Covenant,  19 107 

^Estoppel,4 118 

Barrister,  2 69 

Witness,  25   323 

Billi  and  notes,  49 74 

5  Action  on  the  case,  Appen- 

<  dix 344 

Agent,  108 24 

Physician,  4 233 

Carriers,  33   101 

Action,  8 2 

Insurance,  165 176 

Ship,  120 267 

J  Agreement,  42 27 

(  Landlord  &  tenant,  6,7...  188 

Vendor  and  purchaser,  52.  313 

Bills  and  notes,  47 74 
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Reportecs. 

Tyler  v  Duke  of  Leeds 2  Stark.  21 8 

,  Walsh  V 2  Stark.  288 

Trywhitt,  Baker  v 4  Campb.     27 

Tyson,  Hitchcock  » 2  Esp.  482,  n. 


Titles  and  Pladta.  P^e. 

Sheriff,  13,39,47-8.-  256-7-8 

Bills  and  notes,  52 74 

Witness,  116,  212  ... .  329-35 

Unfancy,24 159 

iPractice,21   242 


u. 

Uhde  V  Waters 3  Campb.     16 

Underbill,  Solomon  v 1  Campb.  229 

V  Watts 3  Esp.    56 

Underwood  v  Robinson  ....  4  Campb»  138 

UpfoldtjLeit   5  Esp.  100 

Upsdell  V  Stewart Peake,  193 

Usher  &  another  v  W.  Dauncey  & 
others • 


Insurance,  88  171 

J  Arrest,  6 33 

I  Practice,  80 245 

JOfficer,  1 216 

I  Evidence,  183 132 

Insurance,  202 179 

Felony,  2   147 

Agent,31   18 

\  Partners,  28,  36 221-2 


V. 

Vale,  Smith  v 2  Esp.  607 

,  Spurrier  c  1  Campb.  457 

Valentine  v  Vaughan »*  Peake,     7Q 

Valance  v  Dewar   1  Campb.  503 

Vanbatenberg,  Pfiel  v 2  Campb.  43U 

Vandyke,  Rawlins  w 3  Esp.  250-2 

Von  Esch,  Piesley  » 2  Esp.  604 

Van  Omeron  v  Dowick ....  2  Campb.  42-4 

Varden  t>  Parker 2  Esp.  710 

Vaughan  v  Davis ' 1  Esp.  257 

,  Dudley  v 1  Campb.  271 

©Martin 1  Esp.  440 

,  Sterling  v 2  Campb.  225 

,  Valentine  v   Peake,     7^ 

Vaux,  Baring  v 2  Campb.  541 

— ,  Harman  v. 3  Campb.  429 

,  Inelis  V 3  Campb.  437 

^  Schroder  v 3  Campb.  84,  n. 

Verelst,  Rex  t> 3  Campb.  432 

Vertue  v  Jewell 4  Campb.    31 

Vince,  Doe  d.  Kind  v 2  Campb.  256 

,  Watkinsu 2  Stark.  368 

Vincent  v  Horiock 1  Campb.  442 

Viner  i;  Cadell   3  Esp.     88 

,  Holmer  v • 1  Esp.  131 

Viney,  Neal  v 1  Campb.  471 


Practice,  24   <i  242 

Game,  9,  10,  11 155 

Bankrupt,  1    49 

Insurance,  124-5 174 

Bills  and  notes,  322-3 ....  95 

Baron  &  feme,  38,  40-4  • .  68 

Witness,  46-7-8 324 

Evidence,  74   124 

^Ship,  108 266 

*  Smuggling,  5 271 

Agent,  7 16 

Pleading,  47 237 

Bankrupt,  19,  21 50 

Witness,  245   337 

Insurance,  30-1    156 

Bankrupt,  1   49 

Insurance,  182 178 

Insurance,  54 168. 

Insurance,  60 169 

Insurance,  10 165 

\  Misdemeanor,  34-5 210 

Perjury,  14, 15 232 

Ship,  50 262 

Loppage  in  transitu,  24  •  •  283 

Landlord  and  tenant,  74  •  •  193 

\  Agent,  Appendix • .  344 

>  Stamps,  28 273 

'  BiUs  and  notes,  87, 257.  77,  90 

Bankrupt,  8, 118 49,  57 

Insolvents,  7,  8  ••..•••. .  161 
Vendor  &  purchaser,  3, 74. 

>  309-14 
\  Agreement,  7  •  25 
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Repoftttt* 
Viranyw  Waroe  ••.. 4  Eip,    47 

Visgeti^Ptescott 5  E«p.  184 

Voyce»Skeye« 3  Caropb.  365 

Vcmghton,  Moore  e 1  Stark.  487 


Tlties  and  Plidta.  Pifc. 

(  Arbitrament,  13  ••» 32 

(  Assumpsit,  3 •  • .  •    34 

Insurance,  178  ••«*••«••  177 

Practice,  59,  60 344 

Interest  of  money,  29  • .  • .  185 


w. 

Wace,  Schondler  v 1  Campb.  487 

Wackerbath  v  Masson  .  • .  •  3  Cam^b.  270 
Waddington  v  Francis 5  Eip.  182 

Wade  V  Beasley 4  Esp.      7 

— — ,  Grojan  v 2  Stark.  443 

,  Wood©  2  Stark.  167 

Wadesonttj  Smith  1  Stark.  324 

Wadswarik  v  HamAaw MSS. 

Waggett  V  Shaw 3  Campb.  316 

Wagner,  Thompson  v 4  Campb.  335 

Wain,  Bridge  v 1  Stark.  504 

,  Woodt) lEsp.  442 

Waithman,  Doe  d.  v  Miles  •  •  1  Stark.  181 

■  V  Wakefield  ....  1  Campb.  120 

Wake,  OdelU  3  Campb.  394 

Wakefield  »  Gall   Holt,  526 

m  Habberton  v  •  •  •  •  4  Campb.    58 

,  Waithman  v.  • .  •  1  Campb.  120 

Wakeman,  Laroche  v Pcake,  140 

Walatid,  see  Weyland 

Waldridge  v  Kennison 1  Esp.  143 

Walford,  Bridges  t? 1  Stark.  389,  n. 

I        V  Duchesse  de  Pienne. .  2  Esp.  554 

,  Rex  D 5  Esp.    62 

Walker  t>  Broadstock 1  Esp.  458 

\ — .V  Constable 2  Esp.  6.59 

t>  Dixon 2  Stark.  281 

111 


*,  Harrison  v «  Peake, 

*  V  liscarry  <  ^ 6  Esp» 


98 


«,  Maugham  v  •*.»..••  Peake,  163 

-,  Moore  v 4  Campb.  9,  tk 

-,  J.  Power  l^   ••••••  4  Campb.      8 


-,  Rawsonv  •••...••.  1  Stark.  361 

-,  Rexv  ...SCampb.  264 

-,  Siffkinv 2  Campb.  308 


Bankrupt,  123 58 

Agreement,  8 26 

Stamps,  23 273 

(Practice,  10 240 

^Stamps,  54 275 

Proctor,  1,  2 248 

Bond,  8   98 

Attorney,  23 43 

Witness,  Appendix 

5Costs,13 105 

^Practice,  91 246 

Ship,  89 265 

Warranty,  24 319 

Action  on  the  case,  78 ... .     14 

J  Partners,  57,  64,  82..  223-4^ 

(  Landlord  and  tenant,  43  • .  191 

Baron  and  feme,  47-8-9  • .    68 

Deed,  11 100 

Witness,  2 321 

Evidence,3,4 144 

Baron  and  feme,  47-8-9  • .    68 

(Bankrupt,  183  63 

?Ship,  10 259 

(Statutes,  49 280 

Evidence,  162,  223  •.«.  131-4 

Sheriff,  25 256 

Baron  and  feme,  24 67 

Felony,  7 147 

Evidence,  248   136 

(  Frauds,  statute  of,  8,  9  ..  152 

\  Assumpsit,  2    34 

Vendor  and  purchaser,  4.  309 

5  Assumpsit,  85 40 

^  Bankrupt,  109,  138 56-9 

'i  Annuity,  14.. • 31 

Bankrupt,  201  64 

Evidence,  272-3 138 

*  Penal  action,  54 230 

Usury,  36-7-8 300 

Limitation  of  actions,  15.  •  205 
]  Limitation  of  actions,  13, 

14,16,17 ^ 

\  Bills  and  notes,  71 76 

'  Evidence,  209 1^4 

Felony,  16   H8 
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'   V  Munkley 
*— .  V  Underwood 

V  Williams 

Eferth  v  Smith 
Evindon's  case 
Ewer  V  Moile 

V  Preston      Cat* 

Ewers  v  Benchkin 
JEyre  v  Woodfyn 


RepoitetB« 
1  B.  Moore,  332 

15  East,  7-10-12 

2  Bos.  &  Pul.  62 

Cow  p.  527 

Wightw.  78 

8  T.  R.  255 

6  T.  R.  500 

4  Taunt.  48 

1  Wits.  262 

-    7T.  R.  481 

2  M.  &  S.  278 

2Stra.  1143 

Yelv.  140-1 

Temp.  Hardw.  378 

1  Lntw.  231 

1  Anders.  277 


Titles  and  Placita.  ftige. 

Witness,  6o  -         325 
V  Bills  &  notes,  12,  250-K  72-90 

i  Partner,  32  221 
Bills  and  notes,  141-266.  8I-91 

Bankrupt,  194  64 

Practice,  8  240 

Bond,  6  98 

Costs,  9  104 

Infants,  6  16O 

Bills  and  notes,  22  72 

Witness,  168-71  332 

1  nsuraoce,  200  179 

Officer,  23  217 

Waste,  5  319 

Bankrupt,  71  54 

Bills  and  notes,  1 1  72 

Evidence,  6  144 


F. 


Tair  v  M«Iver 

Fairlie  9  Hastings 
Farmer,  Ravee  v 
■  V  Russel  1 

Farquhar,  Bart,  v  Morris 
Farr  v  Pearse 
Farrer  v  Granard 
Parrington  »  Lee 
Faucett  v  Gee 
Faulder  v  Silk  and  another 


Favenc  v  Bennett 
Fawcet  v  Beavres 

V  Christie 

Fayle  v  Bourdillon 
Fewer  Aguilar 
V  Wray 

Fen  V  Dlxe 

Fenn  v  Harrison 
Fenner  v  Mears 
Fentum  v  Pocock 
Ferrall  v  Shaen 
Field  V  Bellamy 
—  V  Curtis 
Fillis  V  Brittton 
Filimcr»Gott 

Finden,  ex  parte 

Fixday  v  Jowit 


16  East,  130-8 

10  Ves.  123 

4  T.  R.  146 
Bos.  &  Pul.  297 

7  T.  R.  124 
3  Madd.  74 

1  New.  Rep,  80 

1  Mod.  269 
3  Anst.  910 

iCol- 
linson,  390 

11  East,  36 
2  Lev.  63 

2  Bos.  &  Pal.  515 
^  3  Taunt.  546 
8  Taunt.  506 
3'East,93.  S.  C. 

2  Smith,  764 
I  Roll.  Abr.  58, 

1  Vin.  Abr.  469 

8  T.  Rt757 

2  Bla.  1269 

5  Taunt.  193 
1  Saund.  290 

Bull.  N.P.39 

2  Stra.  829 

Park,  250 

7  Bro.  C.  P.  70 

11  Ves.  405 

13  East,  6 


5  Debtor  and  creditor,  12       109 

Set  off,  9»  32  252-4 

Evidence,  300  140 

Action,  8  2 

Assumpsit,  91  41 

Bond, 1 1  98 

Physician,  10  233 

Baron  and  feme,  27  67 

Action,  59  6 

Insolvents,  12  I62 

^  Evidence,  334  142 

Agent,  75-83  21 

Action  i>n  the  case,  29  10 

Costs,  10  104 

Insurance,  8  16S 

Insurance,  36-"7  I67 

V  Stoppage  in  transitu,  2  *      282 

>  Pleading,  16  235 

3  Trespass,  13  29O 

Agent,  42-65  19-20 

Agreement,  22  26 

Bills  and  notes,  1 46  82 

Usury,  25  299 

Bankrupt,  44  52 

Witness,  6s  325 

Insurance,  1 19  173 

Evidence,  125  127 

C  Bankrupt,  121  57 

i  Lien,  3  199 

Infant,  9-10-11  159 


NAMES  OF  CASES  REFERRED  TO. 


Reporten. 
Fither  v  Bristow  Doogl.  215 

V  Lane  2  Bla.  834,  3  Wills.  297 

—  V  Mowbray  8  East,  330 

■■        V  Prosser  Cow  p.  2 1 8 

Fitch  V  Sutton  5  East,  230,  S.  C. 

1  Smith,  475 
Fitzgerald  v  Graves  5  Taunt.  342 

Flad  Oyen,  Case  of  the,  1  Rob. 

A.  R.  135-9,  40-4,  S.  C. 

8  T.  R.  270,  n. 
Fletcher  v  Lady  Sidley  2  Vern.  490 

Fletcher  v  Lee  EUeoborough 


Flewellin  v  Rave 

Flindtv  Waters 
Flint  V  LeMesurier 

Flower  v  Adam 

Flureau  v  Thomhill 

Folkington  v  Croft 
Fonereau  v  Bennett 
Foot  V  Coore 
Forbes  v  Aspinal 

■  ■        V  Cowic 
»Wale 

■  V  Wilson 
Forster  v  Christie 
—  V  Jurdison 
Fortr  Lee 
Forth  V  Stanton 
Forward  v  Pittard 
Foster  v  A  Hanson 
V  Bonner 


1  Bulst.  68 

15  East,  260 

Park, 

2  Taunt  314 

2  Bla.  1078 

3  Anst.  700 
3  Wils.  67 

2Bos.&Pul.  588 

13  East,  323 

Park/ 

1  Bla.  532 

Park,  299,  «• 

11  East,  205-7 

1 6  East,  i05 

3  Taunt.  381 
1  Saund.  210-11,  n. 

I  T.  R.  27 
2  T.  R.  479 
Cowp.  454-6 


,  Doe  d.  V  Williams      Cowp.  621-2 

V  Thackery  1  T.  R.  57,  ft. 

Fotherington  v  Greenwood        1  Stra.  129 
Fonbert  v  Turst  1  Brown,  P.  C.  129 

Fowk  9  Pinsake  2  Levinz,  153 

Fowler  v  Brown  1  Bac.  Abr.  400 

■       ■      V  Fowler  3  P.  Wms.  353-5 


Fox  V  Swann 

Foy  f)  Bell 
France  v  Kirwan 
Francis  v  Rucker 
Franco  v  Dubois 
Frank's  case 
Franklin,  v  Brownlow, 

V  Frith 

Frazer  v  Hopkins 


Sty.  482-3. 

3  Taunt.  493^ 

Park,  447 

Ambler,  67^-4 

2  Smith,  36 

Noy^s  Maxims,  l37 

Lord      J4Ves.  550 

3  Bro.  Cha.  Ca.  433 

2  Taunt.  5 


Titles  andPlacita.  Page. 
Action  onthecase,28-43«  10-11 

J  Foreign  attachment,  3  149 

Judgtnent,  8  150 

Infant,  5  158 

Practice,  58  244 

I  Insolvents,  12  l62 

Arbitrament,  13  32 

(insurance,  222  181 

Vendor  and  purchaser,  98.  3l6 

Set  off,  33-4  254 

r  Action,  36  5 

<  Agreement,  22  27 

t  Carriers,  14  100 

Alien,  4  29 

Insurance,  28  l66 

C  Agent,  99  29 

i  Action  on  the  case,  97  IS 

5  Assumpsit,  83  40 
Vendor  &  purchaser,  60-2.  313 

Landlord  and  tenant,  I.  188 

Practice,  1 15  248 

Infant,  1-2  l60 

Insurance,  29-64  166-8 

Insurance,  29  iGS 

Bond,  20  99 

Insurance,  48  168 

Insurance,  150-78  175-7 

Bills  &  notes,  234-5-70.  88-92 

Insurance,  123  174 

Agreement,  22  27 

Carriers,  23  101 

Bankrupt,.  133  5d 

Pleading,  1  234 

J  Landlord  and  tenant^  36      190 

Witness,  141  330 

Gaming,  12  156 

Witness,  191-  333 

"  Foreign  laws,  5  151 

Set  off,  3  251 
Limitationof  actions,  19      202 

Legacy,  3-4  194 

<  Covenant,  1 1  107 

<  Ejectment,  1  113 
Insurance,  227  181 
Insurance,  J 02  172 
Bill  and  notes,  258-9  90-1 
Bills  and  notes,  50.  74 
Executors,  I  145 
Bankrupt,  133  59 

5  Agent,  6  l6 

I  Interest  of  money,  1  .  184 

Ship,  20  l?60. 


NAMES  OF  CASES  REFERRED  Ta 


Fraaer  e  Bfarth 
FreeoMD  V  Bernard 

V  Hyett 

■  V  Fairlie 

Fremoult  v  Dedire 

French  v  Andrade 
■     9  Hunter  t) 

—  V  Patton 

Frenll  v  Ewebancke 

Frith  V  Gray 

Frontine  v  Frott 
Frumptou  V  Pepa 
Fry  V  Wood 

Fuller  V  Abbott 

wPreat 


Repoftcn* 

13  Battt  ^B 

1  Ld.  Rayra.  948 

1  Bla.  394 

3  Mertv.  44 

1  P.  Wms.  429-31 

6  T.  R.  582 

WiIle«,tf«0,ii. 

9  East,  351-7 

1  Roll.  Rep.  83 

4  T.  R.  56\ 

3  Boa.  k  Pul.  302 
2  Lev.  23 

Selw.  517 

4  Tauot.  105 

7  T.  R.  109 


Titkt  and  Fladta.  Bifa. 

Ship,  119  96Sr 

Pleadinf^,  40  236 

Set  off,  25  253 

Evidence,  1  144 

S  Evidence,  39  122 

C  Forei^  laws,  5  151 

Setoff,  2  251 

Action  on  the  case,  43  11 

(  Action,  4  2 

2  Stamps,  10  272 

Use  and  occupation,  3  295 

f  Variance,  13  302 

C  Venue,  2  3l8 

Evidence,  342  142 

Forei(|^n  attachment,  1  149 

Evidence,  142  129 

5  Interest  of  money,  28-30  198 

Taxes,  3  284 

Assumpsit,  48  37 


G. 


Gabbitt  f>  Cavendish  2  Aust.  547 

0«by  V  Wilu  Canal  Company 

3  M.  &  S.  580 
Gaminde  v  Pigou  4  Taunt.  246 

Cramraon  f>  B^erly  1  Moore,  &6^ 

Gandasequi,  Paterson  v  15  East,  62 

Gardiner  v  Bellingham  Hobart*  5 

■  V  Jadis  Sdw.  N.  P.  25 

Garland,  ex  parte  10  Ves*  1 10 

Gamons  v  Swift  1  Taunt  507-8 

Garron  v  Galbraith         Peake's  Evid.  223 
Gawen  v  Ludlow       cited  Fra.  Moore,  712 


Geddes  v  Pennington 
George  v  Claggett 

V  Lousley 

Gibbs  V  Cole 
Gibbons,  ex  parte 
Gibson  v  Hunter 
I  V  Macarthy 

:■  V  Wells 

Gienar  v  Meyer 
Gilbert  v  Sykes 

Giles  V  Edwards 

•— -  V  Perkins 
Gtlham  v  Stirrup 


2  Dow,  159 
7  T.  R.  359 

8  East,  13 
1  P.  Wros.  255 

I  Atk.  238 
2  H.  Bla.  28$ 
Cas.  Temp. 

Hard  w.  311 

1  N.  R.  290 

S«  C.  2  Smith,  667 

2  H;  Bla.  603 

16  East,  150 

7  T.  R  181 

9  East,  12 
Cas.  Temp. 

Hardw.  14«^ 


Practice,  39  24$ 

|Of!icer,  18  217 

Insurance,  254  183 

Insurance,  213  188 

Agent,  72  21 

Setoff,  3  251 

Action  on  the  case,  7  9 

Bankrupt,  8  49 

S  Evidence,  319  141 

l  Stamps,  29  273 

Insurance,  213  180 

Sheriff,  1  255 

Warranty,  16  318 

Set  off,  8  252 

Arbitrament,  13  32 

Literary  property,  6  205 

Bankrupt,  189  6S 

Bills  and  notes,  113  79 

^Evidence,  7  US 

{  Landlord  and  tenant,  33      190 

Ship,  156  278 

Gaming,  13  156 

j  Action,  65  7 

€  Assumpsit,  26  35 

Bankrupt,  110  S7 

( Insolvents,  ^  I6I 


NAMES  OF  CASSS  RBFISBRBD  TO. 


Gill  V  Daalop 


Gillett  V  Mawman 
Gladstone  v  Birley 
-I  V  King 

G  laser  v  Cowie 
Giassington  v  Rawlins 
Gtascock,  Dayrell  © 
Glyn  V  Baker 
*-^»  V  Bank  of  England 
Gdddard  v  Smith 


GoddoQ  V  Cox 

Godfrey  v  Furzo  3 

GWtii^  t>  GUI 
Godsal  V  Boldero 
Goff  v  Clinkard 
Ck>lding  V  Crowie 
— — —  V  Grace 
Goldschmidt  v  Whitmore 
Good  V  £Uiott 


RepoTten. 

7  Tannt.  «04, 

8  Marsh.  453 
1  Taunt,  137-40 
8  Meriv.  401 
1  M.  &  S.  35 
1  M.  6c  S.  53 
3  EaAt»  407 
Skinn.  413 
13  East,  509 
8  Ves.  42-3 
6  Mod.  861, 
S.C.  1  Salk.81,456 
B.N.P.  874 

3  P.  Wins.  185-6 

MSS. 

9  East,  72  9 

1  Wits.  888 

Bull.  N.  P.  14 

8  Bla.  749 

3  Taunt.  508 

3  T.  R.  693 


Titles  and  Pladta. 


Goodright  V  Davids 
►  V  Cordwent 


Coi?per,  803 

6  T.  R.  819 
Goodtitle  d.  Rivet  t^  Braham     4  T.  R. 

497-8 

d.  Jones  V  Jones         7  T.  R.  47 

V  Walter  4  Taunt.  67 1 

Goostrey  v  Mead  Gilb.  Evid.  79 

Gordon,  ex  parte  15  Ves.  386 


7  T.  R.  9 

8  East,  44S-9,  548 
8  T.  R.  507 

Gosling wWitherspoon.  3  Wms.Saund.  I,<. 


•  V  Harpur,  Esq* 

•  V  Secretan 

-  V  Wilkinson 


CSould  V  Barnes 

— — ^  V  Collyer,  gent. 
>  V  Robson 


Gonthwaite  v  Duckworth 
Gower,  Guy  v 

GrahamoPeat 

— — —  f>  Robertson 
— — —  V  Stamper 
Grammar  v  Nixon 
Grangers  Furlong 

Grant  V  Yaughan 
Grantham  t^  Hawley 


Page. 
165 


3  Taunt.  504 

1  Smith,  334 

8  East,  576 

18  East,  481 

8  Marsh.  873 

1  East,  844 

8  T.  R.  388 
8  Vern.  146 
1  Stra.  653 
8  W.  Bla. 

1873 

3  Burr.  1516 

Hob.  138 


>  Insurance,  14 

Set  off,  85 
Lien,  1 9 
Insurance,  193 
Insurance,  178 
Time,  4 

Frauds,  sUtute  of,  35 

Lien,  30 

Bond,  31 
)  Action  on  the  case,  37 
J  Variance,  3 1 

Debtor  and  creditor,  8 
(Bankrupt,  113 
^Carriers,  14 

Officer,  26 

Practice,  19.  33-3 

Bailment,  8-9 

Action  on  the  case,  56 

Costs,  10 

Insurance,  179 

Gaming,  13 

4  Covenant,  11 
i  Ejectment,  1 

Limitation  of  actions,  77*8.  193 
r  Evidence,  158-l6l-l6S- 

1  169-170 
Ejectment.  14 
Variance,  13 
Bills  and  notes,  173 

C  Bills  and  notes,  350 
i  Partners,  38 
c  Action,  71 
i  Trover,  1 

Evidence,  145-50 

Bankrupt,  39 

5  Limitation  of  actions,  11 

2  Tender,  31 
r  Abatement,  14 
i  Misnomer,  5 
(Witness,  187 

Inferior  courts,  6 

Bills  and  notes,  366 

Witness,  137 

Assumpsit,  37 
)  Pleading,  46 
€  Trespass,  30 

Action,  47 

Agent,  113 

Agent,  65 

^  Witness,  50,  69 

c  Bills  &  notes,  101-78,  895, 
I     345  93.7 

Gaming,  13  156 


853 
300 
174 
177 
887 
154 
301 
99 
II 
303 
108 
57 
100 
8>7 
341-3 
48 
It 
104 
177 
156 
107 

lis 


130-1 
114 
308 

84 

96 

881 

7 

393 

139-30 

58 

803 

386 

1 

813 

330 

16a 

91 

330 

36 

337 

891 

5 

83 

30 

384-6 


NAMBS  OP  CASES  REFERRED  TO. 


Gray  v  Cook 
Gray  v  Cookton 

■  V  Fowler 

■  V  Jeffries 

— —  V  Uoyd 

Greeo  v  Browo 

■  V  Hearne 
Green  v  Fareoce 


•  V  Williams 


Greeoe^s  case 

Greeniog,  ex  parte 
Greenway,  ex  parte 


Reporters, 
•  East,  336 
16  East,  13 

1  H.  61a.  465 

Cro.  Eliz.  55 

4Taaot.  136 
2Stra.ll99 

3T.  R.301 
4Barr.  2114, 
3UI,aiMl2  Bla.65l 
K*  D»  H*  T^« 

1813,  M.S. 

1  Lcoo,  262 

13  Ves.  206 
6  Ves.  812 


>  V  Hombk>w 


Hardres,  2a  1 


Griffin  9  Archer 
Griffiths  V  Hyde 

■,  Jones  d.  v  Marsh 
■  V  Matthews 


Grigby  v  Cakes 

Grigg  V  Stoker 

Groom  v  Symonds 

Grote  V  Milne 

Grove  v  Dubois 

Gnemse}',  Lord,  v  Rodbridges.     Gilb. 

Eq.  Rep.  3 

Gulliver  v  Drinkwater  2  T.  R.  261 


2  Anst.  478 

Selw.  1281 

4T.  R.464 

5  T.  R.  296 

2  Bos.  &  Pul.  526 

Forrest,  12 

Tidd.  386 

4  Taunt.  133 

1  T.B-  112 


Gonuis  V  Erhart 

Gunter  0  Cleyton 
Guppy  V  Jennings 
Gutteridge  v  Smith 
Guy  V  Gower 
'  V  Harris 
Gyl^  V  Wilcox 


1  H.  Bla.  289 

2  Lev.  85 

1  Anst.  256 

2  H.  Bla.  374-6-7 

2  Marsh,  273 
Chitty  on  bills,  428 

2  Atk.  141-3 


Titles  and  Fladta.  Fii«e. 

Inferior  courts,  4  169 

5  Apprentice,  I  31 

Just,  of  peace,  17  187 

Usury,  25  299 

C  Action,  5  2 

<  Parent  and  child,  2  218 

C  Trespass,  9  289 

Insurance,  23  1 66 

^  Evidence,  342  14S 

i  Insurance,  167  177 

Inquiry  and  inquisition,  1.  '160 

I  Lien,  28  201 

1  Evidence,  126  127 

J  Covenant,  11  107 

Ejectment,  1  113 

Bankrupt,  ri7  57 

Bills  and  notes,  137  80 

C  Action,  33  4 

j  Partners,  78  225 

C  Variance,  39  304 

Witness,  53  324 

Lien,  13  200 
Limitation  of  actions,  50      193 

Evidence,  104  126 

'Tender,  I  284 

Insurance,  100  J  79 

Attorney,  9  43 

Ship,  43  261 

Set  off,  13  252 

>  Action  on  the  case,  92  15 

V  Costs,  17-8  105 

2  Ejectment,  43  II6 
S  Agreement,  45  28 
i  Landlord  and  tenant,  9  188 
(  Attorney,  38  44 
I  Sheriff,  32  257 

Apprentice,  1  31 

5  Practice,  18-24  241-2 

I  Tender,  29  286 

Assumpsit,  27  36 

J  Bills  and  notes,  5  7t 

Stamps,  61  275 

Literary  property,  1 1  205 


H. 


Haigh,  ex  parte 

Haines  v  Hughes 
Hall  V  HUl 


1 1  Ves.  404,  >  Bankrupt,  121 

14  Ves.  606  3  Lien,  3 

Comb.  324  Costs,  4 

2Stra.  1094  Witness,  14 


67 
199 
104 
329 


NAMES  OF  CASES  REFERRED  TO. 


Hall,  Maria  o 

V  Odber 

Hallett  V  Meare 

Halliwell  V  Trapper 

Haly  V  Lane 
Hamilton  v  Dalziell 

■  '    ■    "      V  Mendes 

Hamilton  v  Stratton 

Hamlyn,  Ellis  v 
Hammond  v  Barclay 
Hamper's  case 
Handcock  v  Baker 
Hankey  v  Towgood 

■  *  V  Wilson 
Haoley  v  Wood 

Cornwall  Lent  Assizes. 
Harding  v  Carter  Park,  4 

Hard  wick  rThompaon,  2  Wmt.  Saund«252 
Hare  v  Groves  ,3  Anst.  687 

Harman  and  others,  assignees,  &c.  v 


Reporters. 

1  Taunt.  33,  it. 
11  East,  118 

13  East,  15 

2  Taant.  55-6 

3  Atk.  182 
2  Bla.  952 
2  Burr.  1198, 
S.  C.  1  Bla.  276 

MSS. 

3  Taunt.  52 

2  East,  227-35 
2  Leon.  211 

2  Bos.  &  Pul.  260 

Co.  B.  L.  75 

Sayer,  223 

Abbott,  J. 


Anderson  and  another. 


cited 
14  East,  593 
2  Vern.  717 
11  East,  101 
2  Rob. 


■  V  Vanhatton 

Harmer  v  Playne 
Harmony,  case  of  the, 

A.  R.  210,  n.  S.  C.  2  East,  477 
Harris  v  Benson  2  Stra.  910 

V  de  Bervoir  Cro.  Jac.  687 

— -*8  case  East,  P.  C.  Addenda,  18 

—  V  Ferrand  Hardr.  36 

1?  Lunel  MSS. 

Harrison  v  Belsey  T.  Raym.  413 

— —  V  Cage  1  Ld.  Raym.  386-7 

— — V  Jackson 


V  Millar 

V  Wright 

Hartp  Aldridge 
— ^  V  Basset 

V  King 

V  Whitelockc 

*—  V  Weston 


Hartley  v  Herring 

Hartop  V  Jucket 
Harvey,  Child  v 
Harwood  v  Lomas 
Hanssoullier  v  Hartsinck 
Havelock  v  Geddes 
■  V  Rockwood 


7  T.  R.  207 

7  T.  R.  340 
13  East,  343-7 

Cowp..54 

T.Jon.  157 

12  Mod.  310 

Barnes,  452 

5  Burr.  2586, 

S.  C.  2  Bla.  683 

8  T.  R.  130 

e  M.  &  S.  438 

1  Salk.  48 
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Bills  and  notes,  310  94 

^  Conditions  precedent,  7      103 

Evidence,  230  135 

Infant,  6  158 

Time,  2  287 
Vendor  and  purchaser,  38  312 

Evidence,  300  139 

Bankrupt,  123  60 

>  Bankrupt,  121  58 

>  Lien,  3  199 
Ship,  75  264 
Insurance,  137  175 
Stotutes,  2  276 
Insurance,  46  167 
Donatio  mortis  caos&,  4  113 
Agreement,  39  28 
Bills  and  notes,  293  93 
Bankrupt,  191  63 
Pleading-,  34  236 
Arrest,  1  32 
Assumpsit,  36  36 
Inferior  courts,  l60 


NAMES  OF  CASES  REFERRED  TO. 


Reporton. 

Titles  and  Plftcita. 

1^. 

L.eek  v  Maestaer 

1  Stra.  128 

Ship,  160 

370 

Leer  v  Yates 

3  Taunt.  387-94 

Ship,  43-81 

361-4 

Lte^ge  V  Gibson      ^ 

Selw.  787,  n. 

Frauds,  sUt.  of,  36 

154 

Le^ii^e  V  Thorpe 
L«gh  V  Legh 

12  East,  171 

Bills  and  notes,  337 

87 

1  Bos.  &  Pul.  447 

Evidence,  136 

137 

Leicester  v  Rose 

4  East,  373-84, 
S.  C.  1  Smith,  17 

I  Insolvents,  13 

163 

Lemayoe  v  Stanley 

3  Lev.  I 

Frauds,  stat.  of,  6 

153 

Le  Mesurier  v  Vau^han             6  East,  389 

Insurance,  95 

171 

Lemon  v  Black  well 

Skinn.  191 

Manor,  1 

906 

L.eoDard  v  Baker 

1  M.&S.  351 

Vendor  and  purchaser,  < 

^  316 

L*epard  v  Vernon 

2  Ver.  B.  51 

Agent,  50 

19 

L^ewis  V  CoKgrave 

2  Taunt.  3 

Bills  and  notes,  46 

74 

^  D_*^^ 

3  Saund.  175,  a. 
16  East,  49 

Action  on  the  case,  91 
Game,  5-6 

15 
155 

V  Taylor 

Liexington  i^  Clark 

3  Vent  333 

Sumps,  34 

973 

Llddard  v  Lopes 
Lidderdale  t;  Duke  of 

10  East,  536 

Ship,  76 

964 

Montrose 

4T.R.  348 

'Officer,  31 

318 

Liedwirthv  Catchpole 

Caldicot,391 

Officer,  11 

316 

Oi^htfoot  V  Cameron 

3Bla.  1113 

;  1  Arrest,  6 

€  Practice,  80-1 

33 
945 

Lilwall  V  Smallman 

Selw.  946 

Action  on  the  case,  56 

12 

Lincoln  v  Parr 

3  Keb.  781 

Action,  59 

6 

Lindon  v  Hooper 

Cowp.  414 

•  1  Assumpsit,  98 
i!  Distress,  7-15 

41 

119 

Littleboy  v  Wright 

1  Lev.  69 

Limitation  of  actions,  3 

309 

Lloyd  V  Archbowie 

3  Taunt.  334 

'  Action,  43 
<  Partners,  76 

5 

334 

1  Bos.  &  Pol.  340 

^ :  Assumpsit,  8 

'(  Use  and  occupation,  19 

34 
996 

Liverpool  Waterworks,  Company  of. 

;|Bond,  1 

97 

Proprietors  of,  v  Atkinson      6  East,  507 

Longford  v  Eyre 

1  P.  W.  741 

Frauds,  stat.  of,  35 

154 

Longman  v  Galini 

Abb.  L  S.  270 

Bailment,  4 

48 

r  Assumpsit,  98 
3  Distress,  7 
^Setoff,  18 

41 

Lothian  v  Henderson 

3  Bos.  &  Pol.  530 

119 

953 

Lousley,  George  v 

8  East,  13 

Arbitrament,  13 

39 

LoYat  V  Lord  Ranelah 

3  V.  &  B.  30 

Pr^tice,  5 

940 

Lovell  V  Eastaff 

3  T.  R.  554 

Pleading,  59 

938 

1  Assumpsit  98 
.|  Bankrupt,  138 
C  Deed,  4 

41 

Lovelace*s  case 

W.  Jon.  368 

58 

109 

Loveridge  v  Plaistow 

3  H.  Bla.  39 

Sheriff,  1 

955 

Lovett  V  Hobbs 

3  Show.  137 

Carriers,  37 

101 

7T.  R.  153 

Game,  3 

155 

Lowndes  v  Anderson 

13  East,  130-5 

Bills  and  notes,  395 

93 

Lowes  V  Lush 

14  Ves.547 

Bankrupt,  133 

69 

Lowry  v  Bourdiea 

Doual.  468 

Assumpsit,  91 

40 

Lubbock  V  Potts      7  East,  449,  S.  C. 

J  Gaming, 

I ;  Insurance,  1 78 

167 

3  Smith,  397,  401 

177 

^  Abatement,  4 
>  Partners,  76 
<  Witness,  137 

1 

Lucas  V  Delacour 

1  M.  &  S.  349 

934 

330 

— —  V  Groning 

7  Taunt.  164 

Evidence,  197 

133 

NAMES  OF  CASES  REFERRED  TO. 


Lamley  v  Hodgsoa 

LUndie  v  Robertson 
Lygon  V  Strntt 
Ljog  V  Revell 
Lyon  V  MeUs 


Repoctfln. 
16  Ea8t»  99 

6E«8^931 

2  Adtt.  601 

5  Wentw.  145 

5  Bait,  4i28-31-S 


Titles  and  PlacUa.  Pa^e- 

JGainio{^»  36  i^ 

Use  and  occupatioo^  0  995 

Bills  and  notes,  94S  99 

Evidence,  93  135 

Attorney,  33  44 

Carrieis,  18  too 


Means  V  Henderson 
Maber  v  Massias 
Af  aberly  v  Robins 

Macbeath  v  Haldimand 
Mace  V  Cadell 


M. 

1  East,  335 

2  Bla.  1078 
5  Tannt.  625, 

1  Marshall,  258 

1  T.R.  181 


Cowp.  233 

M'Daniel  v  Hughes  3  East,  36? 

Macdonald  v  Bovington  4  T.  R.  825 

Mackalley's  case       9  Co.  Rep.  dl^t, 

2  Inst.  119 
Mackenzie  v  Mackenzie  16  Ves^  372 

M'Connell  v  Hector        3  Bos.  &  PoK  1 13 
Madock  V  Madock  1  Ves.  262 


Maighen  v  Maigfaen 

Mair  v  Glennie 
Mai  tins  v  Herne 
M 'Man us  v  Crickett 
Man  V  Carey 

V  Shiffner 

Manners,  qui  tarn  v  Postan 

Mannin  v  Cary 
Manning  v  Fitzherbert 

■  ■  ■  V  Li  vie 

■  '■  V  Newnham 


Manser*s  case 
Maria  v  Hall 
Marks  v  Upton 
Marriot  0  Shaw 
Marsack  v  Read 
Marsh  V  Honlditch 
Marshall,  ex  parte 


V  Poole 

>  V  RuttOB 

V  Wilkinson 


Fost-  367 

4  M.  &  S.  246 
2  Show.  607 

1  East,  106 
3  Salk.  155 

2  East,  523 

3  Bos. 
&  Pal.  343 

1  Lutw.  227 

Cro.  Car.  271 

Bayl.  37 

mB.  R. 

T.  T.  1782 

2  Co.  3 

1  Taunt.  33, «. 

7  T.  R.  305 

1  Comryils  Rep.  274 

12  East,  57 
Chitty  on  bills,  370 

1  Atk.  130 

13  East,  98 


Afarshfield  v  Marsh 
Martham  v  Jemx 
Martin  v  Podger 
»  ■  ■      >  p  Slade 

Martini  v  Coles 


8  T.  R.  545 

aer,  246, «. 
.  Ray.  824 
Yelv.  97-8 
S  Burr.  2631 
2  N.  R.  59 

1  M.  &  S.  147 


Lien,  32  goi 

Agent,  121  26 

i  Interest  of  money,  23  IBS 

4  Agent,  116  24 

<  Evidence,  205  138 
€  Bankrupt,  113  67 
i  Foreign  atUchment,  JSO 

Foreign  judgment,  5-d  150 

Insolvents,  2  1^ 

^Felony,  15  i48 

Insolvents,  8  i^ 

Alien,  4  29 

Witness,  28  32.9 

5  Bail,  6  47 
I  Pleading,  19-20  235 

Ship,  4  259 
Foreign  attachment,  492     149 

Action,  68                     '  7 

Evidence,  106  126 

Lien,  32  20I 

^U«nry,34  300 

Bills  and  notes,  1 1  79 

.    Ubel,21  195 

Stamps,  47  271 

?  Insurance,  168  177 

Bills  and  notes,  241  9i 

Alien,  1  9§ 

Insolvents,  1-2  i^l 

Gaming,  a  155 

Ejectment,  32  116 

Debtor  and  cr^rtor,  11  10$ 

Assumpsit,  39  .  87 

r  Assumpsit,  30  9§ 

<  Interest  of  laoney,  1 8  115 
i  Vendor  and  purchaser,  43  8lt 

Baron  and  fease,  21  61 

Foreign  attacbmeftt,  3  14| 

ExecBtors,  2  145 

Variance,  73  306 

Ejectment,  24  HI 

Penal  action,  30  998 

r  Agent,  41  19 

}  Lien,  21  901 


NAM^S  OF  CASE^  BCRBRIUgD  TO. 


RepofteiB* 

Cbitty  on  hW$,  928 
12  Mod.  333 

1  Ciu  Temp. 

Redesdale,  6? 

16  Vet.  413 

Skion.  5l6» 

49f  1  Ld«  Rayoa.  56 

4  T.  R.  340 

2  T.  R.  80 

3  V.  &  B.  125 

10  Mod.  26 

4  Ve«,  118 
2  Stra.  889 

Walker 

5  T.  R.  98 
3  Taont.  497»  n. 

2  Taunt.  325 


Maeon  v  Barff 
M«Moo  V  Keeling 
Itf  iiasey  if  Johnson 
I  ■  ■       ^  Touchstone 

M«MO|r  V  Eadon 
M«Mit«8  V  Lewis 

sSalk. 

1»  Miller 

Matson  V  Wharam 
l)i(«tthews»  ex  parte 

I  ■■         » Reginald  ' 
*>'  *  V  WalUryn 

Mattison  v  4>Uanson 
Maugham »  qui  tam  v 

Mayor  v  Simeon 

Mawman  v  Gillett 

MaxwelU  Sharp  Say.  I87-9 

May  V  May  Bull,  N.  P.  i  H 

Maydew  v  Forrester  5  Taunt.  615 

Mayor^  &x*  of  London  v  Gould 

iKeble,  295 
•r-TT —  I         If  Gorry  2 

Lev.  174,  S.  C.  Vent.  298 
Mayor  of  Southampton  v  Greaves 

8  T.  R.  590-3 
4  T.  R.  28 
1  H.  Bl.  636 
1  Mod.  4.  ace. 
12  Mod.  159» 
1  Ld.  Raym.  286-7 
Mellish  V  Simeon  2  H.  Bta.  378 

Mennett  t^  Bonham  15  East,  477 

Merryweather  v  Nizan  8  T.  R.  186 

Mersey  and  Irwell  Navigation  Com- 
pany V  Douglas  2  East,  497 
Messenger  v  Armstrong  1  T.  R.  53 
Metcalf,  ex  parte  1 1  Ves,  407 
Meux  v  Holwell  4  East,  7^9-10 
Micktefield  tf  Hepgin  1  Anst. 
Middleton  v  Fowler                    1  Salk.  282 


Mead  v  Young 
Meekings  v  Smith 
Medlecot  v  Joyner 
Meggottv  Mills 


Middleton  v  Hill 

Milburne  v  Read 
Miles  V  Williams 
Milford  V  Mayor 
Miliken,  Brooke  e 
Miller  v  Miller 
•*<^—  V  Race 
*wr^v  Robe 

Mills  V  Bond 


1  M.  &  S.  240 

3  Wils.  322^ 

1  P.  Wms.  249-58 

Dougl.  55 

3  T.  R.  509 

3  P.  Wma  357-8 

1  Burr.  453 

3  Taunt.  46l 

Fort,  363 


Titles  and  Pladta.  Page. 

Bills  and  notes,  12^  79 

Action  on  the  case,  33  10 

Just,  of  peace,  17  187 

^Ejectment,  14  *  114 

Billsand  notes,  137  80 

i  Foreign  attachment,  3  1 49 

Agreement,  22  27 

Frauds,  stat.  of,  26  154 

Partners,  IO-76  220^4 

Gaming,  3  155 

Bankrupt,  169  6t 

Practice,  115  248 

I  Evidence,  ^73  138 

Insurance,  227  181 

(  Action,  43  $ 

i  Partners,  76  224 
Conditions  precedent,  7      103 

Baron  and  feme,  6  6^ 

Assumpsit,  53  36 

j  Evidence,  262  537 


I 


295 


5  Use  and  occupation,  3 

}  Action,  I  2 

S  Legacy,  1  194 

Bills  and  notes,  333  96 

Practice,  79  245 

Evidence,  320  141 

I  Bankrupt,  55  753 

i  Debtor  and  creditor,  8  108 

Bitls&  notes,140,258^.81-90-i 

Alien,  4  29 

Assumpsit,  43  37 

J  Venue,  2  3l6 

Landlord  and  tenant,  79  19.3 

Lien,  14  200 

Insolvents,  20  166 

Gaming,  13  I55 

Carriers,  27  101 

r  Action  on  the  case,  44-5  1? 

^Attorney,  34  44 

C  Set  off,  43  254 

Costs,  4  104 

Bankrupt,  19I  64 

Bills  and  notes,  253-08  $0^4 

Gaming,  3  155 

Donatio  mortis  caus&,  4  tl3 

Bills  and  notes,  295  93 

Arbitramepfc,  13  39 

5  Bail,  6  47 

^Pleading,  19  235 


NAMfiS  OP  CASES  REFERRED  TO. 


MilboBiU 

—  V  Lync 
MiDett  V  Forrester 
MiDors  V  Leeford 
Mitchell  V  Cockbum 

■  If  GleQoie 
vMilbank 

Mitchinton  v  Hewtoo 

M4ver  V  Hnmble 

Moists  V  Tboroton 
Moller  V  Liviog 
Molineaux,  Araton  v 

Money  v  Leach 

Monke  v  Butler 

—  V  Cooper 


MoDtagae,  Earl  ot,  v 


'Moor,  Iveson  v 

—  t)  Row 
Moores  o  Hopper 
Mootre  v  Mourgue 

V  Paine 
■  V  Pyrke 

—  V  Wilson 
Moorsom  v  Kymer 
Moravia  v  Sloper 
More  V  Manning 
Morgan  v  Bissell 
V  Corder 

■■  V  Hughes 

■'    V  Jones 
■  V  Oswald 
Morpcthy  Doe  v 
Morris  v  hee 
V  Miller 

— —  If  Rees 


Bforse  v  Wilson 
Morton  v  Withens 
Mosely  v  Stonehouse 

Monle  V  Stawell 

Moantford,  ex  parte 

Mowbray  v  Fleming 
McQueen  v  Farqnhar 

Mailer  v  Gemon 

— — -  V  Hartshorn 


Rcpofttis* 

3  Boa.  ft  Pol.  457-61 

Bayley,  9«7 

4  Taunt.  541 

Cro.Jac.  114 

2  H.  Bla.  379 

13  East,  238 

6  T.  R.  199 

7  T.  R.  350 

16  East,  1699  171 

8  T.  R.  303 
4  Taunt.  202 

Barnes,  122 

3  Burr.  1742 

I  Roll.  Rep.  83 
2  Stra.  763, 
S.  C.  2  Ld.  Raym.  147 
Lord  Preston 

2  Vent.  170 

1  Ld.  Raym.  486 

Cha.  Rep.  383 

2  N.  R.  41 1 
Cow  p.  480 

Ca.  Temp.  Hardw,.  288 
11  East,  52 

1  T.  R.  659 
2  M.  &  S.  303 

Wrlles.  30 
1  Comyns  Rep.  3 1 1 

3  Taunt.  65 
Paley's  Prin. 

and  Agent.  Ist  edit.  250 

2  T.  R.  225 


1  Bro.  P.  C.  32 

3  Taunt.  554 
3  Taunt.  378 

Bayl.  233 
1  W.  Bla.  632 

2  Bla.  838 

4  T.  R.  633 

Skinn.  348 
7  East,  174. 
S.C.3Smith,  181 
15  East,  99 

14  Ves.  606 

11  East,  285 
11  Ves.  467 

3TaaDt.272>394 

3  Bos.  k  Pol.  556 


Titles  and  Placita. 

Stoppage  in  transitu,  5 

Bills  and  notes,  307 

Executors,  17 

Defamation,  6 

Assumpsit,  91 

Ship,  123 

Inquiry  and  inquisition^  3 
(  Baron  and  feme,  29 
i  Vendor  and  purchaser,  8 1 
C  Insurance,  42 
jShip,  125 
<  Witness,  61 

Evidence,  109 

Bills  and  notes,  338 

Attornev,  10 
i  Officer,  18 
^  Statutes,  43 

Evidence,  341 

t  Landlord  and  tenant,  22 

7  Assumpsit,  67 

)  Limitation  of  actions,  32-3 

Action  on  the  case,  89 

Bills  and  notes,  1 1 

Agent,  122 

Bailment,  7 

Barrister,  2 

Assumpsit,  53 

Carriers,  14 

Ship,  57 

Foreign  attachment,  2 

Bills  and  notes^  87 

Ejectment,  4 

I  Auction,  5 

5  Action,  67 

i  Action  on  the  case,  46 

Debtor  and  creditor,  8 

Insurance,  11 

Arbitrament,  1 

Bills  and  notes,  101 

Baron  and  feme,  6 
V  Bail,  2 
i  Pleading,  28-9 

Ship,  145 

Baron  and  feme,  44 


I  Officer,  23 


Evidence, 
S  Bankrupt,  121 
i  Lien,  3 

Attorney,  19    - 

Bills  and  notes,  204 
j  Insurance,  23 
l  Ship,  64 

Practice,  18 


««« 

9^ 

146 

111 

40 

267 

161 

«7 

P6 

«I7 
27P 

143 

189 

SQ 

204 
IS 

^a 

2S 

4S 

69 

38 
100 
263 
149 

77 
113 

46 

7 

11 
108 
165 

31 

78 

47 
236 
269 

68 

217 

124 

57 
199 

43 

86 
166 
263 
241 


WfAMfeS  OF  CASES  REARED  TO. 

RqxMTtert. 


Mare  v  Kttyt 
Marphy  v  CaoDiDghain 


Titles  and  Fladta.  Page, 

i  ActioQ  on  the  case,  5i  12 

4  Taunt*  34     <  Foreign  lawsy  1  250 

^lDfant6»9  159 

1  Anst  19B         Attorney,  14  43 


N. 


t         Natnby,  Chesman  v 
i         Napier  v  Shneider 
T^Asfa  V  Brown 
Naylor  v  Colling^ 
^eal.  Price  o 
Neabit,  Scott  v 
r  Newham  v  Raithby 

r  NeVrby  v  Read 

]f  Newmarch  v  Clay 

,^  Newman  v  Fawcett 

■      i  ■        ,  t  Holdeit 
?  ■  V  Leach 

— — —  V  Morgan 

'1»  V  Priddle. 


Newtfon  «  Thdrntoir 
Newton  V  Trigg 

Nicholas,  Baxter  v 

Nichols  V  Nichols 
^  V  Phillips 

Ni<^hol8on  v  Gouthit' 

■  '  V  Monnsfejr 

■  I  V  Sherman     1 


.  v  Souire  * 
•  V  Willan 


Nightingdle  v  Adams 
■ »  Devisme 


>  t;  Stockdafe 


Nik  V  Cntting 
-7—  t>  Olive 
Nixan,  Merryweaither  v 
r^ijton,  Grammar  v 
Noel  V  Wells 

I*Joke  «  Tngham 

T^oiien  V  Reid' 

*Norden  v  Williamson 

Norris  v  Schneider' 
—A—  V  Wilkinson 
North;  Daniel  v 

«  Winskell 

Norton  V  Shak^peare 
Norton  v  Simmers 


2  Stra.  744 

12  East,  420 

Chitty  on  Bills,  9^ 

I  Tannt.  19 
a  Burr.  1354 

2  Bi^.  C.C.  641 

1  Phiirimore,315 

Parle,  85,  1  Blaf.  41 6 

14  East,  240 
I  H.  Bla.631 

rs  East,  l6l 
Barnes,  3^5 

10  East,  5 

MSS. 

6  East,  r6-7 

I  Show.  245^^ 

4  Taunt.  90 

Pldwden,  482 
3^Anst.  636 

II  East,  114 

15  East,  384 
Sideif.  45-6, 

T.  Raym.  23-4 
16  Ves.  259 
5  East,  507 

1  Show.  91 

2  Bla.  684 
5  Burr.  2589 
Selw.  ^33,  h. 

4  Taunt.  18 

Abbott,  L.  S.  422 

8  T.  R.  186 

1  Stra.  657 

I  Lev.  235 


1  WilS.  89 

16  East,  176 

1  Taunt.  378 

2'M.  &  S.  2^6' 

12  Vek.  192^ 

]i  East,  372 

2  Lotw.  977-84 

15  East,  619 

Fra.  Moor,  856 

Y  Y 


Action,  61  6 

Btntf&notei,l37>2^  8t-9t 

Bills  and  notes,  48  74 

Waste,  3  319 

Assumpsit,  71  ^9 

Assumpsit,  100  4t 
Evidence,  104  -  126 
Insiirance,  33,  1 67          167-77 

Debtor  and  creditor^  t  108 

Bail,  2  47 

Agent,  57  ^ 

Executors,  &c.  2  l45 

(  Tithes,  3  288 

i  Agent,  41  19 
•    App^^.  Practice,  O. 

Ship,  45-6  ^2 

Carriers,  13  iVfO 

>  Annuity,  14  31 
5  Practice,  27  242^ 

Appx.  Naturalization,  note  («•) 

Set  off,  26  25^ 

Bills  and  notes,  218  87 

>  Agent,  99  23 
5  Action,  1  2 

Legacy,  1  194 

Baron  and  feme,  4  ^ 

Carriers,  39  102 

C  Replevin,  I  249 

I  Assumpsit,  41  37 

Variance,  35  303 

Ubel,  3  195, 

Witness,  19<i  .  333 
Stoppage  in  transitu,  9        282' 

Assumpsit,  43  37, 

Agent,  6S  20^ 

<  Evidence,  38  122^ 

^Action,  50  .6. 

Nolle  prosequi,  1  212 

( Insurance,  70  ^P9f 

^Evidence,  270  138, 

Witness,  45  324, 

Frauds,  stat.  of,  15-6  152^ 

Bankrupt,  121  57 

Action  on  the  case,  9!  15, 
Foreign  attachment,  I         149. 

Banlcrupt,  206  65 

Stamps,  24  273 


Noys  V  Price 
Nurse  v  Craig 
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2  N.  R.  148 
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13  East,  538 
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5  Taunt  56 

1  Atk.  21-42 

12  East,  225-6 

3  Bos.  &, 

Pul.  42 

Orr  V  Maginnis  7  East,  359 

Osborn  v  Governor  and  Company  of 

Guy's  HospiUl  2  Stra.  728 

Osborne  v  Harpy  5  East,  225^ 

Oswald  V  Legh  1  T.  R.  270 

Outram  o'Morewood  3  East,  346-66 
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Ogle,  Owston  v 
Olive  V  Guin 

^—  t;  Smith 
Omychuod  v  Barker 
Oom  V  Bruce 
Oppenheim  v  Russell 


Overbury's  case 

Owen  V  Jones 
Owston  V  Ogle     - 
Ozard  v  Darnford 


I  Hargrave*8 

State  Trials,  118 

2  Anst.  605 

13  East,  538 

Selw.  261 


[Deed,  13  110 

:  Pleadings,  55  238 

:  Trespass,  12  290 

Ship,  16  259 

Agept,  50  19 

Action  on  the  case,  43  1 1 

Agreement,  34  27 

Action,  59  6 

Evidence,  109  126 

Bankrupt,  166  6l 

Witness,  21 6  335 

Gaming,  17  157 

;  Stoppage  in  transitu,  283 

l-egacy,  5  1^4 

Bills  and  notes,  177  84 

Action,  47  5 

Bond,  20  99 

E  Estoppel,  12  118 

I  Evidence,  1  119 

>  Felony,  15  148 

Evidence,  47  122 

Action,  59  6 

Baron  and  feme,  44  68 


Packer  v  Gillies 
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Paget  t?  Paget 
Palliser  v  Ord 
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■  t>  Waddington 
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Parish  v  Crawford 
Parke  v  Eliason 
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Plowd.  243 

3  Taunt.  264 

2  M.  &  S.  551 

Park,  109,  n. 

2  Cha.  Rep.  410 

Bunb.  166 

1  M.  &  S.  56 
3  Leon,  129 

Aleyne,  26 

1  Ld.  Raym.  566 

2  Bos.  &  Pul.  35 

2  Stra.  1251 
1  East,  544 

2  Bos.  k  Pul.  217 

1  Taunt.  &  Bro.  9 

Co.  Ent.  128-9 


Trover,  10  292 

Carriers,  18  100 

Bankrupt,  201  64 

Insurance,  150  175 

Deed,  13  110 

Tender,  7,  8,  33-4  285-6 

Usury,  9  297 

Legacy,  1  194 
Landlord  and  tenant,  22      1 89 

Arbitrament,  4  31 

Sheriff,  6  255 

Ship,  114-19-24  267 

Bankrupt,  110  57 

Witness,  26O-7  338-9 

Partners,  10  220 

Executors,  &c.  6  145 
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Parker  v  England 

ex  parte 
V  Gordon 

t>Kett 

■  V  Langle^         10 
Parkinson  v  Collier 

■  V  Lee 
Parquet,  ex  parte 
Parr  v  Anderson 
—  V  Eliason 

9  Lincoln  v 

Parrott  v  Bunn 

■■'  V  Fishwick 

Parry  v  Dawson 
Parslow  V  Dearlove 
Parsons,  Belchier  v 
Parson  v  Briddock 
Partington  v  Williams 
Partridge  v  Sowerby      3 
Pasley  v  Freeman 
Paterson  v  Gandasequi 
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2  Smith,  52  ' 

3  Ves.  554 

7  East,  385 

lSalk.96 

Mod.  145,  202-9 

Park,  416 

2  East,  314 

14  Ves.  493 
6  East,  202 

1  East,  92 

2  Keb.  781 
Barnes,  195 

Bnlh  N.  P.  14 

3  Anst.  712 

4  East,  438 
Ambl.  218 

2  Vern,  608 

2  N.  R.  399 

Bos.  &  Pul.  172 

3  T.  R.  51-7 

15  East,  62 


Titles  and  Placita. 
Assumpsit,  48 


V  Hardacre  4  Taunt.  115 


Patton,  French  v  g  Ecst,  357 

Paton  V  Winter  1  Taunt.  420 

Paul  V  administrators  of  Hamilton 

Selw.  N.  P.  377 
Paxton,  Chatfield  v  2  East,  471,  «. 

— —  V  Popham  10  East,  366-8 

Paylcr,  ex  parte  l6  Ves.  434 

Payne  v  Drewe       4  East,  523,  S.  C. 

I  Smith,  170 
— ,  Samuel  v  DougT.  358 

— ,  Winter  v  6  T.  K.  645 


Peaceable  v  Watson 

Peach  «  Kay 
Peacock  v  Rohdes 

Pearce  v  Hooper 

Pearson  v  Crallam 
■    '  '■■     V  Henry 
Peaselie's  case 
Peck  V  Ambler 

Peel  V  Tatlock 
Peele  v  Northcote 
Peirson  v  Pounteys 
Pelah,  Smith  v 
Penny  v  Porter 
Peurice  v  Parker 
Penson  v  Lee 


4  Taunt.  l6 

Bayley,  78 
Dougl.  611 

3  Taunt.  6o 

2  Smith,  404 

5T.R.8 

1  Lev.  101 

W.  Jon.  329, 

&  3  Cro.  Car.  349 

1  Bos.  &  Pul.  419 

7  Taunt.  479 

Yelv.  135 

2Stra.  1264 

2  East,  2 

Finch,  75 

2  Bo8«  &  Pul. 

331-2-3 
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Bankrupt,  189  63 

Bills  and  notes,  194  85 

(  Partners,  49  222 

^  Agent,  71  21 

Action  on  the  case,  28-43.  10-1 

Evidence,  205  133 

Vendor  and  purchaser,  76  314 

Insolvents,  I62 

Insurance,  149  175 

Usury,  27  299 

Action,  59  ^ 

Foreign  attachment,  5-6    150 

Action  on  the  case,  57  12 

Lien,  21  201 

Bankrupt,  49  52 

Agent,  2  16 

Assumpsit,  43  37 

Costs,  10  104 

Bankrupt,  133  58 

Warranty,  2  317 

A^ent,  72  21 

C  Bills  &  notes,  289,  94-5, 

<      332  93-6 

C  Evidence,  98  125 

Bills  k  notes,  43, 134-5  78-81 

>  Witness,  85-91  327 

Assumpsit,  96  41 

Tender,  29-30  286 

Lien,  3  199 

>  Evidence,  11  144 

Action,  67  7 

Attorney,  1 6  43 

(  Ejectment,  18  114 

I  Evidence,  21 4-64  134-7 

Bills  and  notes,  1 09  78 

Bills  and  notes,  84  77 

^  Appen.  Practice,  F.  (c.) 

I  Evidence,  145-50         J  29-30 

Bills  and  notes,  194  85 

Arbitrament,  1  31 

Evidence,  38  122 

?  Limitation  of  actions,  2  202 

BilUand  notes,  266  91 

Set  off,  32  254 

.  Evidence,  205  133 

Action  on  the  cas^,  33  11 

Variance,  76  306 

Barrister,  2  69 

I  Practice,  103  247 
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9H.BIa.  415-0 

15  East,  553-4-5 

*    3  Lev*  191 

1  B.  &  A.  50 

Forrest,  7« 

16  Vip.  203 

15  East,  38,  45 

Pigott'8  case  9  Roll.  Abr.  S9»  pK  7 
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Pepys,  Jeokioson  v 
Per^am,  Clarke  v 

?etne  v  Hannay 
hilips  V  Biggs 

■  V  Hunter 
•  V  Rodie 

■  V  Thomson 

■  'V  Scolthorp 
I^ickering  v  Banks 

^  V  Barclay 


-9  Busk 


PiuueFs  case 
P'lstor  V  Dunbar 
Pitman  v  Maddoz 
Pitt  V  Green 
Pitton©  Walter 
Plant,  Dixon  V 
Plat^vLokke 
Player  v  Bandy 

l^leasant  v  Benson 

Pocklington  v  Silvester        Chit^y  on 

Bills,  351 

3  Bos.  &  Put.  335 

\^  East,  168 

13  East,  98 

2Brq.C.C.  US 

1  Cox,  275,  6  Ves.  676 

Palnj.  213 


5  Co.  Rep.  117»^. 
1  Anst.  18$ 

2  Saik.  eg'y 

9  East,  189 

1  Strange,  162 

1  Dongl.  199 

|>lowd.  35 

10Mo<^.26. 

14  East,  234 


Pollard  V  Herries 
Poole  V  Bentley 
-^-^,  Marshall  v 
— —  V  Shergold 


Porter  v  Phillips 

Postletbwaite  v  Park^es  ^J^nrr.  187S 


Potts  9  Admr 
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Potter  V  Ray  worth 
Poulter  v.MHrnwjJt 
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■      ■  t>  Hord 
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Bills  and  notef,  320  11& 
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Agreement,  45  9B 

Action  ^n  the  Cf<f » 20  la 
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I  Warranty,  7  3il«i 

Deed,  13  1,IC\ 
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A<;^ioi^  59  ^ 
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C  Agreement,  45 .  ^ 
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Pyewell  v  Stow 
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Bills  aod  notes,  293  86 
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Assumpsit,  78  .40 

Landlord  &  tenant,  S9-6Q  239 
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Perjury,  9  23  L 

Covenant,  12  107 

C  Bail,  9  4X 

^  Pleading,  55  238 

I  Trespass,  12  29a 

Trover,  1  292. 

Landlord  and  teiMmt|,35  190 

Assumpsit,  53  38 


Qtt^ntock  V  EngUod     5  Bunv  2628* 

&;  2  W.  Bla.  702 

Quick  and  wife,  executrix,  v  Seines 

lBos.«ftPuU293 


Limitations  of  actioM,  9    -202- 
Bxaoution,  1  1^44^ 
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Rafne  v  Bell 

■■■  V  Commissary  of 
.  Canterbury 
Handle  v  Blackburn 
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^iHi^kin  V  Homer 
Q^s^rv  Birbeck 
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Baw,  Flewellin  v 


Rafiee  v  Farmer 

Bawlins  v  Powell 
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5  l>unt,  245 
2Bos.& 
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]j6  East,  191 
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Marshall,  4§8 
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4  T.  R»  146 
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2  Wilson,  40 
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?  Agent,  49  19' 

2  Sen  off,  4M^ 
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V  Assumpsit^  6T'  -9^ 

Evidence,  208^  135 
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Bankrupt,  87  55 

Bills. and  notes,  136  81 ' 

Ejectment,  32  II6 
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C  Action,  36  5  , 

I  Agreement,  22  27  ' 

C  Action,  8  2 

^Arbitrament,  2  31 ' 

Legacy,  4  194 
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Action,  33  4.. 
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^'Partners,  32  221 
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Readingt's  case 
Reed  9  Cole 
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f  Morris  V 

Reginao  Daniel 

■.  V  Helstoo 
—  V  Matthews 
V  Mascot 

■  ■  V  Rhodes 
•  V  Wrightson 


RemiDgtoQ  v  Stevens 

Rennell  v  Wither 
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ReveTu  Lyng  v 
Rex  V  Alfgora 
— —  V  Aikle 
—  V  Airey 
— —  V  Ann  Scalbert 

oBate 
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— *  V  Belworthy 
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1  Salk.  399 

3  Barr.  15l« 

1  East,  355-7 

2  Ves.  540-4 
Wightw.  123-^ 

Selar:5l7 
9  Bla.  838 

1  Salk.  380 
10  Mod.  202 

10  Mod.  26 
10  Mod.  193» 

Parker*  970 
2  Ld.  Raym.  886-7 

2  Salk.  698 
2Stra.  1371 

Ball.  N.  P.  180 

MSS. 

Plowden,  \,l\,b» 

5  Wentw.145 

7  T.  R.  746 

Leach,  C.  C.  330 

2  East,  30 

Leach,  Cro. 

Cases,  706 

Doag.  387 

9Salk.417> 

S.  C.5Mod.l67 

MSS. 


—  V  Bigg  3  P.  Wms.  419-93-4-5 

V  Binks  2  Smith,  6 19 
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99I9  301 

V  Bland  5  T.  R.  370  &  notes 

V  Boston  4  East,  579, 

S.  C.  1  Smith,  202 

V  Bradford  1  M.  &  S.  151 

V  Bmy  Cas.  Temp.  Hardw.  358 


— -«  V  Bridekirk 

V  Bridgewater 

-*—  V  Broaghton 
V  Ballock 





1 1  East,  304 

5  T.  R.  550 

2  Stra.  1229 

1  Taunt.  72, . 

14  Ves.  452-67 

oCasaax  /     MSS. 

— —  V  Chipping  Norton  5  East, 

239-42-3,  S.  C.  1  Smith,  502-3 


Tittet  and  Pladta.  Page. 

(  Actio^,  65  7 

t  Assumpsit,  26  35 

Abatement,  7  1 

Frauds,  sUt.  of,  29-30  154 

Bankrupt,  133  58 

Practice,  58  244 

Insurance,  4  I64 

Evidence,  1      '  119 

Bills  and  notes,  260  91 

Watercourse,  1  320 

Evidence,  142  129 

Bail,  2  47 

Action  on  the  case,  29  10 

Barrister,!  69 

Game,  3  155 

>  Witness,  199-902*19  334i6 

Game,  I6  239 

Justices  of  the  peace,  8  187 

>  Limitation  of  actions,  9  202 

Trespass,  35-6  291 
App.  Trover,  B.  note  (e.) 

Attorney,  33  44 

Evidence,  34  121 

Evidence,  180  132 

Master  and  servant,  2  206 

I  Practice,  99  946 

Libel,  39  197 

I  Libel,  46  197 

Felony,  1  147 

(  Agent,  43  19 

I  Use  and  occupation,  3  995 

Master  and  servant,  2  206 

'  Manor,  1  206 

\  Statutes,  37  279 

Witness,  118  329 

i  Evidence,  7  1 19 

5  Witness,  179  333 

Apprentice,  2  31 

Witness,  179  332 

Nuisance,  15  214 

Action,  44  5 

Witness,  179  333 

Bankrnpt,  84  55 

Felony,  24  148 

Evidence,  131  128 


Use  and  occupation,  3         295 


NAMES  OF  CASES  REFERRED  TO. 


Repbrten. 

Rex  V  City  of  London  1  Vent. 

357,  S.  C.  «  Lev.  231, 1  Vern. 

254,2  Vern.  351 
— ^  V  Coombe  Comberb.  57 

»Curl  2Stra.690 

V  Darby  3  Mod.  149 

—  V  Derbyshire  2  Burr.  1182 
-~-.  V  Dodd  9  Bant,  5l6 
V  Episcopani  Cestriensem 

1  Stra.  624 

V  Fielding  Comb.  29 

V  Franklin  cited  5  T.  R.  454 

V  Fredland  Cro.  Car.  499 

V  Fuller  1  B.  &  P.  184*6 

V  Hardwick  1 1  East,  578 

V  Hart  10  East,  94 

V  Hone  MSS. 

J V  Holt  5  T.  R.  436-43 

V  Hostmen  of  Newcastle 

2  Stra.  1222-3,  m. 

V  Hube  and  others  5  T.  R.  542 

V  lUs  MSS. 

V  Incledon  1  M.  &  S.  268 

V  Inhabitants  of  Bridgwater 

,  3  T.  R.  560-1 

1?  Inhabitants  of  Cumberland 

6  T.  R.  194,  S.  C  in  error,  3  B. 

&  P.  354 

V  Inhabitonts  of  St.  Paul's,  Bed- 
ford 6  T.  R.  452 

V  1  nhabitants  of  Southampton    MSS. 

V  Inhabitants  of  Wakefield 

5  East,  335-7-8,  S.  C.  1  Smith,  512-4 

V  Inhab.  of  Woburn        10  East,  395 

■        V  Johnson  6  East,  583, 

7  East,  65i  S.  C.  3  Smith,  94 

«— ~  V  M  Johnson  Willes,  425,  n. 

V  Kendall  1  Salk.  347 

8  East,  41 

2  East,  559 
2  East,  366-9 

3  East,  88 

4  Burr.  2244 


-  V  Kingston  and  others 

•  V  Kirdford 

-  V  Lancashire 
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(  Trustee,  4,  5  295 
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d.  Wardt)  Willingale  1  H.  Bla.311 
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T.  10.  Fit*.  Avowry,  213 


H.  2.fo.  18.  pi.  1 

Anno  8  Fitz.  Entre  77 
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5^.  5,  fo.  2,  pi.  13                                      Abatement,  pi.  6  1 
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^®    f  ]'  ^-  Pn'i'^i"  ^"^^^  ''•  Patterson,  4  Campb.  286.    EUenborough,  C.  J.  1815." 

64,  pi.  79,  for  "sufficient,"  read  "insufficient." 

67,  pi.  121,  for  "  pledge,"  read  "  pledgee.' 

,  7?'  Pf  •  i3.  ^^, "  ^"^  ^f,  ^•^  ^^^  ^»^e  ^e  ^"^ict  found  for  the  plaintiff.  2  B.  &  A.  26  " 

1 14,  pi.  39,  for  «  priority,"  read  "  privity." 

.  120,  pi.  12,  for  "  the  parties  in,"  read  "  the  poetea  is." 

126,  pi.  105,  for  "  Buller  v.  Mitchell,"  read  «  Bullen  v.  Michell,  2  Price,  399." 

128,  pi.  135,  for  «  a  declaration  of  W."  read  «  as  a  declaration  of  W."  and  for  «  to  the 

Earl,"  read  «  to  be  Earl."  w  uic 

183,  pi.  259,  for  *<  adjusted,"  read  "  not  adjusted." 

^^\m"^'^*^'  "^^  if  the  purchaser,"  read  «  If  the  purchaser  of  goods  to  be  paid  for  by 

208,  pi.  4,  n.  for  «  be  not  as  a  misdemeanor  and  criminal  injury,"  read  «  havinr  for  its 

object  a  misdemeanor  and  criminal  injury,  be  not." 

249,  pi.  2,  for  "A.  was,"  read  "As  to." 

253,  pi.  16,  for  "  consideration,"  read  «  condition." 

254,  pl:34,  for  "  Ibid."  read  "  Ord  w  Ruspini,  2  Esp.  570.    Kenyon,  C.  J.  1797." 

—  344,  Agent,  A.  dele  "By."  .^     >  . 
371,  line  4  of  2d  column,  for. "  cases  do  exist,"  read  "  ceases  to  exist" 

THE  -END. 
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